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DISTRICT  OF  MASSACHUSETTS,  TO  WIT : 

District  Clerfs  OJfict. 

BE  it  remembered,  that  on  the  seveDteenth  day  of  February,  A.  D.  1831,  in 
the  fiHy-fiflh  year  of  the  Independence  of  ibe  United  Stales  of  America,  William 
F.  Mason,  of  the  said  dial rict,  has  deposited  in  ibis  office  the  titJe  of  a  book,  the  right 
wbercM>f  he  claims  as  proprietor,  in  the  words  following,  to  wU :  — 

"  Reports  of  Cases  ar^ed  and  determined  in  the  Circuit  Court  of  the  United 
States,  for  the  First  Circuit.  Volume  V.  Conlaimng  the  cases  determined  in  tbe 
districts  of  New  Hampshire,  Rhode  Island,  Massachusetts,  and  Maine,  from  tbe 
New  Hampshire  October  term,  1827,  to  the  Massachusetts  October  term^  ISSO, 
both  inclusive.     By  William  P.  Mason,  Counsellor  at  law.'' 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled  *■  An  act 
for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and 
books,  to  the  authors  and  proprietors  of  such  copies  during  tbe  times  therein  men- 
tioned;'* and  also  to  an  act,  entitled  <<  An  act  supplementary  to  an  act,  entitled, 
*  An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts, 
and  books,  to  tbe  authors  and  proprietors  of  such  copies,  during  the  times  therein 
mentioned  ';  and  extendiog  the  benefits  thereof  to  the  arts  of  designing,  engravio|^, 
and  etdibur  historical  and  other  prints." 

^^  JNO.  W.  DAVIS, 
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UBR./'     T  THE 

LEUfJ^  STAHFOni.,  JR.,  UNI¥UStn 

LAW  MEPAHTMEMT. 


CAMBRZDOX  : 
PBIWTKD  BT    «.    W.  M«TCAI,F   AND   CO. 


TABLE  OF  CASES  REPORTED. 


A. 

Agry  (Wallace  w.)          -        -        --        -        -  Il8 

Amory  (United  Slates  vs.)  ------  466 

Appleby  (Hopner  vs.) 71 

Arnold  (Dexter  w.)    -         ^         -                  -         -         -  303 

Arnold  (Lyman  vs.)         ------  196 

Arnold  (Smith  vs.) 4J4 

B. 

Bank  of  the  United  States  vs.  Binney        -        -         -  176 

"               «               "     vs.  Gk)ddard          -        -        -  366 

Bank,  the  Tombecbee,  vs.  Duroell     -        -        -        -  66 

Barker  (United  States  w.)  -----        -  404 

Pell  (Cunningham  vs.)     -        -         -         -         -         -  161 

Benson  (Osborne  vs.)  -         -         -         -        -         •157 

Bholen  vs.  Cleveland       -         -         -        -         -        -  1 74 

Binney  (United  States  Bank  vs.) 1 76 

Blackstone  Canal  Co.  (M'Dowell  vs.)         -        -         -  1 1 
Brown  vs.  Curtis         -         -        -         -         -        -        -421 

Brownell  vs.  Dyer 227 


VI  TABLE  OF  CASES  REPORTED. 

C. 

Carr  vs,  Hoxie  -------60 

Case  vs.  Clarke      ---....  ^q 

Cassels  w.  Vernon      ------_  332 

Clarke  (Case  vs.)   -----..  79 

Clarke  (United  States  vs.)    ------  30 

Cleveland  (Bholen  vs.)     -        -         -        -         .        _  174 

Crary  vs.  Hunter        -         -         -        -'-        .         -62 

Cunningham  vi«  Bell       ••-...  15  ^ 

Curtis  (M'lntire  vs.)  ------.  qq 

Curtis  (Yates  vs.)  -------80 

Curtis  (Brown  vs.)      ----...  421 

D. 

Darling  (Greene  vs.)            ------  20I 

Davis  (United  States  vs.)          -----  355 

Devens  (Knox  vs.)     -----..  ^qq 

Dexter  vs.  Arnold            ------  3Q3 

Drew  (United  States  w.)     •"----  28 

Dumell  (Tombecbee  Bank  vs.)         -        -        -        .  55 

Dyer  (Brownell  vs.)   -----«_  227 


F. 

Fales  vs.  Gibbs      -        -        - 


462 


G. 

Gardner  (United  States  vs.)          ...  ^Qg 

Gibbs  (Fales  vs.) "     ^^^ 

Goddard  (United  States  Bank  vs.)         -        -        .  -     366 

Gray  (Spring  w.) ^^^ 

Greene  vs.  Darling     - 

Grush  (United  States  vs.)          -        -        -        .        .  ^^^ 


TIBLB  Ol*  CABCfl  RXPOBTSD.  T 

Haines  (United  States  vs.)  .        -        .        .        •    272 

Hobart  (Titus  vs.) 378 

Hopner  vs.  Appleby  -        -         -         -        -         -         -71 

Hough  (Manchester  vs.)  .....  67 

w 

Howell  vs.  Saule         -         -         -         -        -        -         -410 

Hoxie  (Carr  vs.)     -------  60 

Hunter  (United  States  vs.)  -        ....       52 

Hunter  (Crary  vs.)  -         -         -        -        -         -  62 

Hunter  (United  States  vs.)  -.-.-.    229 

I. 

Johnson  vs.  United  States        -        -        -        -        .        425 

E. 

Keen  (United  States  vs.)      -        .        -  .        .    453 

Ejiox  vs.  Devens    ----...        350 

Langton  (United  States  vs.)  .....    280 

Lodge  vs.  Lodge  ......        407 

Loomis  vs  Wilbur  -  -  •  -  •  «  -13 
Lowber  vs.  Shaw  -  -  -  •  •  .  .  241 
Lyman  vs.  Arnold       -        -        -        -        .        .        -195 

M. 

Magce  (M'Nell  vs.)         ---.-.  244 

Manchester  vs.  Hough         ......  67 

Manchester  (Town  of  Providence  vs.)        ...  59 

Martin  (Thurston  vs.)          ......  497 

M'Dowell  vs.  Blackstone  Canal  Co.           ...  1 1 

M'Iniire  vs.  Curtis       -..--.-80 

M'Neil  vs.  Magee            -        -        .        .        .        -  244 

Miller  (Smith  vs.) 19i 

Moulton  (United  States  vs)               -        -        -        -  537 


VI 


TABLK  or  CASES  REFORTBD. 


Nightingale  vs,  Sheldon 
Northam  (Pratt  vs.) 


N. 


336 
95 


O. 

Open  Boat  (United  Stales  vs)       -        -        -        -        -     120 
Open  Boat  (United  States  vs.)  -        .         .         -         232 

Osborne  vs.  Bensoti    -        -        -        -        -        -        -167 

P. 

Peters  vs.  Rogers   -         -         -         -         -        -         -         655 

Picquet  vs.  Swan         -----  -       35 

I^cquet,  Adm'r,  v«.  Swan         -        -        -       *-  561 

Pratt  vs.  Northam      -         ------95 

Providence,  the  Town  of,  vs.  Manchester  -  -  59 

R. 

Richards  vs.  Randolph         -        -         -        -        -         -115 

Rogers  (Peters  vs.)         ------        555 

Ross  (Wakefield  vs.) 16 

Ruby,  the  Schooner        -         -         -         -         -       451,     534 

Ruggles  (Stevens  vs.)  -         -         -         -         -         -221 

Ruggles  (United  States  vs.) 1 92 


S. 

Saule  (Howell  vs.) 410 

Savage  (United  States  vsm)  ------    460 

Schooner  Ruby 4M,     534 

Schooner  Tilton         -------     465 

Shackford  (United  States  vs»)  -         -         -         -         -         445 

Shaw  (Lovvber  vs.)  -         -         -        -         -         -241 

Sheldon  (Nightingale  w.) 336 

Sherwood  vs.  Sutton  -------1 

Sherwood  vs*  Sutton        ------         143 


TABLE  OF  CASES  EEPORTHO.  rii 

Smith  vs.  Araold        •--.-•-  414 

Smith  vs.  Miller 191 

Spring  vs.  Gray           ----..-  605 

Stevens  vs.  Ruggles         -        -        -        -        -        -  221 

Sutton  (Sherwood  vs.)         -....-  l 

Sutton  (Sherwood  vs.)     -----.  143 

Swan  (Picquet  vs.)     -----.-G5 

Swan  (Picquet,  Adm'r,  vs.)      -        -        -        -        -  561 

T. 

Tilton,  the  Schooner        -        -        -        -        -        -  465 

Thacber  vs.  Winslow           -         _        -        «        -        -  53 

Thurston  vs.  Martin          ----«-  497 

Titus  M.  Hobart 378 

Tombecbee  Bank  vs.  Dumell  •         -         -        -         -  56 


U. 


The  United  States  vs.  Amory 

.   - 

C( 

ii 

t?*.  An  Open 

Boat 

C( 

it 

vs.  An  Open 

Boat    - 

ii 

tt 

vs.  Barker  - 

- 

ti 

tt 

vs.  Clarke 

- 

<( 

it 

vs.  Davis 

- 

it 

tt 

vs.  Drew 

- 

II 

it 

vs.  Gardner 

- 

II 

it 

r^.  Grush 

- 

II 

it 

vs.  Haines 

- 

II 

tt 

vs.  Hunter 

- 

II 

tt 

vs.  Hunter 

- 

CI 

tt 

(Johnson  vs.) 

- 

II 

II 

vs.  Keen 

- 

II 

11 

vs.  Langton 

- 

it 

CI 

vs.  Mouiton 

- 

ii 

II 

vs.  Ruggles 

- 

455 
120 
232 
404 

30 
356 

28 
402 
290 
272 

62 
229 
425 
453 
280 
537 
192 


•  •• 


▼in  TABLE  OF  CA9BS  &BPORTSD. 

The  United  States  vs.  Savage  -        -        -        _        450 

"  "       vs.  Shackford  -        -        -        .    445 

«  "      w.Wardwell         ....  gg 

V. 

Vernon  (Cassels  vs.)  -----«    332 

W. 

Wakefield  vs.  Ross          ---•-.  15 

Wallace  vs.  Agry        -         -         -         -        -         .  -118 

Wardwell  (United  States  vs,)             ....  g^ 

Wilber  (Loomis  M.)    -        -         -        -        -        .  -18 

Winslow  (Thacher  vs.)    ----..  53 

Y. 

Yates  vs.  Curtis         -        -        -        -        .        --80 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


iPall  <Kf rmCt 


NEW  HAMPSHIRS,  OCTOBSE  TEBM  1827,  AT  EXETER. 


..«».»  4  Hon.  JOSEPH  STORT,  Aisociate  Jodlge  of  the  Supreme  Court. 
BK¥OBR  J  H^  jQHj^  g   SHERBURNE,  DUtiict  Judge. 


Richard  Sherwood  vs.  Richard  Sutton. 

Case  for  a  deceit  in  selliDg  a  vessel  as  a  Briiuh  vessel,  she  being  in  fact  not  fWlwft, 
or  entitled  to  a  Briiuh  national  character.  Tt  was  hdd,  that  the  plaintiff  was 
entitled  to  damages  to  the  extent  of  the  difference  of  value  of  the  vessel  as  sold, 
and  her  value,  if  her  real  character  had  been  known,  and  also  to  damages  to  the 
amount  of  such  repairs  made  on  her,  on  the  iaith  of  the  representation  of  her 
BriHsk  character,  as  had  not  been  remunerated  by  her  earnings  or  in  any  other 
way. 

Case  for  fraud  and  deceit  in  the  sale  of  a  vessel.  There  were 
five  counts  in  the  declaration.  The  fifth,  which  was  mainly  re- 
lied on  at  the  trial,  was  in  substance  as  follows : — That  the  de- 
fendant, on  the  13tb  of  October  1816,  at  St.  Barts  in  the  West 
Indies^  having  procured  a  certain  foreign  vessel  or  brig,  not 
British  built,  &c.  nor  having  a  British  register,  &;c.  and  having 
fi^udulently  procured  a  certain  colourable  paper  purporting  to  be 
a  British  register  of  said  brig,  therein  called  the  Anna,  and  in 
said  register  representing  and  setdng  forth  one  William  HSlyer 
as  a  British  subject  to  be  the  sole  owner  of  said  brig,  and  having 
firaudulently  obtained  and  caused  to  be  executed  a  certain  paper 
purporting  to  be  a  power  or  instrument  of  attorney  from  the  said 
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Shtrgrood  vm.  Sutton. 


WiOiam  HSlyer  to  the  defendant  to  sell  &c.  the  said  brig  as  the 
property  of  him  the  said  WiUiam  HUlyer^  with  the  fraudulent 
contrivance  to  sell  the  said  brig  as  such  British  vessel,  8cc.  and 
having  navigated  her  to  Portland^  with  intent  to  defraud  the 
plaintiff  in  the  premises,  at  Pardandf  to  wit,  at  Portsmauthj  in  the 
district  of  JVet0  Hampihirt^  being  in  possession  of  said  vessel,  the 
defendant,  pretending  to  act  by  virtue  of  the  said  supposed  power 
of  attorney  and  to  represent  the  said  William  ESU/gery  on  the  1st 
of  March  1817,  in  a  certain  conrersation  &c.  concerning  the 
sale  of  the  said  brig  to  tlie  plaintiff,  and  in  furtherance  of  his 
corrupt  intent,  then  and  tliere  fraudulently  represented  to 
the  plaintiff  that  the  said  brig  was  a  true  and  proper  British 
vessel,  duly  registered,  Stc.  and  entitled  to  the  privileges 
thereof,  and  pretending  to  be  the  attorney  of  the  said  fViUiam 
lEUyer  offered  to  sell  to  the  plaintiff  the  same,  as  such 
British  vessel,  and  then  and  there  represented  to  the  plain- 
tiff that  she  was  such,  in  order  to  induce  the  plaintiff  to  be- 
come purchaser  thereof: — ^Tbat  the  plaiatifl^  confiding  in  the 
representations  so  made,  Szic.  did  purchase  the  same  for  the  sum 
of  1 500  dollars  $  and  paid  the  said  sum  therefor,  and  received  a 
conveyance  of  the  said  brig  from  the  defendant,  executed  by  him 
as  such  attorney  of  ffiUiam  HiUyer,  The  count  then  proceed- 
ed to  negative  that  she  was  a  British  vessel,  built  or  owned 
Sic.  and  averred,  that  ^  was  in  fact  a  Spanish  vessel,  owned  bjr 
the  defendant,  or  by  the  defendant  jointly  with  one  Marunek^  and 
that  they  were  then  and  there  both  citizens  of  the  United  States: 
That  the  plaintiff  was  then  and  there  a  British  subject ;  that  the 
defendsmt  well  knew  all  the  facts,  and  by  reason  of  the  fraod 
aforesaid,  the  plaintiff  lost  the  benefit  of  such  purchase  of  a 
British  vessel  in  British  trade  and  navigation,  and  all  the  fireight 
accrumg  therein ;  and  that  the  said  vessel  hath  been  wholly  lost 
to  him,  and  a  cargo  of  lumber  &c*  of  the  value  of  10,000  dol* 
lars,  and  also  large  sums  of  money  expended  by  him  in  repaiis 
after  the  purchase  thereof. 


-  OCTOBER  TESRM,  18S7. 


Shenrood  «f .  9ottaD. 


The  other  counts  averred  among  other  things  a  coDdemnatioo 
of  the  Teasel  upon  a  seizure  under  the  British  laws  for  her  noC 
being  a  genuine  Briiiih  vessel,  entitled  to  trade  and  navigate  as 
such.  There  were  other  special  averments  as  to  her  originid 
character  as  a  Spanish  vessel.  But  as  nothing  particularly  turned 
upon  these  counts  they  are  omitted. 

The  defendant  pleaded,  1.  the  general  issue,  notguihy;  2« 
the  statute  of  limitations  of  Aeir  Hampshire,  that  the  cause  of 
aed'oo  did  not  accrue  within  mx.  years. 

Upon  both  pleas  issue  was  joined.  At  the  trial  the  feDowing 
facts  and  circumstances  were  giv^i  in  evidence* 

In  March  1817,  at  Portland  in  Maine,  a  negotiation  took 
place  between  the  defendant  and  the  plaintiff  respecting  the  pur- 
chase of  the  brig  in  question,  which  was  then  called  the  Anna, 
and  so  appeared  to  be  on  the  ship's  papers.  The  defendant 
then  represented  to  the  plaintiff,  that  she  was  a  British  vessel, 
entitled  to  a  British  register,  and  belonging  to  one  William 
BSIyer,  a  British  subject,  and  that  the  defendant  was  authorized 
by  him  to  sell  her  as  such.  He  produced  a  letter  of  attorney 
from  HUlyer,  authorizing  him  to  employ  the  vessel  at  his  dis* 
cretion,  and  also  to  seU  her ;  and  he  also  produced  a  certificate 
that  the  brig  had  entered  and  cleared  at  JVetr  York  as  a  British 
vessel,  and  had  conformed  to  the  rules  of  the  British  Consulate 
there*  He  further  represented  the  brig  to  be  the  British  brig 
Anna,  which  had  been  condemned  as  a  prize  of  war  in  the 
British  Vice-admiralty  Court  at  Hai^ax  and  had  subsequently 
been  sold,  and  had  lawfully  received  a  British  register,  and  was 
duly  entided  to  such  register,  as  such  prize  vessel.  The  plain- 
tiff also  introduced  evidence  to  prove  that  the  brig  was  not  in  fact 
the  British  brig  Anna,  or  any  other  British  vessel ;  but  was  a 
Spanish  vessel,  named  the  St.  Antonio,  and  had  been  bought  by 
the  defendant,  knowing  her  to  be  a  Spanish  vessel,  and  that  at 
the  time  of  the  sale  to  the  plaintiff,  she  really  belonged  to  the  de- 
fendant (who  is  an  American  citizen),  and  that  HiUyer  was  a  nom* 
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nal,  and  not  the  real  owner ;  that  the  defendant  had  procured  for 
her  a  false  register  as  the  British  brig  Anna;  that  as  a  SpanUh 
vessel  at  the  time  of  the  sale  to  the  plaintifl^  she  was  not  worth 
more  than  500  dollars ;  that  the  plaintiff  upon  the  representations 
made  by  the  defendant  purchased  her  upon  the  faith  of  the  truth 
of  that  representation  for  1500  dollars,  and  paid  the  price  ac- 
cordingly to  the  defendant,  who  executed  a  bill  of  sale  of  her  to 
the  plaintiffy  as  attorney  of  EBlfyer :  that  the  plaintiff  was  a 
British  subject,  and  bought  the  vessel  for  the  purpose  of  carrying 
on  British  trade  and  navigation.  After  the  purchase,  the  plain- 
tiff repaired  the  brig  at  Portland  at  a  large  expense,  about  1900 
dollars,  she  being  found  upon  examination  very  much  out  of  re- 
pair and  in  a  bad  and  defective  state.  After  those  repairs  were 
made,  the  brig,  if  really  British^  would  have  been  worth  in  the 
West  Indies  5000  or  6000  dollars ;  but  as  a  Spanish  vessel  not 
more  than  500  dollars.  The  brig,  after  being  repaired,  was  em- 
ployed by  the  plaintiff  about  two  years  in  trade  between  the  West 
Ladies  and  the  United  Staies  as  a  British  vessel,  and  v^as  subse- 
quently seissed  and  condemned  by  the  British  authorities  in  the 
West  Indies  ;  but  the  sentence  of  condemnation  did  not  state  the 
particular  cause  of  condemnation. 

There  was  also  evidence  to  prove,  that  the  plaintiff  did  not 
know,  that  the  vessel  was  not  British  until  within  six  years  next 
before  die  commencement  of  the  suit,  which  was  left  to  the  jury ; 
and  also  to  prove,  that  the  defendant  was  the  true  and  real  own- 
er of  the  vessel,  and  HUlyer  only  nominal  owner,  and  that  the 
name  of  HUlyer  was  kept  in  the  ship's  papers  to  preserve  an 
ostensible  British  ownership,  and  entitle  the  brig  to  trade  as  a 
British  vessel ;  and  that  the  defendant  wilfully  and  fraudulendy 
made  the  representations  at  the  time  of  the  sale,  with  a  view 
to  induce  the  plaintiff  to  make  the  purchase ;  and  that  if  he 
had  known  or  suspected  her  to  be  Spanish^  he  would  not  have 
purchased  her,  his  sole  object  being  to  employ  her  in  British 
West  hnUa  trade. 
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There  was  dso  evidence  id  the  case,  that  od  the  first  voyage, 
which  the  brig  made  from  JPafHand  to  Jamaiea  after  bebg  re- 
paired, the  plaintiff  feh  uneasy  on  account  of  the  papers  of  the 
brig ;  that  he  procured  a  new  register  and  other  papers  at  Jamais 
ea  for  her,  as  a  British  vessel,  and  then  said,  "  he  felt  safe." 
But  the  particular  cause  of  the  plaintiff's  uneasiness  did  not  ap- 
pear in  prodT;  but  circumstances  only  cooducii^  to  prove,  that  it 
arose  frcHn  difficulties  made  at  the  custom-house  at  Jamaiea  on 
account  of  the  repairs  of  the  vessel  at  Portland. 

Long  before  the  sale  to  the  plaintiff,  viz,  in  October  1816,  the 
defendant  had  employed  a  carpenter  at  Portland  to  grave  and 
caulk  the  brig.  He  commenced  caulking  and  cutting  her,  and 
worked  six  days  upon  her,  and,  as  far  as  she  was  opened,  she 
was  found  to  be  in  so  bad  and  defective  a  state,  that  she  was 
deemed  by  him  not  worth  repairing.  She  was  then  removed  to 
a  cove,  and  was  farther  opened,  and  was  in  a  situati<Mi  to  be  ex- 
amined by  any  person. 

The  statute  of  26  Oeorge  8d,  eh.  60,  was  cited  fiom  Abbott 
on  Shippings  to  show  that  the  repairs  of  1900  dollars  on  her, 
under  such  circumstances,  were  sufficient  to  deprive  the  vessel  of 
her  British  character. 

SaltonstaUj  for  the  defendant,  contended,  that  the  four  first 
counts  were  not  proved,  for  there  was  no  proof  of  any  con- 
demnation or  seizure  for  the  cause  asserted  in  these  counts. 
Then  as  to  the  fifth  count  it  is  not  proved.  The  material  aver- 
ments in  it  are,  that  the  vessel  was  Spanish,  and  that  the  defend- 
ant, and  not  HXlyer^  was  owner  of  her.  These  facts  are  not 
established  by  any  competent  evidence.  The  proof,  so  far  as  it 
goes,  is,  that  BSlyer  was  owner,  and  so  was  represented  by  the 
defendant  The  bill  of  sale  was  made  to  the  plaintiff  by  the  de- 
fendant as  attorney  of  lEUyer. 

Again.  The  plaintiff  has  sustained  no  damage.  The  vessel 
has  been  condemned,  it  is  true,  but  non  constat  for  what  cause. 
It  may  have  been  for  a  totally  different  cause,  and  illegal  pro-  4 
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eeediDg  od  the  part  of  the  plaintiff.  She  was  sacoeflBfnilf  em- 
ployed  by  him  for  two  years  after  the  purchase  b  trade  as  a 
BritiJi  Tessel.  Besides,  the  repairs  of  the  vessel  at  PariUmd 
after  the  sale  were  so  great,  that  they  would  per  m  deprive  her  of 
her  British  character  by  the  British  registry  act,  26  Cftorge  34, 
cA,  60,  ^  2.  Jibbott  on  Shipp.  29.  So,  that  in  fact  she  has 
lost  her  Briiish  character  by  his  own  illegal  act  and  trade. 

The  plaindff  must,  from  the  circumstances,  have  known  the 
real  character  and  history  of  the  vessel  as  well  as  the  defendant 
at  the  time  of  the  sale.  It  is  not  reasonable  to  presume  his  ig- 
norance of  it. 

Then,  as  to  the  statute  of  limitations,  there  is  no  proof  of  any 
concealment,  much  less  of  a  fraudulent  concealment  by  the  de- 
fendant. And  we  deny  that  any  such  concealment,  if  fraudulent, 
is  a  good  answer  to  the  plea.  Troup  vs.  Smith,  30  Johns,  jR. 
377 ;  3  Bam.  fy  Aid.  388. 

Mason  and  Cvtts,  for  the  plaintiff,  contended  e  eonira.  Here 
was  a  fraudulent  misrepresentation.  The  vessel  was  represented 
to  be  British  ;  she  was  not  so,  and  the  defendant  knew  the  fact. 
We  rely  mainly  on  the  fifth  count.  The  gist  of  our  action  is  the 
false  affirmation,  that  the  vessel  was  British^  and  not  the  particu- 
lar ownership.  But  the  defendant  was  die  real  owner.  All  the 
acts  of  the  parties,  and  the  circumstances  of  the  case  prove  it. 
HUlyer  was  merely  a  nominal  owner ;  and  so  stated  in  the  pa- 
pers because  it  was  necessary,  that  a  British  subject  should 
appear  as  the  owner.     The  defendant  is  an  American  citizen. 

The  plaintiff  could  not  at  the  time  of  the  purchase  have  known 
that  the  vessel  was  Spanish.  As  such  she  could  not  have  been 
worth  1500  dollars  at  that  time.  So  is  the  proof.  He  bought 
her  as  a  Briiish  vessel  for  British  trade. 

As  to  the  repairs  forfeiting  the  Briiish  character  of  a  real 
Briiish  vessel,  that  is  nothing  to  us.  It  is  no  part  of  our  case. 
This  is  not  a  real  British  vessel.  The  fraud  upon  us  was  com- 
plete at  the  time  of  the  sale,  and  the  subsequent  repairs  furnish 
no  excuse  from  damages  for  the  fraud. 
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As  fo  the  statute  of  Uioitatioiis,  there  is  no  pretence  of  anj 
discoFery  of  the  fraud  by  the  {daintiff  until  withb  six  years*  He 
bad  no  means  of  discovering  it ;  as  soon  as  he  did»  be  brougbthb 
aclioo.  The  defendant  has  not  proved,  that  be  ever  made  it 
known  to  any  person,  who  could  have  told  us,  or  given  any  public 
mfimnataon. 

Stobt  J*  b  sumnung  up  to  the  jury  said : — ^Upon  die  issne 
joined  between  the  parties  upon  the  statute  of  limitations,  the 
teal  question  is,  whether  the  fraud  of  the  plaintiff  allied  in  the 
declaration  was  concealed  by  the  defendant,  so  that  it  never 
came  to  the  knowledge  oi  the  plaintiff  until  within  six  years 
before  the  commencement  of  this  suiu  There  is  no  pretence, 
that  either  EBUfer^  or  the  defendant  himself,  ever  communicated 
the  ftcts  to  the  plamtifi^  or  to  any  other  persons,  so  that  they 
could  be  pubUckly  known  or  communicated  to  the  plaintiff  at  an 
earlier  period*  Under  such  circumstances  the  jury  must  draw 
their  own  coechisions  from  the  natural  presumptions  arising  from 
the  fieicts  in  evidence  and  the  situation  of  the  parties,  and  find 
their  verdict  accordingly* 

It  is  not  controverted,  that  this  vessel  was  in  fact  the  SpaniMk 
hn^  AnUnm ;  and  was  not  a  Brkuh  vesseL  The  defendant 
has  not  attempted  to  maintain,  that  she  was  the  British  brig 
Anna,  or  (and  Jide  entitled  to  use  the  British  register  belonging 
to  that  vesseL  If  then  the  jury  are  satisfied,  that  the  register  used 
tx  the  brig  Antonia^  though  genuine,  belonged  to  the  British  brig 
An$uij  and  that  the  defendant  at  the  time  of  the  sale  to  the 
plaintiff  knew  the  fraud,  and  was  a  party  to  it,  and  also  knew, 
that  the  brig  AmUmio  was  a  Spanish  vessel,  it  seems  to  me,  that 
the  averments  in  the  declaration,  negativing  the  British,  and 
averring  the  Spanish  character  of  the  brig,  are  completely  made 
out* 

But  it  is  said,  that  the  repairs  made  at  PertlaiMl  were  such,  that  | 

if  the  fasig  had  possessed  a  genutae  British  character,  she  I 
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ivould,  bj  the  BrMth  registry  acts  have  forfeited  her  natioiial 
character ;  and  if  she  afterwards  .sailed  under  her  re^ster,  she 
was  liable  to  seizure  and  condemntitidon  therefor.  And  I  am 
called  upon  to  state,  that  if  the  repairs  so  made  exceeded  fifteen 
shillings  a  ton,  these  repairs  did  in  fact  destroy  her  national  char- 
acter. I  cannot  give  such  an  instruction  to  the  jury,  for  several 
reasons.  In  the  first  place,  there  are  not  sufficient  facts  establish- 
ed in  the  case  to  enable  the  Court  to  say,  that  such  would  be  the 
necessary  eflbct  of  the  repairs  ia  the  present  case  under  the 
British  registry  acts.  If  this  had  been  a  real  BriiiA  vessel,  and 
the  repairs  were  no  more  than  were  necessary  to  enable  her  to 
return  to  a  British  port,  and  prosecute  her  voyage  thither ;  and 
if  the  necessity  for  such  repairs  had  arisen  since  her  last  depar- 
ture from  a  British  port,  it  is  by  no  means  clear  to  my  mind,  that 
the  case  would  not  be  fairly  within  the  reach  of  die  exceptions  of 
the  British  registry  acts,  as  they  have  been  read  at  the  bar  bom 
Mr  Abbotts  Treatise  on  the  Law  of  Shipping.  As  far  as  my 
recollection  goes,  the  British  courts  have  been  disposed  to  put 
an  bdulgent  construction  upon  those  acts  in  cases,  where  there 
has  been  a  clear  necessity  for  the  repairs  to  prosecute  the  voy- 
age. Now  the  evidence  does  not  show  in  particular  when,  or 
how,  or  under  what  circumstances,  or  at  what  time  the  necessity 
for  these  repairs  arose.  The  plaintiff  was  not  privy  to  her 
former  history,  and  cannot  be  presumed  to  be  acquainted  with 
facts  occurrbg  previous  to  his  purchase.  Nor  has  it  been  es- 
tablished in  proof,  that  if  the  brig  had  been  bona  fide  British^  she 
would  in  fact  have  lost  her  national  character  by  these  repairs. 
There  is  no  evidence,  that  she  has  been  seized  or  decreed  to  be 
forfeited  on  this  account.  It  is  admitted,  that  upon  her  return  to 
Jamaica  after  these  repairs,  she  was  allowed  upon  the  change  of 
ownership  to  receive  a  new  register  at  that  port,  as  a  British 
vessel ;  and  though  there  seems  to  have  been  some  hesitation  or 
difficulty  about  the  matter,  the  final  decision  affords  some  pre- 
sumption, thai  the  repairs  (great  as  they  were)  were  not  deemed 
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ipto  facto  to  destroy  ber  BrUiih  pdvikges  and  cfaaracter.  Bat 
this  point  is  the  less  material,  because,  however  the  case  might 
be  as  to  a  real  BrMih  vessel,  if  this  brig  bad  not  that  character, 
the  repairs  coold  not  bar  the  plaintiff's  right  of  recovery.  She 
is  not  proved  to  have  been  seized  or  condemned  on  account  of 
these  repairs ;  and  the  injury  done  to  the  plaintiff  by.  the  frau- 
dolent  misrepresentation  of  the  defendant  gave  him  a  complete 
title  to  an  action  for  damages. 

Hie  r^ht  of  action  then  being  complete  by  the  fraudulent 
misrepresentation,  (if  sufficiently  proved,)  independently  of  any 
subsequent  events ;  die  next  question  is,  what  damages  the  plain- 
tiff is  entitled  to  recover.    My  opinion  is,  that  he  ought  to  recover 
to  the  extent  of  the  actual  injury  sustained  by  him.    The  true 
rule  of  damages  in  cases  of  this  nature  is,  to  allow  the  diflbr- 
ence  between  the  value  of  the  vessel,  if  her  real  character  had 
been  known,  and  the  price,  at  which  she  was  bought  under  the 
faith  of  her  being  a  vessel  entided  buna  fide  to  the  priinleges  and 
benefits  of  such  a  British  character.    To  this  extent  at  least  he 
has  sustained  a  loss.   Now  it  is  in  proof,  that  as  a  Spanish  vessel, 
at  the  time  of  the  purchase,  she  was  not  worth  more  than  500 
dollars,  that  is,  than  the  value  of  her  materials,  if  she  were, 
broken  up.     As  a  British  vessel  she  was  worth  1 500  dollars ; 
and  on  the  iaith  of  the  representation  made  of  her  possessing  such 
character,  the  pluntiff  gave  that  sum  for  her.     The  difference 
between  these  sums  is  a  loss  actually  sustained  by  the  plaintiff, 
for  he  had  paid  1000  dollars  more  for  the  vessel  than  she  was 
worth,  and  that  upon  a  false  representation  of  the  defendant. 
But  it  farther  appears,  that  upon  the  faith  of  this  representation 
the  plaintiff  went  on  and  expended  about  1900  dollars  in  re- 
pairs ;  and  I  am  of  opinion,  that  of  this  sum  the  jury  are  at  liberQr 
to  allow  the  plaintiff  such  portion  as  they  deem  reasonable  to  re* 
munerate  any  loss,  for  which  the  plaintiff  has  not  received  any 
indemnity  or  compensation  by  the  subsequent  earnings  of  the 
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ship  or  Otherwise.    For  the  loss  was  a  direct  consequence  of  the 
fraudulent  representation. 

It  has  been  argued,  that  the  plaintiff  ought  not  to  recover  any 
more  than  nominal  damages,  because  the  condemnatbn  may 
have  been  caused  by  the  amount  of  the  repairs.  But  I  am  of 
a  different  opinion.  In  the  first  place,  as  has  been  already  ob- 
served, there  is  no  sufficient  proof  of  the  real  cause  of  the  con- 
demnation. In  the  next  place,  if  the  averments  in  the  dedaratioD 
are  proved,  the  plaintiff  has  manifestiy  sustained  more  than  a 
nominal  damage.  He  has  at  least  paid  1500  dollars  for  what 
was  worth  no  more  than  500  dollars ;  and  this  by  the  fraud  of 
the  defendant.  What  answer  to  him  could  it  be  to  say,  I  have 
cheated  you  out  of  1000  dollars,  and  because  you  have  lost  the 
vessel  by  another  cause,  I  am  entitled  to  retain  the  money  f 

There  appears  to  me  to  be  sufficient  evidence  (if  believed)  to 
show,  that  the  plaintiff  has  sustained  more  than  nominal  damages ; 
and  the  jury  are  bound  to  allow  him  such  as  in  their  judgment  he 
has  sustained  in  consequence  of  the  fraud. 

Verdict  for  the  plaijUiff—$4SG4fiQ. 

J^ote*  A  bill  of  exceptions  was  filed,  and  a  motion  made  in 
arrest  pf  judgment,  which  was  argued  at  May  term  1828,  and 
decided  at  October  term  1828.     Se^fost. 
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John  Mc  Doweix  W.  The  Blackstone  Canal  Coup  ant, 

AdTances  made  on  acconut  generally,  for  work  done  under  M^oral  distinct  con- 
tracts, aoBie  of  which  have  not  been  completed,  must  be  app&ed  in  the  first  phuie 
to  the  extingiushment  of  the  amounts  due  on  the  contracts  which  have  been  com- 
pleted, and  not  of  those  which  have  not  been  completed. 

A.SSUKPSIT  on  several  counts*  (1.)  On  a  special  agreement  for 
excavating  and  embanking  sections  Nos.  11  and  12  of  the  Bhdt- 
stane  canal,  at  10  cents  per  cubic  yard  for  excavation,  &c.  &c« 
(2.)  For  labour  and  services  generally.  (3.)  For  work  and  labour 
by  a  person  as  agent  of  the  plaintiff.  There  were  several  other 
counts,  which  the  plaintiff  discontinued  before  the  trial.  Plea, 
the  general  issue. 

At  the  trial  it  appeared  in  evidence,  that  sundry  sums  of  money 
had  been  advanced,  from  time  to  time,  by  the  Canal  Company  to 
the  plaintifi^  for  which  he  bad  given  receipts,  acknowledging  the 
same  to  be  advances  on  account  generally.  It  also  appeared  in 
evidence,  that  the  plaintiff  had  entered  into  several  distinct  con- 
tracts for  the  excavation  &c.  of  several  sections  of  the  canal,  in 
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Nos.  1 1  and  12,  and  No.  14*  The  two  fanDet  contiacts  had 
been  completed  ;  but  No.  14  had  never  been  completed  by  the 
plaintiff.  The  advances  made  exceeded  the  sums  doe  for  the 
contracts  for  the  excavation  &c.  of  Nos.  11  and  12,  if  thejr  were 
applied  to  that  purpose.  The  work  on  No.  14  was  going  oa  in 
connexion  widi  the  other  work  between  December  1825  and 
March  1826,  when  part  of  the  advances  were  made.  No  14 
however  was  left  by  the  workmen  unfinished,  and  they  abandon- 
ed the  completion  of  that  contract. 

The  principal  question  was  in  what  manner  the  payments  by 
way  of  advance  were  to  be  applied ;  and  it  was  argued  by  Aon* 
daU  for  the  plaintiff  and  by  Whipple  for  the  defendants. 

Stort  J.  It  is  the  opinion  of  the  Court,  that  the  advances 
being  made  on  general  account,  and  being  so  stated  in  the  re- 
ceipts, are  to  be  applied  in  the  first  place  to  extinguish  the 
amounts  due  upon  the  contracts  which  have  been  completed, 
and  upon  which  alone  the  plaintiff  has  entitled  himself  to  receire 
payment.  They  therefore  go  to  discbai^e  the  amounts  due  for 
the  completion  of  the  contracts  for  the  excavadon  and  embank- 
ment of  sections  Nos.  1 1  and  12.  But  the  work  and  labour  upon 
section  No.  14  was  done  under  an  entirely  new  and  distinct 
contract,  and  that  contract  has  never  been  fulfilled  by  the  plain- 
tiff so  as  to  entitle  him  to  any  payment.  On  the  contrary,  his 
workmen  have  abandoned  the  job  and  run  away.  The  advances 
therefore  cannot  be  applied  by  the  plaintiff  in  part  payment  of 
this  contract,  though  made  between  December  1825  and  March 
1826,  while  the  whole  work  on  all  the  sections,  Nos«  11,  12  and 
14,  was  gouig  OD,  for  the  decisive  reason,  that  no  man  has  aright 
to  apply  advances  to  a  contract,  when  he  has  no  claim  to  any 
money  as  earned  under  that  contract.  The  money  advanced  is 
more  than  sufficient  to  pay  all  that  is  due,  under  the  contracts  for 
sections  Nos*  11  and  12;  and  therefore  we  think  it  must  be  so 
lipplied  in  point  of  law,  and  the  plaintiff,  not  having  sued  cm  the 
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coDtract  for  sectioa  No.  14|  is  not  enthlad  to  recover  in 
action*  Indeed  it  appears,  that  No.  14  has  been  since  finished 
by  odier  persons,  upon  a  new  contract  with  the  corporation,  at  an 
extraordinary  expense. 

The  plainiiff^  ittbmUied  to  a  disccntinuamce. 


Luther  Looms  vs.  Daniel  Wilbur. 

It  is  not  waste,  in  a  tenant  for  life,  to  cat  down  timber  trees  for  the  poipose  of 
making  neciiaiy  lepain  on  the  estate,  and  to  leU  them  and  poichase  boards  with 
the  proceeds,  fiir  such  repairs,  provided  this  be  proved  to  be  the  most  economical 
mode  of  maiung  the  repairs. 

This  was  an  action  of  waste  under  the  statute  of  Rhode 
hiand,  (See  Digett  of  1823,  p.  199,)  for  the  recovery  of  the 
freehold  wasted.    Plea,  the  general  issue. 

Damd  WiB^wr^  deceased,  by  his  will,  made  on  the  20th  De- 
tsember  1802,  and  proved  on  1st  of  June  1807,  devised  all  his 
lands  undisposed  of,  including  the  premises,  to  his  son  Danid 
WtUna-j  the  defendant,  for  his  life,  remainder  to  his  wife  for 
her  life,  if  she  survived  him,  remabder  to  Danid  Wilbur ^  his 
grandson,  and  son  of  his  son  XJantel,  in  fee ;  but  if  his  said 
grandson  died  before  21  years  of  age,  &c*  then  to  his  son  Danid 
in  fee.  The  grandson  attained  the  age  of  21  years  and  is 
still  Kving.  The  grandson  sold  his  interest  in  the  estate  to  one 
James  JUdriehf  through  whom,  and  by  intermediate  conveyances, 
and  a  levy  on  execution,  the  premises  came  to  the  plaintiff  on  the 
2Sd  of  December  1825. 

The  ody  waste  proved  was,  the  cutting  of  a  few  timber  trees 
sparsdy  on  the  land,  not  exceeding  ten  or  fifteen  in  number. 
It  was  proved,  that  the  defendant  was  very  poor  and  unable  to 
repair  the  fences  and  buildings  fiK>m  other  means ;  that  the  prin* 
cipal  part  of  the  trees  were  cut  down  for  repairs  of  the  build* 
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ings.  Thqr  were  sold  by  an  agent,  and  boards,  already  sawed, 
&c.  were  purchased  with  the  proceeds  and  applied  to  the  re- 
pairs. Thb  was  the  most  economical  way  of  attaining  the  object, 
and  most  for  the  benefit  of  the  estate,  and  was  done  on  consnlta* 
tion  with  the  agent,  before  the  trees  were  cut  down.  It  was  abo 
proved,  that  a  tiinber  tree  or  two  were  cut  down,  and  sold ;  but 
whether  the  proceeds  were  applied  to  repairs  did  not  appear. 
But  it  did  appear,  that  the  defendant  owned  a  contiguous  wood 
lot,  and  sometimes  used  the  timber  from  that  lot  for  fire  bote  and 
house  bote. 

The  cause  was  argued  by  Richmond  for  the  plaindfi^  and  by 
TiUinghast  for  the  defendant.  The  plaintifiT  contended,  that  the 
case  of  waste  was  clearly  made  out,  and  that  the  sale  of  the 
timber  was  waste  by  the  authorities ;  that  the  tenant  might  have 
cut  down  trees  for  the  necessary  repairs  and  fire  bote ;  but  had 
no  right  to  sell  them ;  and  he  cited  Bac.  Abridg.  Waste  F.  The 
defendant  contended,  that  there  was  no  waste ;  that  no  injury  was 
done  to  the  estate ;  that  repairs  were  necessary ;  and  there  was 
no  difierence  between  applying  the  proceeds  of  the  sale  and  the 
identical  timber. 

Stort  J.  in  summing  up  to  the  jury  said  :  The  supposed  waste 
in  this  case  is  so  very  small  m  point  of  value,  that  if  a  forfeiture 
is  incurred,  it  must  operate  with  peculiar  severity.  The  jury 
therefore  ought  clearly  to  see,  that  the  plaintiff  makes  out  his  case 
upon  reasonable  evidence.  The  question  in  cases  of  this  nature 
is,  whether  the  tenant  has  done  any  injury  to  the  inheritance ;  tot 
the  averment  in  the  declaration  is,  that  the  timber  has  been  cut 
down  to  his  disherison.  If,  under  all  the  circumstances,  what  has 
been  done,  has  been  for  the  benefit  of  the  estate,  for  necessary 
repairs,  and  for  the  interest  of  the  remainder-man,  then  there  has 
been  no  waste.  Now  it  is  admitted,  that  the  tenant  is  very  poor 
and  had  no  other  means  to  repair ;  and  that  the  repairs  were  in- 
dispensable, and  any  longer  omission  would  have  been  very 
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iDJiirioas  to  the  estate.  The  quantity  of  timber  applied  to  the 
repairs  is  not  pretended  to  be  extravagant  or  unnecessary.  But  it 
is  said,  that  the  same  timber,  which  was  cut  down,  ought  to  have 
been  applied,  and  not  sold,  and  that  the  sale  was  per  se  waste. 
For  this  position  reliance  is  placed  on  a  citation  firom  Bac. 
Mridg.  Waste  F^  where  it  is  said,  that  if  a  lessee  cuts  trees  and 
sells  them  for  money,  though  with  the  money  he  repairs  the 
house,  it  is  waste.  The  authority  relied  on  in  Bac.  Abridg.  is 
1  Co.  LUt,  53  b.  The  doctrine  there  stated  may  be  good  law, 
if  it  be  properly  understood  and  limited.  If  the  cutting  down  of 
the  timber  was  without  any  intention  of  repairs,  but  for  sale  gen- 
erally, the  act  itself  would  doubdess  be  waste ;  and  if  so,  it  would 
not  be  purged  or  its  character  changed,  by  a  subsequent  applica- 
tion of  the  proceeds  to  repairs*  But  if  the  cutting  down  and 
sale  were  originally  for  the  purpose  of  repairs,  and  the  sale  was 
an  economical  mode  of  making  the  repairs,  and  the  most  for  the 
benefit  of  all  concerned,  and  the  proceeds  were  bondjide  applied 
for  that  purpose,  in  pursuance  of  the  original  intention,  it  does  not 
appear  to  me  to  be  possible,  that  such  a  cutting  down  and  sale 
can  be  waste.  It  would  be  repugnant  to  the  principles  of  com- 
mon sense,  that  the  tenant  should  be  obliged  to  make  the  repairs 
in  the  way  most  expensive  and  injurious  to  the  estate. 

As  to  the  other  part  of  the  case,  the  sale  of  one  or  two  trees, 
the  application  of  which  to  repairs  is  not  established,  it  is,  if  at  all, 
waste  in  its  most  minute  form.  But  the  jury  will  judge  of  the  . 
iaets,  tfnd  consider  in  the  first  place,  whether  the  proceeds  might 
not  have  been  applied  to  the  repairs.  In  the  next  place,  if  they 
were  not,  but  if  an  equal  quantity  of  timber  from  the  other  wood- 
lot  of  the  defendant  was  so  appUed,  and  these  trees  were  only 
taken  by  way  of  compensation  and  remuneration  therefor,  then 
there  was  no  waste. 

It  has  been  said,  that  the  terms  of  die  will  make  the  tenant  for 
life  dispunishable  of  waste,  and  that  the  intention  was  to  give  him 
a  fidl  and  entire  control  of  the  inheritance  during  his  life.    The 
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words  are  certainly  very  broad  and  comprehensive,  ^viog  ample 
powers  to  a  tenant  for  life  for  general  purposes ;  but  my  opinion  is, 
that  they  do  not  authorize  any  act  to  be  done,  which  injures  the 
inheritance,  much  less  do  they  authorize  positive  waste* 

VeriidfoT  the  iefiant. 


EbENEZER  WAKEFICIiD  W.  LbKUEL  RoSS. 

Where  a  boandary  ii  diipnted  between  partiet  who  own  adjoining  tiacta  of  land, 
and  they  agree  to  erect  a  fenoe  on  what  is  sappoied  to  be  the  tme  bonndaiy,  and 
the  possesiion  coDtinaei  according  to  tiiat  line  for  twenty  yean,  in  the  abtence 
of  aU  coonter  proof  of  any  other  actual  boondary,  that  line  ought  to  be  deemed 
<he  tme  one,  and  to  conclude  penoni  dalniag  under  them  by  lubieqnent  convey- 
ances. 

Where  Ai  owned  the  head  lot  No.  18,  and  told  to  J3.  forty  acres  on  the  eatt  end  of 
that  lot,  and  afterwards  sold  to  O.  by  the  following  description ;  **  a  certain  tract 
or  parcel  of  land  situate,  4rc*  and  contains  Airly  acres  by  measure,**  being  **  the 
west  part  of  the  head  lot  No.  18,**  it  not  being  shown,  that  the  parties  at  that  time 
knew,  tliat  the  whole  lot  contained  more  than  serenty  acres,  althoqgh  in  fret  it 
did  contain  more ;  U  was  held,  that  the  deed  to  C  conveyed  all  the  land  in  the 
lot,  not  conveyed  to  jI,  and  was  not  limited  to  thirty  acres  at  the  west  end  of  the 
lot.  There  being  actual  boundary  lines  afterwards  stated  In  the  same  deed,  it 
was  &rther  hUd,  that  those  boundary  lines  must  govern,  even  if  they  indnded  note 
tiian  thirty  acres. 

Where  a  party  is  disseiied,  he  cannot  convey  by  a  quitclaim  deed  hie  title  to  the 
promises  of  which  be  is  disseised. 

Persons  who  do  not  believe  in  t!ie  existence  of  a  God,  or  in  a  future  state  of  existence, 
are  not  competent  witnesses. 

£ljECTinafT  for  lands  situate  m  Rhode  Island.  The  defendant 
pleaded,  1«  not  guilty  :  2.  the  statute  bar  of  twenty  years' posses- 
sion under  the  statute  of  Rhode  bland  for  quieting  possessions. 
To  the  last  plea  there  was  a  replication  denying  the  twenty  yeanf 
possession*  Issues  being  joined  on  both  pleas,  the  cause  was  tried 
at  this  term,  when  the  material  facts  and  evidence,  were  as  follows. 
The  plaintiff's  demand  was  for  two  contiguous  parcels  of  land, 
one  of  which  he  claimed  as  owner  of  the  south  part  of  the  bead 
lot  No.  17,  and  the  other  as  the  owner  of  the  east  part  of  the 
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head  lot  No.  I89  of  which  hst  the  defendant  owned  the  west 
part.  These  head  lots  are  lots  which  were  set  off  to  the  original 
proprietors  of  lands  in  Pr<mdenee  county  after  a  revision  of  the 
boundary  line  between  Rhode  Lland  and  Canneciicuty  and  lying 
between  the  line  first  erroneously  drawn  for.a  boundary  between 
the  two  states  and  the  line  since  established.  (1.)  The  titles 
and  claims  of  the  parties  to  the  first  parcel  of  land,  mz,  the  south 
part  of  the  head  lot  No.  17,  were  as  follows. 

In  1788,  Samuel  Eddy^  under  whom  the  plaintiff  claimed  the 
first  parcel  of  land  above  mentioned,  purchased  a  tract  of  land 
lying  in  the  southwest  comer  of  head  lot  No.  17,  of  one  Stephen 
Bowen,  and  subsequently  conveyed  the  same  to  his  son  Samuel 
Eddy  jun«,  bounding  him  on  the  land  of  Bradley  Cfreene,  the 
defendant's  grantor,  then  the  owner  of  the  whole  head  lot  No. 
18,  lying  south  of  No.  17.  The  vafidity  of  the  title  deeds  ex- 
hibited in  this  part  of  the  case  admitted  of  no  controversy ;  the 
plaintiff  deduced  his  title  through  several  mesne  conveyances, 
from  Samuel  Eddy,  on  the  one  side;  the  defendant,  on  the 
other,  proved  his  deed  from  Bradley  Greene  conveying  the  west 
part  of  lot  No.  18,  dated  December  5th  1801,  and  the  question 
here  was  wholly  in  relatbn  to  the  boundaries  between  lot  No. 
17,  and  lot  No.  18,  and  the  possession  of  the  parties. 

Previous  to  the  last  mentioned  conveyance,  and  while  Eddy 
and  Qreene  were  respectively  owners  and  in  possession  of  these 
contiguous  lots,  a  dispute  arose  between  them  in  regard  U>  the 
western  part  of  their  dividing  line.  It  did  not  appear  at  that 
time  u>  be  controverted,  that  a  certain  black-birch  tree  on  the  east 
side  of  the  head  lots  was  a  dividing  boundary  between  Nos.  17 
and  18,  and  that  the  line  was  thence  a  straight  course  westerly  to 
a  large  rock ;  but  the  remainder  of  the  line  from  that  rock  out  to 
the  state  line  was  in  dispute,  Chreene  contending,  that  he  was  en- 
titled to  go  farther  north  than  a  fence  that  stood  there,  and  Eddy 
insisting,  that  the  line  was  farther  south.  One  of  the  sons  of 
Eddy  (who  was  produced  on  the  trial  as  a  witness  by  the  defend* 
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ant)  was  thereupon  called  in  to  asiist  the  parties  io  adjustiog  and 
settling  the  line*    Upon  hb  deciaion  and  advice  the  line  was  then 
settled,  and  the  fence  was  placed  accordingly*    No  farther  con* 
troversy  in  reqpect  to  this  line  appeared  to  have  arisen  until  the 
plaindffi  having  become  possessed  of  the  Eddy  title,  brought  an 
action  against  the  present  defendant  in  the  State  Court  of  Com* 
moo  Pleas  b  the  jrear  1624,  and  therein  claimed  a  quantity  of 
land  south  of  the  above  line.    This  action  was  discontinued  with* 
out  a  trial ;  and  after  taking  a  deed  from  Bradley  Orunt  of 
another  piece  of  land,  as  hereinafter  stated,  the  plaintiff  com* 
meoced  this  suit.    To  support  his  claim  south  of  the  defendant's 
fence,  and  of  the  line  between  the  rock  and  birch  tree,  he  pitH 
duced  extracts  from  the  proprietors'  records,  and  the  copy  of  an 
ancient  plat,  showing,  that  fet  No.  17  was  originally  <^  greater 
width  from  north  to  south  than  the  adjoining  lots,  an  aUowance 
being  oiade  on  account  of  a  body  of  water,  called  Long  pond, 
eontatned  within  it.     He  did  not,  however,  prove  the  origb^l 
boundaries  of  the  north  side  of  that  lot,  but  examined  several 
witnesses  who  testified,  diat  the  former  owners  of  the  south  part 
of  it,  under  whom  he  claimed,  had  anciently  sowed  a  field  south 
of  the  abovementioned  rock,  and,  in  souoe  instances  within  twenty 
years,  had  cut  young  wood,  for  hoop-poles  and  other  pur- 
poses, south  of  the  line  between  the  rock  and  birch  tree.*    This 

*  With  respect  to  two  of  the  witnesses,  a  lather  and  son  of  the 
name  of  SichardBon^  the  counsel  for  the  defendant  objected  to  their 
admission,  as  witnesses,  upon  the  ground  of  their  want  of  any  religiooa 
belief;  and  to  establish  the  fact  a  witness  was  called,  who  swore 
that  he  knew  the  persons  well,  that  he  had  oflen  heard  the  son  say, 
that  lie  did  not  believe  in  the  existence  of  a  God,  or  of  a  future  state. 
As  to  the  befief  of  the  ihther,  he  said,  that  he  had  heafd  him  declare, 
that  be  did  not  believe  ia  a  fbtnre  state  4  tiiai  he  had  read  Tom  Pain^9 
woxte ;  aad  did  not  Ipbqw^  whether  he  (the  &tber)  believed  any  thing. 
In  answer  to  a  question  from  the  Court  whether  the  father  believed  in 
a  state  of  rewards  and  punishments,  the  witness  answered  onlj  as  be- 
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testinumy  was  relied  oo  as  proof  of  the  original  boundaries  and 
of  interruptions  to  tbe  defendant's  possession. 

It  WBS  answered  on  the  part  of  the  defendant  by  proof,  that  the 
sowing  of  the  field  was  before  the  setdetnent  of  the  line ;  that  the 
cutting  referred  to  was  not  with  tbe  intention  to  dispute  the  line 
from  the  birch  tree  to  the  rock*  but  from  igooranoe  or  mistake  as 
to  where  that  line,  when  drawn  through  the  whole  extent  of  the 
woodland,  would  fall;  and  that  when  the  error  was  discovered,  no 
daim  of  right  was  pretended,  but  the  persons  by  whom  or  by 
whose  authority  the  cutting  was  done  (one  of  them  a  grantor  of 
the  plaintiff)  paid  tbe  defendant  for  the  wood  so  cut.  The 
defendant  also  proved  all  the  exterior  bounds  of  lot  No.  18,  as 
claimed  by  him ;  that  the  birch  tree  and  rock  had  been  known  as 
bounds  more  than  -thirty  yean  by  the  witnesses  sworn :  and  that 
his  fence  had  remained  in  the  {dace  where  it  now  stood  ever 
since  the  settlement  of  the  line  by  Eddy  and  Greene,  which  was 
more  than  twenty  years  befora  the  commeucement  of  the  phuiH 
tiff's  first  suit.  The  copy  of  the  ancient  plat  introduced  by  the 
plaintiff  was  also  relied  on  by  the  defendant  as  showing,  that  the 
north  fine  of  bt  No.  17  was  originany  much  fiBurther  north  than 
DOW  8U{^)08ed  by  the  {daintiff,  as  appeared  by  the  platted  distance 

five,  adding,  that  firom  the  statements  of  the  fMier  he  did  not  seem  te 
believe  any  thing* 

It  was  then  suggested  on  the  part  of  the  plaintiff's  coonsel,  that  the 
father  and  son  might  be  examined  personally  as  to  their  belief,  for  the 
father  might  he  an  Universalist  To  this  suggestion  the  Court  answered, 
that  the  defendant's  counsel,  who  took  the  objection,  were  not  bound 
to  rely  on  the  testimony  of  these  persons  for  proof  of  incompetency. 

The  Court  said,  We  think  these  persons  are  not  competent  witness- 
es. Persons  who  do  not  believe  in  tbe  existence  of  a  God,  or  of  a  ftt** 
tare  slate,  or  who  have  no  religions  belief,  are  not  entitled  to  be  sworn  \ 
as  witnesses.  The  administration  of  an  oath  supposes,  that  a  moral  j 
and  religious  accountability  is  felt  to  a  Supreme  Being,  and  is  the 
sanction  which  the  law  requires  upon  the  conscience  of  a  person, 
befbre  h  admits  him  to  testify. 
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of  that  line  from  the  northern  margin  of  Long  pond,  and 
that  the  whole  width  of  that  bt  might  be  found  by  going  to  that 
original  line  from  the  aforementioned  birch  tree. 

(2.)  The  other  parcel  of  the  demanded  premises,  lying  withm  lot 
No.  18,  was  claimed  by  the  plamtiff  as  grantee  of  Bradley 
Crreene^  by  a  quitclaim  deed,  executed  in  August  1825,  and 
hereinafter  mentioned.  It  appeared  in  evidence,  that  on  the 
24th  of  August  1801,  BraHey  Greene^  then  being  the  owner 
of  the  whde  of  lot  No.  18,  much  ot  which  was  wild  and  un« 
cultivated,  conveyed  to  one  Jacob  fVoodland^  a  parcel  thereof  at 
the  east  end,  by  the  following  description,  viz*  ^  one  certain  tract 
or  parcel  of  land,  ^tuate  &c.,  it  being  part  of  the  head  lot,  so 
called,  belonging  to  the  said  Bradley ^  and  No.  18,  bounded  as 
follows,  beginning  at  the  southeast  bound  of  said  lot,  thence 
northerly  sixty  rods,  then  west  the  same  width,  bounding  on  the 
south  line  of  said  lot,  to  extend  so  far  toeitf  as  to  include  forty 
acres  by  measureJ'*  Under  this  deed.  Woodland  went  into  pos- 
session up  to  a  ridge  called  Ridge  hill,  extending  across  the  lot 
bom  north  to  south,  as  his  western  boundary,  and  improved  and 
occupied  the  land  to  that  boundary  until  A.  D.  1810,  when  he 
sold  it ;  and  the  same  after  several  intermediate  conveyances 
came  to  the  plaintijOT  Wakefiddj  in  April  1824,  by  a  quitclaim 
deed  from  William  Ross,  by  which  Ross  released  to  him  the 
same,  by  the  following  description,  viz.  ^'  all  the  right,  title,  and 
interest,  that  I  have,  or  ever  had,  in  one  certain  tract  of  land, 
situated  &c.,  containing  forty  acres,  and  bemg  the  easterly  part 
of  lot  No.  18,  bounded  as  follows :  beginning  at  a  white-oak 
tree,  a  bound  of  David  JlUen  and  Ziba  Ross,  then  westerly 
joining  Ziba  Rosses  land  80f  rods  to  a  stake  and  stones ;  thence 
nortl;ierly,  73  rods  to  No.  17,  to  a  stake  and  stones ;  thence  east- 
erly, joining  No.  17,  to  a  black-birch  80|  rods;  thence  southerly, 
straight  to  the  first  bound." 

On  the  5th  of  December  1801,  Bradley  Greene  conveyed  to 
the  defendant,  Ross,  another  parcel  of  the  lot  No.  18,  on  which 


NOVEMBER  TERM,  1637.  31 


Wakefield  m.  Roet. 


he  now  resides.  The  description  b  the  deed  is  as  iollows :  "  one 
certain  tract  or  parcel  of  land,  situate  &c.,  and  contains  ihirty  acres 
hy  meoiurej  being  the  west  part  of  the  head  bt,  called  No.  18, 
and  bounded  as  follows :  viz*  beginning  at  a  stump  of  a  stadle 
with  stones  aboat  it,  standing  on  the  State  line,  and  bebg  the 
southwest  comer  bound  of  the  17th  head  lot;  thence  east, adjoining 
said  lot,  eighty  rods  to  a  stake  and  atones ;  thence  south  sixtj 
rods  to  a  stake  and  stones,  thence  west  eighty  rods  to  the  State 
line ;  thence  north  on  said  line,  to  the  first  mentioned  bound." 
Under  this  deed  the  defendant,  Rassj  took  immediate  possessioo, 
and  occupied,  and  cut  wood  up  to  the  same  Ridge  hill,  as  the 
boiuidary  between  him  and  Woodland,  and  assented  to  by  both. 
The  contiguous  land  on  the  north,  in  some  of  the  deeds,  under 
which  the  plaintifi' holds  his  title  thereto,  is  described  as  bounded 
on  the  south  by  the  defendant's  land,  and  the  said  Woodland's 
lot,  without  any  intimadon  of,  or  any  reference  to,  any  strip  of 
land  intervening  between  them. 

There  was  no  proof,  that  Bradley  Qreene,  after  his  convey- 
ance to  the  defendant  in  1801,  was,  or  claimed  to  be,  in  pos- 
session of  any  part  of  lot  No.  18,  or  that  he  did  any  act  indicat- 
ii^  ownership,  or  a  belief  on  his  part  that  he  had  not  conveyed 
the  whole  of  that  lot,  until  the  deed  of  1825,  mentioned  below. 
On  the  contrary,  it  appeared,  that  he  became  poor ;  that  he  was 
not  assessed  for  any  property  in  the  town  in  which  the  lot  lay ; 
and  in  the  year  1823,  being  confined  in  gaol  for  debt,  he  made  his 
complaint  to  a  magistrate  in  conformity  with  the  statute  of  Rhode 
hlamd  setting  forth,  that  he  had  no  property  wherewith  to  support 
himself  in  prison,  or  pay  prison  fees,  and  was  thereupon  admitted 
to  the  poor  debtors'  oath  and  discharged.  It  was  ascertabed, 
that  the  lot  No.  1 8  really  contamed  more  than  the  quantity  of 
seventy  acres ;  and  sometime  in  August  1825,  the  said  Bradley 
Greene  executed  a  quitclaim  deed  to  the  plaintifiT,  Wakefield,  of 
sixteen  acres  and  100  rods  of  land,  .describing  it  as  lying  he- 
tween  the  land  conveyed  by  his  former  deeds  to  the  defendant, 
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Attst,  and  diat  coDTejed  to  Jacob  Woodland,  in  lot  No.  18. 
The  deed  was  proved  to  have  been  signed  at  the  pbuntiff 's  bouse 
in  ConnediciUj  a  short  time  beibre  the  death  of  Qreene^  but  it 
was  not  dated  nor  acknowledged,  and  although  the  oooaiderBtion 
expressed  in  it  was  seventy  dollars,  that  was  not  shown  to  have 
been  paid ;  but  the  plaintiff  proved,  that  on  signing  the  deed, 
Greene  received  of  him  two  pigs  and  five  sheep*  Under  this 
last  deed  the  plaintiff  claimed  to  recover  o(  the  defendant,  the 
land  described  therein,  the  same  being  in  the  defendant's  po»* 


The  case  was  argued  by  Steere  for  the  plaintifl^  and  by  J.  L* 
TiOit^kati  ibr  the  defendant.  For  the  plamtiff  it  was  contend- 
ed, as  to  the  south  part  of  lot  No.  17,  that  there  had  not  been  20 
years'  exclu^ve  possession  sufficient  to  introduce  the  bar  of  the 
statute.  That  the  possession  was  mixed,  and  was  intended  to 
be  according  to  the  true  boundaries  between  lots  No.  17  b  18. 
BraHey  Greene  sold  by  metes  and  bounds,  and  measure.  If 
the  possession  was  not  mixed,  the  evidence  established  that  the 
possession  was  in  the  plainuff  at  the  time  of  the  defendants'  pur- 
chase from  Bradley  Greene. 

As  to  the  other  parcel  of  land,  part  of  lot  No.  18,  it  was  coin 
tended,  that  Bradley  Greene  was  the  owner  of  the  whole.  He 
sold  at  the  east  end  of  it  forty  acres  only  to  Woodland.  After* 
wards,  he  sold  only  thirty  acres  at  the  west  end  to  Ro$$.  The 
whole  lot  contained  sixteen  acres  more  than  the  eeoenty  acres 
sold ;  and  this  intermediate  strip,  the  residuum  of  the  lot  be* 
tween  the  parts  sold  on  the  eastern  and  western  ends,  was  left  in 
Bradley  Green^  and  the  plaintiff  by  his  purchase  iirom  Greene^ 
in  August  1825,  was  entitled  to  recover  it. 

The  defendant  contested  both  points ;  and  argued,  that  the 
plaintiff  had  shown  no  title  to  a  recovery  ibr  either  parcel  of  &e 
land  now  demanded. 
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Stobt  J.,  in  summing  up  to  the  jury,  said,  (1.)  The  quesdoD, 
as  to  the  first  parcel  of  land  in  controversy,  turns  upon  a  mere 
point  of  boundary  between  the  lots  No.  17  and  No»  18.— The 
question  is,  whether  the  land  now  possessed  by  the  defendant, 
Aoit,  as  the  northern  boundary  of  lot  No.  18,  includes  any  por^ 
don  of  the  land  belonging  to  lot  No.  17.    It  is  often  matter  of 
extreme  doubt,  bow  the  exact  boundaries  run  in  cases  of  layii^ 
out  lots  of  tlus  nature.    If  the  Uack-birch  tree  on  the  east  side 
of  the  lot.  No*  17,  was  an  ancient  boundary,  and  was  so  deemed 
by  the  respective  owners  in  former  times,  and  the  line  ran  from 
thence  west  in  a  straight  line  to  the  large  rock,]spoken  of,  then  we 
have  arrived  at  some  certainty.    The  question  in  dispute  will 
then  be  narrowed  down  to  the  running  of  the  boundary  from  that 
cock  to  the  west  line  <^  the  lot. — ^There  is  evidence  in  the  case 
that  at  the  time  when  Samud  Eddy  was  owner  of  the  part  of 
lot  No.  17,  now  owned  by  the  plaintifl^  and  BradUy  Greene  was 
the  owner  of  lot  No.  18,  a  dispute  arose  between  them  as  to  the 
boundary  fine  on  this  part  of  their  lots ;  and  it  was  then  adjusted 
and  settled  between  them  by  one  of  Eddy*$  sons,  and  the  fence 
put  up  accordingly  ;  and  that  the  po6se8si<»  has  remained  in  the 
respective  occupiers  of  the  lots  according  to  that  line  ever  since. 
This  was  before  the  year  I8OI9  when  the  defendant  purchased 
from  Bradky  Chreent*    Now  if  this  evidence  is  believed  it  is  de^ 
cisive  of  this  part  of  the  case.    In  the  first  place,  as  mere  evi- 
dence of  the  true  boundary,  io  a  case  like  the  present,  what  can 
be  so  satisfactory  as  such  a  settlement  of  boundaries  made  more 
than  twenty  yeacs  ago  by  the  parties  interested^  and  acquiesced  in 
by  themselves,  and  those,  who  claim  under  them,  ever  since*    It 
would  /seem  of  itself  almost  conclusive  as  a  presumption  of  right  m 
the  ahseoce  of  all  circumstances  to  rebut  it.    In  the  next  place,  if 
ibe  parties  have  been  ever  since  that  period  in  exclusive  pos- 
session and  seizin  of  the  lots  according  to  this  boondacy,  then  the 
persons,  under  wtom  the  plaintiff,  Wak^iM^  claims  title,  were 
at  the  iim9  of  the  conveyanps  to  bio  disseised  of  the  land  oow 
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in  coQtroversy,  even  if  they  had'  a  title  to  it;  and  consequently 
the  deed  conveyed  nothing  to  him  in  the  land,  of  which  his  gran* 
tors  were  then  disseized.  This  is  a  plain  principle  of  the  com- 
mon law.  But  what  is  quite  conclusive  is,  that  such  an  exclu- 
sive possession  for  twenty  years  is  a  clear  bar  to  any  recovery, 
and  is  of  itself  a  good  tide,  by  the  express  provisions  of  the  statute 
of  Rhode  Island.  The  jury  will  therefore  consider,  whether 
this  evidence  is  overthrown  by  any  counter  evidence  in  the  case ; 
and  if  not,  whether  it  establishes  such  an  excluave  possession. 
If  so,  their  verdict  ought  to  be  for  the  defendant  on  this  part  of 
the  case* 

(3.)  Then  as  to  the  other  parcel  of  land,  the  intermediate  strip, 
as  it  is  called,  in  lot  No.  18.      It  is  true,  that  the  deed  of 
Bradley  Green  to  Jacob  Woodland  conveys  so  much  only  of  the 
east  end  of  the  lot  No.  18,  as  would  include  forty  acres.     This 
conveyance  was  made  in  August  1801  ;  and  under  it.  Woodland^ 
if  the  evidence  is  believed,  occupied  and  possessed  up  to  the 
Ridge  hill,  so  called,  as  his  true  boundary,  without  objection ; 
and  it  has  not  been  disputed,  that  his  possession  was  ttien  deemed 
rightful.    fVUliam  Rossj  by  mesne  conveyances,  held  it  as  owner 
in  1824,  and  then  conveyed  it  to  the  plaintiff,  who  has  ever  since 
his  purchase  continued  to  occupy  and  possess  it  up  to  the  Ridge 
hill.     In  December  1801,  Bradley  Cheene  conveyed  a  part  of 
the  same  lot  to  the  defendant,  jRom,  describing  it  in  his  deed  as 
'*  a  tract  or  parcel  of  land  situate  &c.,  and  contains  thirty  acres  iHf 
measure^  being  the  toest  part  of  the  head  lot  called  No.  18 ; "  and 
then  speciBed  its  boundaries.  The  question  is,  what  part  of  the  lot 
is  intended  by  this  description.     It  is  said,  that  tHhiy  acres  only 
was  intended  to  be  conveyed ;  but  there  is  no  evidence  to  show, 
that  the  parties  at  that  time  knew  or  supposed,  that  the  whole  lot 
No.  18  contained  more  than  seventy  acres.     No  boundaries  are 
stated  in  the  deed,  which  establish  any  reservation  to  Bradley 
Cheene  of  any  strip  on  the  eastern  side  of  this  part  of  the  lot. 
No  claim  was  ever  made  by  him  to  any  such  strip,  until  he  ex- 
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ecuted  the  quitclaim  to  the  plaintiff  in  August  1825.  He  never 
was  assessed  for  it  in  the  town  taxes ;  he  did  not,  when  he  was 
liberated  from  gaol  on  account  of  his  insolvency,  assert  it  to  be 
his  property ;  but  swore  generally,  that  he  had  no  property  to 
support  himself  in  gaol.  The  defendant  has  always  possessed 
and  occupied  the  whole  of  that  part  of  the  lot  to  the  Ridge  hill 
without  objection,  and  cut  wood  there,  as  a  part  of  the  land  con- 
veyed by  his  deed.  I  state  these,  as  facts,  only  upon  the  sup- 
position, that  the  evidence  in  the  case  is  believed  by  the  jury ; 
and  of  that  they  will  judge ;  but  if  these  are  the  facts,  then  they 
establish  an  exclusive  possession  in  the  defendant  for  more  than 
twenty  years,  and  consequently  the  statute  of /{Aode  Jb/aTuI,  of 
twenty  years'  possession,  applies  as  a  bar.  Independently  of  that, 
the  quitclaim  of  1825  could  not  operate,  because  the  defendant, 
Rossj  was  then  in  possession  under  a  claim  of  right,  and  if  he 
had  no  right,  he  was  in  under  a  disseizin.  But  I  am  by  no  means 
satisfied,  that  the  deed  from  Bradley  Greene  to  the  defendant  in 
December  1801  requires  such  a  construction,  as  the  plaintiff  seeks 
to  give  it.  The  grantor  had  already  conveyed  forty  acres  on  the 
east  end  of  the  lot.  He  does  not  in  his  conveyance  undertake  in 
terms  to  convey  thirty  acres  and  no  more  at  the  west  end  of  the 
k>t.  The  words  of  the  deed  are,  "  a  certain  tract  or  parcel  of 
land  situate  &c.,  and  contains  thirty  acres  by  measure,  being  the 
west  pari  of  the  head  lot  called  No.  18  ; "  the  measurement  is, 
therefore,  not  the  whole,  but  a  part  only  of  the  description.  It 
was  not  thirty  acres,  but  '^  the  west  part  of  the  head  lot,"  which 
was  intended  to  be  conveyed.  The  east  part  was  already  sold ; 
and  it  appears  to  me,  that  the  true  meaning  of  the  deed,  if  the  de- 
scription had  stopped  here,  would  be,  that  it  conveys  the  west 
part  of  the  lot,  as  contradisdnguished  from  the  east  part  of  the  lot 
already  sold.  It  would  be  a  conveyance  of  aU  that  part  of  the  lot 
not  already  sold  as  the  east  part.  The  measure  of  thirty  acres  is 
not  a  limitation  upon  the  extent  of  the  grant,  but  a  mere  description 
of  its  supposed  contents.  If  the  words  '*  contains  thirty  acres  by 
vol*.  ▼.  4 
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measure"  had  been  left  out,  the  coDstruction  of  the  deed  must 
have  been,  such  as  I  have  intimated.  The  insertion  of  them 
does  not,  in  my  judgment,  justify  a  change  of  that  constructioa 
in  a  legal  point  of  view.  But  the  description  of  the  premises 
sold  does  not  stop  here.  The  deed  goes  on  to  state  the  boun- 
daries of  the  west  part  of  the  lot  so  sold.  Now  it  is  a  general 
rule,  that  where  there  b  a  specific  description  by  natural  or  ardfi- 
cial  boundary  lines,  distances  and  quantity  of  contents  roust  yield, 
if  mistaken,  to  such  lines.  The  parties  are  presumed  to  contract 
with  reference  to  such  known  lines  or  objects ;  and  the  insertion 
of  distances  or  measure  of  acres  is  understood  to  be  no  more  than 
a  conjectural  or  probable  estimate.  In  the  present  case,  there 
is  no  evidence  to  establish,  that  the  boundary  lines  stated  in  the 
deed  do  not  include  the  whole  land  in  the  lot  No.  18  not  con- 
veyed to  fVoodlandy  or  in  other  words,  the  whole  land  west  of 
the  Ridge  hill.  On  the  contrary,  it  seems  tacitly  admitted,  that, 
so  far  as  those  lines  can  now  be  traced,  they  are  coincident  with 
the  defendant's  claim  and  seizin.  The  whole  difficultj,  that  has 
arisen,  is  from  the  supposed  error  in  fixing  the  southeastern  and 
northeastern  boundaries  of  lot  No.  18.  If  these  are  the  white- 
oak  and  black-birch  tree  referred  to  by  the  wimesses,  then  much 
of  the  difficulty  vanishes.  The  s^ess  of  the  argument,  therefore, 
for  the  plaintiff,  necessarily  rests  on  the  ground,  that  by  the  true 
construction  of  the  deed  from  Bradley  Chreene  to  the  defendant, 
Ro88i  no  more  than  thirty  acres  of  land  were  intended  to  pass ; 
and  that  consequently,  as  lot  No.  18  actually  contains  eighty-six 
acres  and  one  hundred  rods,  the  intermediate  strip,  of  sixteen 
acres  and  one  hundred  rods,  being  the  surplus  beyond  the  forty 
acres  conveyed  in  1801  to  Woodland^  and  the  thirty  conveyed 
to  the  defendant,  RoBtj  remained  in  Bradley  Greene^  and  were 
well  conveyed  by  the  quitolaim  deed  of  August  1825  to  the  plain- 
tiff. Now  it  is  incumbent  upon  the  plaintiff  to  establish  the  fact 
of  such  a  strip  remaining  in  Bradley  Greene  at  the  time  of  that 
conveyance.     He  has  not  shown,  that  the  boundary  lines  staled 
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in  the  conveyance  from  Greene  to  the  defendant,  Ha$Sj  would  not 
include  all  the  land  to  the  Ridge  hill,  of  which  the  defendant, 
RotSf  is  in  possession.  He  has  been  obliged,  therefore,  U>  resort 
to  a  construction  of  the  deed  to  Rostj  which  would  limit  the  con- 
veyance to  him  to  thirty  acres  only  by  admeasurement,  rejecting 
all  the  accompanying  parts  of  the  description  of  the  premises.  In 
this  construction  also  he  has  failed.  And  in  the  last  place  the 
objection  of  a  disseizin  of  Bradley  Greene  at  the  time  of  the 
conveyiemce  in  1825  is  decisive  against  any  right  of  recovery 
under  that  conveyance,  even  if  every  other  objection  were  re- 
moved. 

Verdict  for  the  dtfeMdani  on  i^  pk^  ond  Judgment  oe- 
cordinghf. 
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United  States  vs.  Alexander  Drew. 

Yfhtn  a  penon  is  insane  at  the  time  he  oonmiits  a  murder,  he  is  not  punishable  as 
a  murderer,  alttiough  such  insanity  be  remotely  occasioned  by  undue  indulgence  in 
spirituous  liquors.  But  it  is  otherwise,  if  he  be  at  the  time  intoxicated,  and  his 
insanity  be  directly  caused  by  the  immediate  influence  of  such  liquors. 

Indictment  for  the  murder  of  Charles  L,  dark  on  the  hi^ 
seas  on  board  of  the  American  ^ip  John  Jay,  of  which  Drew 
was  master,  and  Clark  was  second  mate.  Plea,  general  issue. 
At  the  trial  the  principal  facts  were  not  contested.  But  the. 
defence  set  up  was  the  insanity  of  the  prisoner  at  the  time  of 
committing  the  homicide.  It  appeared,  that  for  a  considerable 
time  before  the  fatal  act,  Drew  had  been  in  the  habit  of  indulging 
himself  in  very  gross  and  almost  continual  drunkenness ;  that  about 
five  days  before  it  took  place,  he  ordered  all  the  liquor  on  board 
to  be  thrown  overboard,  which  was  accordingly  done.  He  soon 
afterwards  began  to  betray  great  restlessness,  uneasiness,  fret- 
fulness  and  irritability ;  expressed  his  fear  that  the  crew  intended 
to  murder  him ;  and  complained  of  persons,  who  were  unseen, 
talking  to  him,  and  urging  him  to  kill  Clark  ;  and  his  dread  of 
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SO  doing.  He  could  not  sleep,  but  was  in  almost  constant  mo* 
tion  during  the  day  and  night.  The  night  before  the  act,  he  was 
more  restless  dian  usual,  seemed  to  be  in  great  fear,  and  said, 
that  whenever  he  laid  down  there  were  persons  threatening  to  kill 
him,  if  he  did  not  kill  the  mate,  &c.  be.  In  short,  he  exhibited 
all  the  marked  symptoms  of  the  disease  brought  on  by  intemper- 
ance, called  ddifivm  tremens. 

Upon  the  closing  of  the  evidence,  the  Court  asked  Blakcy  the 
District  Attorney,  if  he  expected  to  change  the  posture  of  the 
case.  He  admitted,  that  unless  upon  the  facts,  the  Court  were 
of  opinion,  that  thb  insanity,  brought  on  by  the  antecedent  drunk- 
enness, constituted  no  defence  for  the  act,  he  could  not  expect 
success  in  the  prosecution.^ 

After  some  consultation  the  opinion  of  the  Court  was  delivered 
as  follows. 

SxoaT  J.  We  are  of  opinion,  that  the  indictment  upon  these 
admitted  facts  cannot  be  maintained.  The  prisoner  was  uhques- 
tionably  insane  at  the  time  of  committing  the  offence.  And  the 
question  made  at  the  bar  is,  whether  insanity,  whose  remote  cause 
is  habitual  drunkenness,  is,  or  is  not,  an  excuse  in  a  court  of  law  for 
a  homicide  committed  by  the  party,  while  so  insane,  but  not  at  the 
time  intoxicated  or  under  the  influence  of  liquor.  We  are  clearly 
of  opinion,  that  insanity  is  a  competent  excuse  in  such  a  case.  In 
general,  insanity  is  an  excuse  for  the  commission  of  every  crime, 
because  the  party  has  not  the  possession  of  that  reason,  which  in- 
eludes  responsibility.  An  exception  is,  when  the  crime  is  commit- 
ted by  a  party  while  in  a  fit  of  intoxication,  the  law  not  permitting 
a  man  to  avail  himself  of  the  excuse  of  his  own  gross  vice  and 
misconduct,  to  shelter  himself  from  the  legal  consequences  of  such 
crime.     But  the  crime  must  take  place  and  be  the  immediate  re- 


^  See  1  Hale  P.  C.  29, 36.-1  RuutU  P.  C.  11.-^9  Skde  !7Vt<a«,946. 
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iNjb  of  ibe  fit  of  intoxication,  and  whUe  it  lasts  ;  and  not,  as  in 
this  case,  a  remote  consequence,  superinduced  by  the  antecedent 
exhaustioD  of  the  party,  arising  from  gross  and  habitual  drunk- 
enness. However  criminal  in  a  mora)  point  of  view  such  an 
indulgence  is,  and  however  justly  a  party  may  be  responsible  for 
his  acts  arisbg  from  it  to  Almighty  God,  human  tribunals  are 
generally  restricted  from  punishing  them,  since  they  are  not  the 
acts  of  a  reasonable  being.  Had  the  crime  been  committed 
while  Dr€90  was  in  a  fit  of  intoxication,  he  would  have  been  liable 
to  be  eonvioted  of  murder.  As  he  was  not  then  intoxicated, 
but  merely  insane  from  an  abstinence  from  liquor,  he  cannot  be 
pronounced  guilty  of  the  offence.  The  law  looks  to  the  imme- 
diate, and  not  to  the  remote  cause;  to  the  actual  state  of  the  party, 
and  not  to  the  causes,  which  remotely  produced  it.  Many  spe- 
cies of  insanity  arise  remotely  from  what  in  a  moral  view  is 
a  criminal  neglect  or  fault  of  the  party,  as  from  religious  melan- 
choly, undue  exposure,  extravagant  pride,  ambition,  &c.  Yet 
such  insanity  has  always  been  deemed  a  sufficient  excuse  for 
any  crime  done  under  its  influence. 
D.  Davis  and  Basset  for  the  prisoner. 

Verdid^  not  gwby. 


United  States  vs.  Edwabd  Clarke  and  others. 

Under  the  Tariff  act  of  22d  of  May  1B24|  ch.  ISS,  bombazines,  being  goodi  of  which 
wool  is  a  component  material,  are  liable  to  pay  a  duty  of  30  per  cenu 

JL  HIS  was  a  writ  of  error  from  the  District  Court.  The  ori- 
ginal action  was  debt  on  a  bond  for  duties  on  goods  imported  in 
the  Mercury^  Birt  master,  from  London^  iA  the  common  form. 
The  bond  was  dated  on  the  5th  of  September  1826.  Plea  of 
a  tender  of  $  151.18  on  the  day  of  payment  of  the  duties,  in 
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fiiM  of  the  duties,  specifying  the  goods,  and  the  duties  payable 
OB  each  kind,  and  among  them  bombazines  of  the  Yalue^  witfa 
the  charges,  of  £61.  Os.  lOd.,  or  which  the  dudes  amounted  to 
^65.49  ;  that  is  to  say,  20  per  cent  ad  valorem  increased  fay  the 
additioa  of  ten  per  centum  of  said  amount  in  value.  Repfica- 
tioo,  that  the  bombazines  were  a  manufacture  of  which  wod 
was  and  is  a  component  part,  and  are  by  law  subject  to  a  duty  of 
Sdj-  per  cent,  with  the  addition  of  ten  per  cent,  d^c.  Do- 
murrer  and  joinder.  Judgment  for  the  defendants,  on  which  the 
writ  of  error  was  brought. 

The  cause  was  ai^ed  by  O.  Blakcj  District  Attorney,  for  the 
United  Siatesy  and  by  F.  Dexter  for  the  defendants. 

Stoby  J.  This  is  a  writ  of  error  from  a  judgment  of  the 
District  Court  of  Massachusetts  District,  in  a  suit  on  the  com- 
mon bond  given  to  secure  the  duties  on  certain  foreign  goods 
imported  in  the  Mercury  from  London.  It  is  unnecessary  to 
consider  the  pleadings,  because  the  parties  have  agreed,  that  the 
cause  shall  be  decided  upon  its  merits ;  and  in  this  view  alone 
has  it  been  argued  at  the  bar. 

The  whole  controversy  turns  upon  the  question,  what  du^  b 
payable  on  bombazines  of  foreign  manufacture  imported  into  the 
United  States  under  the  act,  commonly  called  the  Tariff  act  of 
22d  May  1824,  ch.  136.  That  act  imposes  '^on  all  manufac- 
tures of  wool,  or  of  which  wool  shall  be  a  component  part,  ex- 
cept worsted  stuff  goods  and  blankets,  which  shall  pay  25  per 
cent  ad  valorem^  a  duty  of  30  per  cent,  ad  va/orem,".&c 
In  a  subsequent  clause  of  the  same  section,  it  imposes  ^^  on  all 
manufactures  of  silk,  or  of  which  silk  shall  be  a  component  ma- 
terial, coming  from  beyond  the  Cope  of  Good  Bope^  a  duty  of 
25  per  cent  ad  vahrem  ;  on  all  other  manufactures  of  silk,  or  of 
which  silk  shall  be  A  component  material,  20  per  cent  ad  vo- 
hrem.^  Non-enumerated  articles  pay  a  duty  of  15  per  cent  ad 
fdorom. 


•  ^ 
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iNjb  of  the  6t  of  intoxication,  and  whUe  it  lasts  ;  and  not,  as  in 
this  case,  a  renote  consequence,  superinduced  by  the  antecedent 
exhaustioa  of  the  par^,  arising  from  gross  and  habitual  drunk- 
enness. However  criminal  in  a  mora)  pdnt  of  view  such  an 
indulgence  is,  and  however  justly  a  party  may  be  responsible  for 
his  acts  arising  from  it  to  Almighty  God,  human  tribunals  are 
generally  restricted  from  punishing  them,  since  they  are  not  the 
acts  of  a  reasonable  being.  Had  the  crime  been  committed 
while  Drew  was  in  a  fit  of  intoxication,  he  would  have  been  liable 
to  be  convicted  of  murder.  As  be  was  not  then  intoxicated, 
but  merely  insane  firom  an  abstinence  from  liquor,  he  cannot  be 
pronounced  guihy  of  the  offence.  The  law  looks  to  the  imme- 
diate, and  not  to  the  remote  cause;  to  the  actual  state  of  tbe.party, 
and  not  to  the  causes,  which  remotely  produced  it.  Many  spe- 
cies of  insanity  arise  remotely  from  what  in  a  moral  view  is 
a  criminal  neglect  or  fault  of  the  par^,  as  from  religious  melan- 
choly, undue  exposure,  extravagant  pride,  ambition,  &c.  Yet 
such  insanity  has  always  been  deemed  a  sufficient  excuse  for 
any  crime  done  under  its  influence. 
i>.  Davis  and  Basset  for  the  prisoner. 

Verdict  J  notguiky. 


United  States  vs.  Edward  Clarke  and  others. 

Under  the  Tariff  act  of  S3d  of  May  18S^  cb.  ISS,  bombaadnes,  being  goods  of  which 
wool  is  a  component  raaterial,  are  Hable  to  pay  a  duty  of  30  per  cenu 

JL  HIS  was  a  writ  of  error  from  the  District  Court.  The  ori- 
ginal action  was  debt  on  a  bond  for  duties  on  goods  imported  in 
the  Mercury,  Birt  master,  from  London,  iA  the  common  form. 
The  bond  was  dated  on  the  5th  of  September  1 836.  Plea  of 
a  tender  of  $  151.18  on  the  day  of  payment  of  the  duties,  in 
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fiiM  of  the  duties,  specifying  the  goods,  and  the  duties  payable 
m  each  kind,  and  among  them  bombazmes  of  the  Yalue^  with 
Ae  charges,  of  iB67.  Os.  lOd.,  on  which  the  duties  amounted  to 
$65 A9 :  that  is  to  say,  20  per  cent  ad  valorem  increased  fay  the 
addition  of  ten  per  centum  of  said  amount  in  value.  Repfica- 
tioo,  that  the  bombazines  were  a  manufacture  of  which  wod 
was  and  is  a  component  part,  and  are  by  law  subject  to  a  duty  of 
S3j-  per  cent,  with  the  addition  of  ten  per  cent,  d^c.  Do- 
murrer  and  joinder.  Judgment  for  the  defendants,  on  which  the 
writ  of  error  was  brought. 

The  cause  was  argued  by  O.  Blake^  District  Attorney,  for  the 
United  States^  and  by  F.  Dexter  for  the  defendants. 

Stobt  J.  This  is  a  writ  of  error  from  a  judgment  of  the 
District  Court  of  Massachusetts  District,  in  a  suit  on  the  com- 
mon bond  given  to  secure  the  duties  on  certain  foreign  goods 
imported  in  the  Mercury  from  Ixmdon.  It  is  unnecessary  to 
consider  the  pleadings,  because  the  parties  have  agreed,  that  the 
cause  shall  be  decided  upon  its  merits ;  and  in  this  view  alone 
has  it  been  argued  at  the  bar. 

The  whole  controversy  turns  upon  the  question,  what  du^  is 
payable  on  bombazines  of  foreign  manufacture  imported  into  the 
United  States  under  the  act,  commonly  called  the  Tariff  act  of 
22d  May  1824,  ch.  136.  That  act  imposes  ^^on  all  manufac- 
tures of  wool,  or  of  which  wool  shall  be  a  component  part,  ex- 
cept worsted  stuff  goods  and  blankets,  which  shall  pay  25  per 
cental!  valorem^  a  duty  of  30  per  cent,  ad  vahrem^^^ ^ ixc* 
In  a  subsequent  clause  of  the  same  section,  it  imposes  ^*  on  all 
manufactures  of  silk,  or  of  which  silk  shall  be  a  component  ma- 
terial, coming  from  beyond  the  Cape  of  Good  Hope,  a  duty  of 
25  per  cent  ad  valorem  ;  on  all  other  manufactures  of  silk,  or  of 
which  nlk  shall  be  A  component  material,  20  per  cent  ad  vo- 
ibrem."  Non-enumerated  articles  pay  a  duty  of  15  per  cent  ad 
folorem* 
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iNjb  of  the  6t  of  intoxication,  and  while  it  lasts  ;  and  not,  as  ib 
case,  a  remote  consequence,  superinduced  by  the  antecedent 
of  the  par^,  arising  from  gross  and  habitual  drunk- 
enness.  However  criminal  in  a  moral  pdnt  of  view  such  an 
indulgence  is,  and  however  justly  a  party  may  be  responsible  for 
his  acts  arising  from  it  to  Almighty  God,  human  tribunals  are 
generally  restricted  from  punishing  them,  since  they  are  not  the 
acts  of  a  reasonable  being.  Had  the  crime  been  committed 
while  Drew  was  in  a  fit  of  intoxication,  he  would  have  been  liable 
to  be  convicted  of  murder.  As  he  was  not  then  intoxicated, 
but  merely  insane  from  an  abstinence  from  liquor,  he  cannot  be 
pronoimced  guihy  of  the  offence.  The  law  looks  to  the  imme- 
diate, and  not  to  the  remote  cause;  to  the  actual  state  of  the  party, 
and  not  to  the  causes,  which  remotely  produced  it.  Many  spe- 
cies of  insanity  arise  remotely  from  what  in  a  moral  view  is 
a  criminal  neglect  or  fault  of  the  party,  as  from  religious  melan- 
choly, undue  exposure,  extravagant  pride,  ambition,  &c.  Yet 
such  insanity  has  always  been  deemed  a  suflScient  excuse  for 
any  crime  done  under  its  influence. 
i>.  Davis  and  Basset  for  the  prisoner. 

Verdict^  notguiky. 


United  States  vs.  Edward  Clarke  and  others. 

Under  the  Tuiff  aa  of  23d  of  May  1914^  cb.  ISS,  bombazines,  being  goods  of  wbich 
wool  is  a  component  material,  are  liable  to  pay  a  duty  of  30  per  cent. 

This  was  a  writ  of  error  from  the  District  Court.  The  ori- 
ginal action  was  debt  on  a  bond  for  duties  on  goods  imported  in 
the  Mercury^  Birt  master,  from  Londany  iA  the  common  form. 
The  bond  was  dated  on  the  5th  of  September  1826.  Plea  of 
a  tender  of  $  151.18  on  the  day  of  payment  of  the  duties,  ia 
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fiiH  of  the  duties,  specifying  the  goods,  and  the  duties  payable 
OB  each  kind,  and  among  them  bombazines  of  the  value,  with 
Ibe  charges,  of  £61  >  Os.  lOd.,  on  which  the  duties  amounted  to 
^65.49  ;  that  is  to  say,  20  per  cent  ad  vdlarem  increased  by  the 
addition  of  ten  per  centum  of  said  amount  in  value.  Replica- 
tioo,  that  the  bombazines  were  a  manufacture  of  which  wod 
was  and  is  a  component  part,  and  are  by  law  subject  to  a  duty  of 
33^  per  cent,  with  the  addition  of  ten  per  cent,  d^c.  Do- 
murrer  and  joinder.  Judgment  for  the  defendants,  on  which  the 
writ  of  error  was  brought. 

The  cause  was  argued  by  O.  BlakCf  District  Attorney,  for  the 
United  States^  and  by  F.  Dexter  for  the  defendants. 

Stoby  J.  This  is  a  writ  of  error  from  a  judgment  of  the 
District  Court  of  Massachusetts  District,  in  a  suit  on  the  com- 
mon bond  given  to  secure  the  duties  on  certain  foreign  goods 
imported  in  the  Mercury  from  London.  It  is  unnecessary  to 
consider  the  pleadings,  because  the  parties  have  agreed,  that  the 
cause  shall  be  decided  upon  its  merits ;  and  in  this  view  alone 
has  it  been  argued  at  the  bar. 

The  whole  controversy  turns  upon  the  question,  what  du^  b 
payable  on  bombazines  of  foreign  manufacture  imported  into  the 
United  SteUes  under  the  act,  commonly  called  the  Tariff  act  of 
22d  May  1834,  ch.  136.  That  act  imposes  '^on  all  manufac^ 
tures  of  wool,  or  of  which  wool  shall  be  a  component  part,  ex- 
cept worsted  stuff  goods  and  blankets,  which  shall  pay  25  per 
cental!  vahremj  a  duty  of  30  per  cent,  (id  vcUorem^^^ > ixc 
In  a  subsequent  clause  of  the  same  section,  it  imposes  **  on  all 
manufactures  of  silk,  or  of  which  silk  shall  be  a  component  ma- 
terial, combg  from  beyond  (he  Cktpe  of  Good  Mope,  a  duty  of 
25  per  cent  ad  valorem;  on  all  other  manufactures  of  silk,  or  of 
which  silk  shall  be  A  component  material,  20  per  cent  ad  «a- 
larem/^  Non-enumerated  articles  pay  a  du^  of  15  per  cent  ad 
valorem* 


•  _ 
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suit  of  the  fit  of  iDtoxicationy  and  whUe  it  lasts  ;  and  not,  as  in 
this  oase,  a  renote  coosequence,  superinduced  by  the  antecedent 
exhauatioD  of  the  party,  arising  from  gross  and  habitual  drunk- 
enness. However  criminal  in  a  moral  point  of  view  such  an 
indulgence  is,  and  however  justly  a  party  may  be  responsible  for 
his  acts  arising  from  it  to  Almighty  God,  human  tribunals  are 
generally  restricted  from  punishing  them,  since  they  are  not  the 
acts  of  a  reasonable  being.  Had  the  crime  been  committed 
while  Drew  was  in  a  fit  of  intoxication,  he  would  have  been  liable 
to  be  convicted  of  murder.  As  he  was  not  then  intoxicated, 
but  merety  insane  from  an  abstinence  from  liquor,  he  cannot  be 
pronounced  guihy  of  the  offence.  The  law  looks  to  the  imme- 
diate, and  not  to  the  remote  cause;  to  the  actual  state  of  the  party, 
and  not  to  the  causes,  which  remotely  produced  it.  Many  spe- 
cies of  insanity  arise  remotely  from  what  in  a  moral  view  is 
a  criminal  neglect  or  fault  of  the  party,  as  from  religious  melan- 
choly, undue  exposure,  extravagant  pride,  ambition,  &c.  Yet 
such  insanity  has  always  been  deemed  a  sufficient  excuse  for 
any  crime  done  under  its  influence. 
i>.  Davis  and  Basset  for  the  prisoner. 

Verdictj  not  guiby. 


United  States  vs,  Edward  Clarke  and  others. 

Under  the  Tariff  act  of  23d  of  Miiy  1824.  cb.  136,  bombazines,  being  goods  of  which 
wool  is  a  component  material,  are  liable  to  pay  a  duty  of  30  per  cenu 

JL  HIS  was  a  writ  of  error  from  the  District  Court.  The  ori- 
ginal action  was  debt  on  a  bond  for  duties  on  goods  imported  in 
the  Mercury^  Birt  master,  from  London^  iA  the  common  form. 
The  bond  was  dated  on  the  5th  of  September  1826.  Plea  of 
a  tender  of  $  151.18  on  the  day  of  payment  of  the  dotiea,  in 
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faH  of  the  duties,  specifying  the  goods,  and  the  duties  payable 
OB  each  kind,  and  among  them  bombazines  of  the  value^  with 
the  charges,  of  £61.  Os.  lOd.,  on  which  the  duties  amounted  to 
^65.49 ;  that  is  to  say,  20  per  cent  ad  valorem  increased  by  the 
addition  of  len  per  centum  of  said  amount  in  value.  Replica- 
tion, that  the  bombaunes  were  a  manufacture  of  which  wod 
was  and  is  a  component  part,  and  are  by  law  subject  to  a  duty  of 
33j^  per  cent,  with  the  addition  of  ten  per  cent,  d^c.  Do- 
lourrer  and  joinder.  Judgment  for  the  defendants,  on  which  the 
writ  of  error  was  brought. 

The  cause  was  argued  by  (?.  Bldke^  District  Attorney,  for  the 
United  States^  and  by  F.  Dexter  for  tlie  defendants. 

Story  J.  This  is  a  writ  of  error  from  a  judgment  of  the 
District  Court  of  Massachusetts  District,  in  a  suit  on  the  com- 
mon bond  given  to  secure  the  duties  on  certain  foreign  goods 
imported  in  the  Mercury  from  London*  It  is  unnecessary  to 
consider  the  pleadings,  because  the  parties  have  agreed,  that  the 
cause  shall  be  decided  upon  its  merits ;  and  in  this  view  alone 
has  it  been  argued  at  the  bar. 

The  whole  controversy  turns  upon  the  question,  what  du^  is 
payable  on  bombazines  of  foreign  manufacture  imported  into  the 
United  States  under  the  act,  commonly  called  the  Tariff  act  of 
22d  May  1824,  ch.  136.  That  act  imposes  ^*on  all  manufac- 
tures of  wool,  or  of  which  wool  shall  be  a  component  part,  ex- 
cept worsted  stuff  goods  and  blankets,  which  shall  pay  25  per 
cental!  valorem^  a  duty  of  30  per  cent,  ad  valorem^^*^* 
In  a  subsequent  clause  of  the  same  section,  it  imposes  "  on  all 
manufactures  of  silk,  or  of  which  silk  shall  be  a  component  ma- 
terial, coming  from  beyond  the  Cape  of  Oood  Buype^  a  duty  of 
25  per  cent  ad  valorem  ;  on  all  other  manufactures  of  silk,  or  of 
which  silk  shall  be  A  component  material,  20  per  cent  ad  vor 
hrem.^  Non-enumerated  articles  pay  a  du^  of  15  per  cent  ad 
faiorwn. 
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It  has  been  suggested  at  the  bar,  that  this  fabric  may  fall  under 
the  class  of  non-enumerated  articles.  It  does  not  strike  me,  that 
such  can  be  the  just,  legal  conclusion,  upon  the  facts  admitted  at 
the  argument,  unless  the  act  itself  involves  a  repugnancy. 

Bombazine  is  a  fabric,  (as  was  admitted  at  the  argument,)  com- 
posed of  worsted  and  silk,  that  is,  a  fabric  of  which  wool  is  a 
component  material,  and  silk  is  also  a  component  material.  It  is 
therefore  clearly  comprehended  in  the  above  enumerated  de- 
scription of  goods  paying  an  ad  valorem  duty,  and  the  only 
question,  which  c^n  properly  arise,  is,  to  which  class  does  it,  with 
reference  to  duties,  in  the  contemplation  of  the  legislature,  ap- 
propriately belong. 

The  language  of  the  first  clause  is,  that  "  on  all  manufactures 
of  wool,  or  of  which  wool  is  a  component  material,  except  wor- 
sted stuff  goods,"  &;c.  a  duty  of  30  per  cent  shall  be  paid. 
If  there  had  been  nothing  more  in  the  act,  there  would  be  little 
ground  for  doubt.  Bombazines  are  not  in  the  commercial  sense 
worsted  stuff  goods,  for  that  description  is  understood,  and  indeed 
not  questioned  at  the  bar,  to  apply  only  to  the  lighter  sorts  of  goods 
composed  wholly  of  worsted,  such  as  bombazetts,  plaids,  bind- 
ings, &c.  Such  was  the  contemporaneous  exposition  given  by 
the  Treasury  Department  to  the  language  of  the  act,  and  it  has 
never  to  my  knowledge  been  controverted.  The  exception  in- 
deed is  carved  out  of  the  preceding  description ;  but  it  does  not 
thence  follow,  that  it  is  to  be  construed  as  co-extensive  with,  or 
applicable  to,  all  the  kinds  of  goods,  which  that  description  was 
intended  to  include.  The  terms  "  of  which  wool  is  a  component 
material,"  necessarily  suppose,  that  there  were  other  materials  in 
this  class  of  fabrics  than  wool ;  for  otherwise  the  specification 
would  have  been  wholly  superfluous,  as  the  preceding  words, 
"  all  manufactures  of  wool "  would  comprehend  all,  of  which 
wool  was  the  exclusive  material.  The  e:fception  of  ^'  worsted 
stuff  goods  "  is  therefore  an  exception  out  of  these  latter  words, 
and  in  no  just  sense  a  limitation  upon  the  natural  meaning  of  the 
other  words. 
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Asy  then,  bombazines  are  not  worsted  stuff  goods,  and  as  tbej 
are  goods  of  which  wool  is  a  component  material,  they  are  liable 
to  the  30  per  cent  duty,  unless  it  can  be  shown,  that  in  some 
other  part  of  the  act  there  is  an  implied  exception,  or  a  necessary 
repugnancy,  which  defeats  the  duty.     It  is  said,  that  the  suc- 
ceeding clause  does  create  such  an  exception,  because  it  lays  a 
duty  of  20  per  cent  "  on  all  manufactures  of  silk,  or  of  which  silk 
shalLbe  a  component  material ;"  and  silk  is  a  component  materid 
of  bombazines.     If  the  fact  is  so,  (and  indeed  it  is  undeniable,)  it 
seems  to  me  to  create,  not  a  case  of  exception  out  of  the  preced- 
ing clause,  but  of  repugnancy  to  it.     Different  duties  are  laid  in 
different  parts  of  the  act  on  the  same  fabric ;  and  as  it  would  be 
impossible  to  say,  which  ought  to  prevail,  neither  could  prevail. 
The  act  quoad  hoc  would  be  a  nullity.     The  fabric  could  not 
strictly  be  deemed  a  non-enumerated  article,  which  the  legisla- 
ture designed  should  be  liable  to  pay  a  duty  of  15  per  cent  ad 
valorem  only,  for  it  is  doubly  enumerated  in  the  act ;  but  the  re- 
pugnancy of  the  clauses  would  lead  to  that  as  the  necessary 
judicial  bonclusion. 

If  this  would  be  the  legal  result,  upon  the  argument,  it  certaki- 
ly  deserves  great  consideratbn,  before  it  is  adopted  ;  for  the  leg- 
islature ought  not  to  be  presumed  to  create  such  a  repugnancy, 
unless  the  conclusion  be  inevitable. 

My  opinion  is,  though  it  is  not  given  fridiout  besitatiOD,  that  a 
construction  may  be  adopted,  which  wiH  give  effect  to  each  clause 
without  involving  such  a  necessary  repugnancy.  It  is  this*  The 
first  clause  respects  manufactures,  of  which  wool  is  a  component 
material,  and  was  designed  to  embrace  all  goods,  which  fall  with- 
in the  general  description,  without  any  exception.  If  any  partic- 
ular fabric  had  been  intended  to  be  excepted,  it  would  have  been 
incorporated  into  the  exception  or  proviso  of  that  clause.  This 
being  assumed  as  the  legislative  intention,  every  subsequent  clause 
is  to  be  construed  in  subordination  to  it.  When,  therefore,  the 
next  succeeding  clause  laid  a  different  duty  on  goods,  of  which 
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mlk  is  a  component  material,  there  is  an  implied  exception  of  all 
such  goods  as  were  already  provided  for  in  the  preceding  clause, 
that  is  to  say,  of  all  such  goods  as  embraced  wool  and  silk  as 
component  materials,  leaving  all  other  goods,  of  which  silk  was  a 
component  material,  to  the  full  operation  of  the  duty  of  20  per 
cent.     In  this  way  a  natural  and  rational  exposition  Is  given  to 
both  clauses,  and  no  repugnancy  arises.     And  I  think  this  con- 
struction greatly  fortified   by  considerations   derived  from  the 
other  articles  of  cotton,  flax,  and  hemp,  in  the  second  clause,  in 
respect  to  which  the  same  difficulty  must  arise,  when  they  are  in 
combination  with  wool.     Nor  should  the  observation  be  omitted, 
that  this  was  the  contemporaneous  construction   given  by  the 
Treasury  Department,  and  it  has  hitherto  ^lently  prevailed  with- 
out any  legislative  interference  to  cure  the  supposed  defect  in 
the  act,  or  correct  the  supposed  error  of  judgment  in  the  depart- 
ment.    The  tariff  act  of  1828,  just  passed  by  Congress,  has  been 
referred  to  by  the  counsel  for  the  defendant,  to  show  that  bomba- 
zines are  specially  named  therein.     This  is  true,  but  they  are 
enumerated  as  a  fabric,  of  which  wool  is  a  component  part,  and  as 
an  exception  from  a  class,  which  is  to  pay  a  duty  of  40  per  cent 
ad  valorem.     But  the  same  act  places  a  duty  on  goods,  of  which 
silk  is  a  component  material,  without  excepting  bombazines.     So 
that  this  act  plainly  indicates  a  legislative  opinion,  that  bombazines 
faU  within  the  description  of  goods,  of  which  wool  is  a  component 
material,  and  are  liable  to  pay  duties  as  such,  without  the  slightest 
suspicion,  that  it  was  necessary  to  except  them  from  the  clause 
respecting  silks. 

The  judgment  of  the  Diitrict  Court  must  therefore  be  reversed 
with  costs. 
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Trustees. 

Where  a  party  defendant  is  a  citizen  of  the  United  States,  and  resident  in  a  foreign 
eomitrsr,  not  having  any  inhabitancy  in  any  state  of  the  Union,  the  Cireuit  Courts 
of  the  United  Staiee  have  no  power  to  maintain  jorisdiction  over  him  in  a  suit 
brought  by  an  alien  against  him,  although  he  has  property  within  the  district, 
which  may  be  attached. 

The  judiciary  act  of  1789,  ch.  20,  does  not  contemplate  compnlsive  process  against 
any  person  in  any  district,  unless  be  be  an  inhabiunt  of,  or  found  within,  the  same 
district  at  the  time  of  serving  the  writi 

The  act  of  MataaekMsetts  of  1797,  ch.  50,  prescribing  the  modes  of  servii«  process, 
does  not  apply  to  a  case  where  the  defendant  has  been  an  inhabitant,  but  at  the 
time  of  the  suit  brought  Ins  his  actml  domicil  In  another  state,  or  oonatry. 

Where  an  alien  sues  in  the  Circuit  Court,  the  defendant  most  be  described  as  a  citi- 
zen of  some  particular  state.  Stating  him  to  be  a  citizen  of  the  United  States  is 
not  sufficient 

The  trustees  were  discharged  at  the  last  term ;  and  at  this  term, 
bdng  the  third  term  ance  the  commencement  of  the  suit,  a  mo- 
tion was  made,  that  the  defendant  he  defeiulted  for  his  non-ap- 
pearance, and  judgment  be  given  against  him  for  such  default 
according  to  the  usual  practice  of  the  state  courts  of  •AfoMacftu^ 
seti$. 

The  motion  was  argued  by  J*  B.  Davis  and  J.  T.  Austin,  for 
the  plaintiff,  and  by  W.  jSufiJoan,  as  amicus  curias,  e  eovUra. 

Stobt  J.  This  suit  was  commenced  by  a  writ,  which  is 
known  in  this  state  as  the  trustee  process,  but  is  better  known 
elsewhere,  as  the  process  of  foreign  attachment,  and  was  returna- 
ble to  May  Term  1827,  of  this  Court.  By  the  state  laws  it  is  a 
process  equally  applicable  to  cases,  where  the  suit,  is  against  an 
inhabitant,  and  where  it  is  against  a  non-resident,  whether  he  has 
ever  been  an  inhabitant  or  not.  In  the  writ  the  parties  are  de- 
scribed as  follows :  the  plaintiff  as  "  of  the  city  of  Paris  in  the 
kingdom  of  Frantx,  an  aliens  and  subject  of  his  Most  Christian 
Majes^  the  king  of  France^  in  his  capacity  as  administrator  Ace." 
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and  the  defendant,  as  ^'  now  commorant  of  the  city  of  Paris  in 
the  kingdom  of  FraneCf  of  the  city  of  Boston^  in  the  common- 
wealth of  MassachuseiUj  one  of  the  United  States  of  America^ 
and  a  citizen  of  the  said  United  States  J^ 

The  return  of  the  marshal  on  the  writ  is  as  foUbws  : 
"  Boston,  April  18, 1827.  Pursuant  hereunto  I  have  attached 
all  the  real  estate  of  the  said  James  Swan  lying  and  being  in  the 
district  of  Massachusetts^  especially  a  lot  of  land  in  Boston  in  said 
district,  bounded  &c.,  called  the  Washington  Garden  &c.,  and 
summoned  fVUliam  SuUivanj  Esq.  age^for  the  said  SuKm,  and 
on  the  same  day  I  summoned  the  within  named  SuUivany  Otis, 
and  Howard  [the  supposed  trustees]  to .  appear  and  show  cause 
as  within  commanded,  by  leaving  a  true  and  attested  copy  of  diis 
writ  at  their  last  and  usual  places  of  abode.  The  said  St4Hm 
has  not  been  an  inhabitant  or  resident  within  this  district  for  three 
years  last  past.^^ 

At  the  last  term  die  trustees  summoned  in  the  suit  were  duly 
discharged.  The  defendant  has  never  appeared  as  a  party  to 
the  suit ;  and  it  is  now  contended,  that  the  plaintiff  is  enmled  lo 
consider  him  in  default,  and  to  have  a  judgment  by  default  en^ 
tered  against  him.  That  is  the  point,  which  has  been  argued, 
and  is  now  to  be  decided  l^  the  Court. 

I  will  briefly  advert,  in  the  first  instance,  lo  the  local  laws  reg- 
ulating this  process,  as  they  may  be  important  to  illustrate  the 
conclusion,  to  which  the  Court  has  arrived,  and  also  more  fiilly 
to  explain  the  grounds  of  the  argument  at  the  bar.  The  trustee 
process,  under  which  the  present  suit  is  brought  before  the  Court, 
owes  its  origin  to  the  act  of  28th  of  February  1795  (act  of 
1794,  ch.  65),  which  was  a  substitute  for  the  provincial  act  of 
32  Geo.  2,  ch.  2,  to  enable  creditors  to  receive  their  just  debts 
out  of  the  eflfects  of  dieir  absent  or  absconding  debtors.  It  pro- 
vides, that  "  the  officer  to  whom  the  writ  is  directed  shall  serva 
the  same  by  attaching  die  goods  and  estate  of  the  principal  in  his 
hands  and  possession  of  the  value  requii^,  if  so  oudll  umy  be 
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be  found  in  his  precioct,  hj  reading  the  said  wrk  to  him,  or  by 
lesving  an  attested  cc^y  thereof  at  kk  last  and  utwd  place  of 
abodCf  if  he  had  been  an  inhabitant  or  retiient  witkin  thit  caw^ 
menwealth  est  any  time  tritkin  three  jfean  nesit  before  the  suing 
awt  such  writf  and  by  readbg  the  same  to  eack  of  the  trustees,  or 
by  leaving  an  attested  copy  thereof  at  soefa  trustees'  usual  place  of 
abode;  ^ndineasetheprmeipsihas  wot  beenan inhaHtant or resi^ 
dentas  pfertsaid^  a  service  made  an  the  mtpposed  tntstee  or  tnsstees 
u>  manner  as  aforesaid^  shall  be  deemed  a  sufficient  service,**  be.  If 
fimfaer  provides,  that  incase  all  the  trustees  are  discharged,  ^tfae 
plaintiff  may,  notwithstanding,  proceed  against  the  principal  to  trial, 
judgment,  and  exeootioo^"  A  subsequent  statute  (act  of  1798 
ch«  5)  has  howeever  provided,  that  "  in  all  such  cases,  the  plaintiff 
shall  nol  proceed  in  his  suit  against  the  principal,  unless  there 
shall  have  been  such  sesvice  of  the  original  writ  upon  the  prioci-^ 
pal  as  would  have  authorized  the  Court  to  proceed  to  render  a 
judgment  against  Um,  in  an  action  brought  and  commenced  in 
the  common  and  ordinary  mode  of  jNrocess.'^  But  the  principal 
might  voluntarily  come  into  Court  and  take  upon  himself  the  de- 
fence of  die  suit*  In  the  very  case  before  the  Court  all  the 
trustees  have  been  discharged }  so  that  it  is  necessary  to  ascertain 
what  service  wotild  be  sufficient  to  endtte  the  plaintiff  to  judgment 
in  an  action  by  the  common  and  ordinary  mode  of  process,  which 
is,  by  our  local  laws,  by  a  writ  known  by  the  name  of  a  writ  of 
capias  or  attachment,  and  authoriziog  either  an  arrest  of  the  per- 
soii  of  the  defendant,  or  an  attachment  of  his  goods  or  estate. 
The  act  of  17d»  of  February  1798,  (act  of  1797,  ch.  50,)  pro- 
vides ibr  the  mode  of  service  of  this  process*  Of  course  it  can 
he  used  as  a  capias,  only  when  the  party  is  found  widiin  the 
state.  When  used  as  an  attachment,  the  officer  attaches  the 
goods  or  estate  of  the  defendant  and  a  summons  in  due  form  is  to 
be  defivered  to  him,  or  left  at  "  his  dtoemng-hcusej  or  place  of  last 
and  neual  abode,**  fourteen  days  before  the  return  day ;  and  <<  in 
erne  the  drfmukmt  wasain^  Ume  an  indndntant  or  resident  wUhin 
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this  cammonweidth^  then  such  summons  is  to  be  left  with  his  or  her 
tenant^  ageni^  or  aitorheyi  &£c. ;  otherwise  the  writ  shall  abate. 
There  is  also  provision  made  in  this  act,  that  if  die  defendant  is 
not  an  inhabitant  or  present  in  the  state  at  the  time  of  the  service, 
and  does  not  return  before  the  time  of  trial,  the  Court  may  con- 
tinue the'  same  to  the  next  term  upon  a  suggestion  of  the  fact 
on  the  record.  If  at  such  term  the  defendant  does  not  appear, 
and  be  so  remote,  that  notice  of  t^ie  suit  could  not  probably  be 
conveyed  to  him  during  the  vacancy,  the  Court  may  continue 
the  same  to  the  next  term,  and  no  longer.  After  these  two  coin 
tinuancea,  if  be  does  not  appear,  judgment  by  default  may  be 
entered  up  against  him.  It  is  not  material  to  follow  up  the  pro- 
ceedings consequent  upon  such  judgment.  But  it  may  not  be 
useless  to  add,  that  the  trustee  act  of  1794,  ch.  65,  adopts  regu- 
lations of  a  similar  nature,  in  substance,  to  them. 

Of  their  own  force  these  processes  and  modes  of  service  could 
have  no  validity  in  the  courts  of  the  United  State$*  But  by  the 
act  of  Congress  of  29th  of  September,  1789,  ch.  67,  the  then  ex- 
isting forms  of  writs  and  modes  of  proceu  (by  which  was  meant 
modes  of  proceeding)  in  the  Supreme  Courts  of  the  States,  re- 
spectively, were  adopted  into  the  judicial  proceedings  of  the 
courts  of  the  United  States ;  and  by  a  subsequent  act  (act  of 
1792,  ch.  36,)  the  same  forms  were  perpetuated,  subject  to  the 
authority  in  the  Courts  to  alter  and  add  to  the  same,  in  their  dis- 
cretion, so  as  to  conform  to  the  state  jurisprudence.  After  the 
very  elaborate  expositions  of  this  subject  by  the  Supreme  Court 
in  Wayman  vs.  Southard^  (10  Wheaton  R,  1,)  and  United  States 
Bank  vs.  Hahteady  (LO  Wheaton  A.  51,)  it  is  unnecessary  farther 
to  discuss  the  nature  and  extent,  to  which'  the  state  process  ap- 
plies in  the  Courts  of  the  United  States,  The  state  acts  of  1795, 
ch.  65,  of  1797,  ch.  50,  and  of  1798,  ch.  5,  have  never  been 
adopted  by  any  formal  rule  of  the  Circuit  Court  in  this  district ; 
but  they  have  constantly  been  used  in  it,  both  as  to  process  and 
service,  ever  since  their  first  enactment ;  and  must  now  be  admit- 
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ted  to  be  of  as  high  authority  by  usage,  as  if  auy  promulgation 
by  rule,  however  formal,  had  taken  place.  They  can  have  no 
effect,  where  they  contravene  the  positive  legislatFon  of  Congress ; 
nor  can  they  give  a  jurisdiction  to  this  Court,  which  it  might  not 
independendy  of  them  maintain.  Where  jurisdiction  is  given  by 
any  act  of  Congress,  this  Court  may  use  the  appropriate  state 
process  to  enforce  it.  But  the  state  laws  can  confer  no  authority 
on  this  Court  to  extend  its  jurisdiction  over  persons  or  property, 
whom  it  couid  not  otherwise  reach. 

Let  us,  then,  first  examine  the  existing  legislation  of  Congress ' 
on  this  sutyect.  The  constitution  of  the  United  States  has, 
among  other  thicgs,  extended  the  judicial  power  to  controversies 
between  citizens  of  different  states,  and  between  citizens  of  a 
state  and  foreign  citizens  or  subjects.  The  actual  legislation  of 
Congress  has  ndt  as  yet  been  coextensive  with  this  constitutional 
boundary  of  jurisdicdon.  The  judiciary  act  of  1789,  ch.  20, 
provides,  ^'  that  the  Circuit  Courts  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature  where  the  matter  in  dispute,  exclu^ve  of  costs, 
exceeds  500  dollars,  and  the  United  States  are  plaintiHs,  or  pe- 
titioners ;  or  an  oKen  is  a  party  ;  or  the  suit  is  between  a  citizen 
of  the  state^  where  the  suit  is  brought,  and  a  citizen  of  another 
state.**  As  to  citizens,  therefore,  there  exists  no  jurisdiction,  un- 
less either  the  plaintiff,  or  the  defendant  is  a  citizen  of  the  state, 
where  the  suit  is  brought*  As  to  aliens^  by  which  must  be  un- 
derstood, in  the  language  of  the  constitution,  "  a  foreign,  citizen  or 
subject,**  the  jurisdiction  is  in  all  cases  given,  where  an  alien  is  a 
party.  In  a  subsequent  part  of  the  same  section  is  the  clause, 
which  has  been  so  much  commented  on  at  the  bar.  '*  But  no 
person  shall  be  arrested  in  one  district  for  trial  in  another  in  any 
civil  action  before  any  Circuit  or  District  Court.  And  no  civil  ac- 
tion shall  be  brought  before  either  of  said  courts  against  an  tn- 
habitant  of  the  United  States  by  any  original  process  in  any  other 
district  than  that,  whereof  he  is  an  inhabitant,  or  in  which  he  shall 
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be  found  at  the  time  of  serving  the  writ."  It  is  obsenrable,  thal^ 
the  languag/B  is  confined  to  ortginal  process,  and  does  not  apply 
to  final  process;  or  process  of  executioa. 

If  this  clause  had  noC  been  inserted,  what  would  have  been  the 
legal  operation  of  the  other  clauses  of  the  act  ?  A  prior  section 
had  divided  the  United  States  into  certain  judicial  districts, 
whose  limits  generally  were  coextensive  with  the  territorial  limits 
of  a  single  state*  Within  these  districts  a  Circuit  Court  is  re* 
quired  to  be  held  at  certain  times  and  places  prescribed  by  the  acL 
The  Circuit  Court  of  each  district  sits  within  and  for  the  same, 
and  is  bounded  by  its  local  limits.  In  the  exercise  of  jurisdiction 
within  those  limits,  the  general  principles  of  law  must  be  pre- 
sumed to  apply  to^  them  all.  Whatever  might  be  the  extent  of 
their  jurisdiction  over  the  subject  matter  of  suits,  in  reelect  to 
persons  and  property,  that  jurisdicuon  is  available  only  within 
the  limits  of  the  district.  The  courts  of  a  state,  however  general 
may  be  their  jurisdiction,  are  necessarily  confined  to  the  territo- 
rial limits  of  the  state.  Their  process  cannot  be  executed  be- 
yond those  limits ;  and  any  attempt  to  act  upon  persons  or  things 
beyond  them,  would  be  deemed  an  usurpation  of  foreign  sove- 
reignty, not  justified  or  acknowledged  by  the  law  of  nations. 
Even  the  Court  of  Kings  Bench  in  England^  though  a  court  of 
general  jurisdiction,  never  imagined,  that-  it  could  serve  process 
in  Scodandy  Ireland^  or  the  colonies,  to  compel  an  appearance, 
or  justify  a  judgment  against  persons  residing  therein  at  the  time 
of  the  commencement  of  the  suit.  This  results  from  the  general 
principle,  tiiat  a  court  created  within  and  for  a  particular  territory 
is  bounded  in  the  exercise  of  its  power  by  the  limits  of  such  ter- 
ritory. It  matters  not,  whether  it  be  a  kingdom,  a  state,  a  coun- 
ty, or  a  city,  or  other  local  district.  If  it  be  the  former,  it  is 
necessarily  bounded  and  limited  by  the  sovereignty  of  the  gov- 
ernment itself,  which  cannot  be  extra-territorial ;  if  the  latter, 
then  the  judicial  interpretation  is,  that  the  sovereign  has  chosen 
to  assign  this  special  limit,  short  of  his  general  authority.     It  was 
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^buhtless  coeopetent  for  Coogress  to  have  authorized  origiaal  m$ 
veil  as  final  pnioesSi  to  have  issued  from  the  Circuit  Courts  and 
run  into  every  slate  in  the  uoioa.  But  it  has  conferred  no  svcb 
general  authority.  In  a  single  case  only  has  it  authorized  (1^ 
the  statute  of  3d  of  March  J  797,  ch.  74,  ^  6,}  wnis  of  eseciUicB 
io  run  throughout  the  United  StaUa ;  and  that  is,  upon  jidg- 
oieDts  obtakied  for  the  use  of  the  United  StateM  in  any  of  ibe 
courts  of  the  Uniied  Statei.  By  the  act  of  2d  of  March,  1709^ 
ch.  66  {22  j,  ^  6,  it  has  also  authorized  subpcenas  far  ivitneases  lo 
attend  the  courts  of  the  United  States  to  be  served  in  other  dis- 
tricts within  certain  limited  distances.  And  until  a  very  recent 
statute  (act  of  20  May,  1826,  ch.  123,)  no  authority  exiated  lo 
serve  writs  of  execution,  in  iavour  of  private  persons,  in  any  other 
dlstrid,  than  that  where  the  judgment  was  rendered,  although 
both  districts  were  within  the  territorial  limits  of  the  same  stale. 
This  very  course  of  le^atioo,  during  a  period  of  almost  Sotty 
years,  desoonstrales  the  understanding  of  Congress,  as  well  as  cf 
the  profeseiott,  that  the  process  of  the  Circuit  Court  could  not  be 
served  in  ordinary  cases  out  of  the  limits  of  the  judicial  dtstriot, 
for  which  it  was  established.  My  brother  W€uAingto%ki  his  able 
judgSBeot  in  the  case  expatte  Graham^  (3  Wash.  dr.  BL  456,) 
has  gone  largely  into  the  ooDsideration  of  this  doctrine ;  and  I 
follow  With  undoubting  confidence  the  whole  course  of  his  rea- 
soning. I  owe  it,  perhaps,  as  a  matter  of  justice  io  myself  to 
add,  that  the  process  in  that  case,  from  the  Circuit  Court  of  Rhode 
Jdtmd,  was  issued  at  the  peril  of  the  party,  without  any  deliberate 
examinatioo  of  the  law  on  the  part  of  the  Court,  the  party  being 
anxious  to  take  it,  i^alere  quamlum  valere  pouii*  If,  therefore, 
she  restraining  clause  already  mentioned  were  not  in  the  1 1th 
section  of  the  act  of  1789,  ch.  20, 1  sboidd  be  of  opinion,  for  the 
reasons  so  tbrdbly  given  by  my  brother  WaMngtan,  that  the 
exerdse  of  the  jurisdiction  of  the  Circuit  Courts  by  compulsive 
process,  was  essentially  confined,  by  their  very  organization,  within 
the  limits  of  their  respective  distrieii.    It  would  othenrise  fellow, 
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that  final  process  might  in  all  cases  run  into  every  district  of  the 
union,  since  the  terms  of  the  clause  apply  to  original  process 
only.  Yet  the  professional  opinion  and  practice,  as  well  as  the 
positive  legislation  of  Congress  in  the  cases  abovementioned, 
demonstrate,  that  the  contrary  is  the  true  construction  of  the  act. 

The  jurisdiction  of  the  Circuit  Court  in  this  case,  so  far  as  it 
depends  upon  the  citizenship  and  alienage  of  the  parties,  may  for 
the  present  be  assumed  de  bene  esse  to  be  complete.  But  this 
alone  is  not  sufficient  to  give  the  Court  complete  authority  to  pro- 
ceed to  judgment.  There  must  exist  other  facts  and  circum- 
stances as  a  just  foundation  of  jurisdiction.  Cases  are  familiar 
of  acdons,  which  cannot  be  maintained,  although  the  parties  are 
within  the  reach  of  process,  from  the  nature  and  locality  of  the 
cause  of  action.  Suits,  which  concern  the  realty,  such  as  writs 
of  entry,  dower,  ejectment,  and  trespass,  quare  clausum  Jregity 
cannot  be  maintained  in  the  Circuit  Court,  unless  the  land  lie  with- 
in the  district,  although  the  party  reside  there,  and,  in  a  personal 
view,  the  jurisdiction  is  unexceptionable.  The  reason  is,  that 
the  title  to  real  estate  can  by  the  general  principles  of  law  be 
litigated  only  in  the  state,  where  the  land  lies,  and  where  the  pro- 
cess may  go  to  bind  and  reach  the  land,  and  enforce  the  title  of 
the  party.  If,  therefore,  the  land  be  sought,  or  in  other  respects 
the  suit  be  purely  local,  it  must  be  brought,  where  the  law  of  the 
place  acts  on  it  directly.^  Collateral  suits  for  other  purposes, 
binding  the  conscience,  or  controlling  the  acts  of  the  party  per- 
sonally, may  be  brought  and  decided  elsewhere.^  This  principle 
is  recognized  at  the  common  law ;  but  it  has,  to  a  certain  extent 
at  least,  a  foundation  also  in  universal  jurisprudence. 

I  have  already  intimated,  that  no  sovereignty  can  extend  its ' 
process  beyond  its  territorial  limits,  to  subject  either  persons  or 
property  to  its  judicial  decisions.     Every  exertion  of  authority 
beyond  this  limit  is  a  mere  nullity,  and  incapable  of  binding  such 
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persons  or  property  in  any  other  tribunals.  If  a  state  were  to 
pass  an  act  declaring,  that  upon  personal  notice  of  a  suit  brought 
against  a  foreigner,  resident  in  a  foreign  country,  proceedings 
might  be  had  against  him,  and  a  judgment  obtained  in  tnvt^tim, 
for  aught  I  know,  the  local  tribunals  might  give  a  binding  efficacy, 
to  such  judgments.  But  elsewhere  they  would  be  utterly  void,  as 
an  usurpation  of  general  sovereignty  over  independent  nations  and 
their  subjects.  Lord  Ellenbaraughj  in  Buduman  v.  jRtfcier,  (9 
East  R.  192t)  has  put  the  case  with  great  clearness  and  force. 
^*  Supposing,"  said  he,  **  however,  that  the  act  had  said  in  terms, 
that  though  a  person  sued  in  the  island  [of  Tobago]  had  never 
been  present  within  its  jurisdiction,  yet,  that  it  should  bind  him, 
upon  proof  of  nailing  up  the  summons  at  the  Court  door ;  how 
could  that  be  obligatory  upon  the  subjects  of  other  countries  ? 
Can  the  island  of  Tobago  pass  a  law  to  bind  the  rights  of  the 
whole  world  ?  Would  the  world  submit  to  such  a  jurisdiction  ?  '* 
Nor  would  it  in  such  a  case  vary  the  legal  result,  that  the  party 
had-  actual  notice  of  the  suit ;  for  he  is  not  bound  to  appear  to  it* 
No  sovereign  has  a  just  right  to  issue  such  a  notice,  and  thereby 
to  acquire  a  jurisdiction  to  draw^the  party  from  his  own  proper 
forum  ad  alium  examen.  Where  a  party  is  within  a  territory,  he 
may  justly  be  subjected  to  its  process,  and  bound  personally  by 
the  judgment  pronounced,  on  such  process,  against  him.  Where 
he  b  not  within  such  territory,  and  is  not  personally  subject  to  its 
laws,  if  on  account  of  his  supposed  or  actual  property  being  within 
the  territory,  process  by  the  local  laws  may  by  attachment  go  to 
compel  his  appearance,  and  for  his  default  to  appear,  judgment 
may  be  pronounced  against  him,  such  a  judgment  must,  upon 
general  principles,  be  deemed  only  to  bind  him  to  the  extent  of 
such  property,  and  cannot  have  the  effect  of  a  conclusive  judg- 
ment in  per$onam,  for  the  plain  reason,  that  except  so  far  as  the 
property  is  concerned,  it  is  a  judgment  coram  nonjudice.  If  the 
party  chooses  to  appear  and  take  upon  himself  the  defence  of  the 
suit,  that  might  vary  the  case,  for  he  may  submit  to  the  local  ju- 
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iMictiOD,  ttid  waive  fais  persoDal  itnmunitjr.  Such  appear  ID 
itie  to  be  the  principles  esubfisbed  by  the  belter  opinkms  in  te 
ctseft  cited  at  the  bar,  and  particularif  in  Plulpi  ts«  HoOeer^  he. 
(1  DaU*  R.  261,)  KSUmm  r%.  Waodwarth,  (5  JoKm.  R.  37,) 
SmiA  r.  Bunh,  (8  Johm.  R.  84,)  Fentan  v.  GaHn$e,  (8  Jokm. 
R.  194,)  Pi^wting  TS.  J3«rdr#  EsoeaUan,  (13  /oAnt.  A.  Id2,) 
Bffrdeii  ts.  fVft^  (15  /oXm.  R.  121,)  and  Bimdl  ts.  J3Hg^,  (9 
•XfoM.  A*  462.)  In  the  two  hst  cases,  the  learned  Chief  Joa^ 
tices  of  Aew  York  and  Mauachutettt  reasoned  oat  the  doctrine 
with  great  acateness  and  ability.  The  principles  of  the  common 
law  (which  are  never  to  be  lost  sight  of  in  the  construction  of 
oar  own  statutes)  proceed  yet  farther.  In  general,  it  may  be 
said,  that  they  authorize  no  judgment  against  a  party,  until  after 
his  appearance  in  Court. .  He  may  be  taken  on  a  capias  and 
brought  into  Court,  or  distrained  by  attachment  and  other  pro* 
cess  against  bis  property  to  compel  his  appearance ;  and  for  non* 
appearance  be  outlawed.  But  stiU,  even  though  a  subject,  and 
within  the*  kingdom,  the  judgment  against  him  can  take  place 
only  after  such  appearance.  So  anxious  was  the  common  law  to 
guard  thd  rights  of  private  persons  from  judgments  obtained  witb* 
out  notice,  and  regular  personal  appearance  in  Court. 

The  conclusion,  to  be  deduced  from  the  foregoing  considera- 
tions, which  must  necessarily  have  been  in  the  contemplation  of 
the  framers  of  the  judiciary  act  of  1789,  is,  that  th«  whole  struo* 
ture  of  that  act  proceeded  upon  the  supposition,  that,  independent 
of  some  positive  proyision  to  the  contrary,  no  judgment  could  be 
tendered  in  the  Circuit  Court  against  any  person,  upon  whom 
process  could  not  be  personally  served  within  the  District.  This 
was  the  natural  result  of  the  principles  of  the  common  law  in 
relation  to  jurisdiction  and  process. 

In  this  view  of  the  matter,  the  clause  in  the  1 1th  section  already 
Cited  was  introduced,  as  my  brother  WaMngiM  supposes  it  to 
have  been,  from  abundant  caution,  to  guard  against  every  posai^ 
MGty  of  latent  doubt.    And  it  should  be  ron^mbered  in  diis  ocn- 
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■exkjBy  that  the  prooesB  act  of  1789,  wUeh  alooe  gttm  Eft  to  thai 
flone  process  in  tbe  UniUd  States  coartSy  iimned  no  neceeseij 
put  of  the  sjrstem,  and  was  bioaght  forward  by  an  indepeiideiit 
and  tenporarj  statute. 

Let  OS,  theo,  consider,  what  is  the  trae  interpretatioii  to  be  put 
apoD  this  dause.  It  first  provides,  that  ^  no  person  sbaH  be  ar* 
rested  in  one  district  for  trial  in  another,  in  any  civil  action  befbra 
a  Circoit  or  District  Court.''  So  that  it  is  clear,  that  the  process 
of  a^ia$  is  limited  to  the  local  boundaries  of  tbe  Court,  by  which 
it  IS  issued.  It  next  provides,  that  **  no  civil  suit  shall  be  brought 
before  either  of  said  Courts  agaimt  an  ifAabitant  of  the  Unitei 
States  by  any  original  process  in  any  other  district  than  that, 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ" 

Now  the  argument  is,  that  this  last  provision  applies  only  to 
persons,  who,  at  the  time  of  the  suit  are  inhabkants  of  the  United 
States.  It  is  a  restriction  of  the  general  authority  of  the  Courts 
to  bring  before  than  by  original  process  any  person,  who,  as  a 
citixenor  aUen,  was  amenable  by  the  general  grant  of  jurisdiction 
to  these  courts.  Swan  was  either  an  inhabitant  of  Maeaa^ 
ehusette  at  the  time,  when  the  present  suit  was  brought,  or 
be  was  not.  If  he  was  an  inhabitant,  then  the  suit  is  brought 
in  the  proper  district ;  if  not  an  inhabitant,  then  the  restriction  is 
inapplicable  to  him.  Such  is  the  dilemma,  into  which  the  argu- 
ment supposes  the  adverse  party  to  be  driven,  and  on  which  it 
seeks  to  suspend  him. 

It  appears  to  me,  that  such  is  not  the  true  interpretation  of  the 
words  of  the  clause.  They  admit  of  an  interpreiation,  in  my 
view,  much  more  natural,  and  consonant  with  the  principles  of 
justice.  The  argument  supposes,  that  as  a  general  jurisdiction  is 
given  in  cases,  tohtre  an  allien  is  party ^  if  he  is  not  an  inhabitant  of 
the  United  States^  and  has  not  any  property  within  it,  (for  to  this 
extent  it  must  reach,)  still  he  is  amenable  to  the  jurisdiction  of  any 
dt  Court,  sitting  in  any  state  in  this  Union.     So  that  a  soAh 
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jecC  oi  England^  or  Framct^  or  Russia,  having  a  controverqr  with 
one  of  our  own  citizens,  may  be  summoned  from  the  other  end  of 
the  globe  to  obey  our  process,  and  submit  to  the  judgment  of  our 
courts.  Such  an  intention,  so  repugnant  to.  the  general  rights 
and  sovereignty  of  other  nations,  ought  not  to  be  presumed,  unless 
it  is  established  by  irresbtible  proof.  My  opinion  is,  that  Con- 
gress^ never  had  any  such  intention;  that  it  presupposed,  that 
no  suit  would  lie  against  any  person,  who  was  not  locally  present, 
either  as  an  inhabitant j  or  in  transitu  in  the  United  States;  and 
that  it  designedly  enlarged  the  power  to  proceed  in  cases  of  in- 
habitancy, where  the  party  happened  at  the  time  to  be  absent 
without  any  intentional  change  of  domicil,  as  well  as  allowed  it  in 
any  district,  where  the  party  might,  at  the  time,  be  found.  The 
words  of  the  clause  are,  ^'  against  an  inhabitant  of  the  United 
States"  But  I  lay  no  particular  stress  upon  the  word  "  inhabitant," 
and  deem  it  a  mere  equivalent  description  of  *^  citizen  "  and 
"  alien  "  in  the  general  clause  conferring  jurisdiction  over  parties. 
A  person  might  be  an  inhabitant,  without  being  a  citizen ;  and  a 
citizen  might  not  be  an  inhabitant,  though  he  retained  his  citizen- 
ship. Alienage  or  citizenship  is  one  thing ;  and  inhabitancy,  by 
which  I  understand  local  residence,  animo  manendi,  quite  anoth- 
er. I  read,  then,  the  clause  thus :  *'  No  civil  suit  shall  be 
brought  before  either  of  saM  Courts  against  an  alien  or  a  citizen, 
by  any  original  process,  in  any  other  district  than  that,  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found,  at  the  time  of 
serving  the  writ."  It  cannot  be  presumed,  that  Congress  meant 
to  say,  that  if  an  alien  or  citizen  were  not  an  inhabitant  of,  or 
commorant  in  the  United  States,  a  suit  might  be  maintained 
*  against  him  in  any  district,  and  process  served  abroad  upon  him, 
or  a  judgment  given  against  him  without  any  notice  or  process 
served  upon  him.  If  it  be  said,  that  process  may  be  served  upon 
his  property  within  the  district,  what  is  to  be  done,  when  there  is 
no  such  property  to  be  found,  or  it  is  merely  nominal  ?  If  in  the 
latter  cases  an  exception  is  to  be  implied  upon  general  principles, 


MAY  TERM,  1838.  47 


Picquet  vs,  Swao. 


wby  Dot  lo  the  former  f  The  judiciary  act  of  1789,  ch.  20,  has 
not  provided  for  either  case  in  terms  ;  and  the  right  to  serve  pro- 
cess upon  the  property  of  the  party,  and  thereby  to  bring  him  into 
Court,  when  an  absentee,  so  as  to  bind  that  property,  or  him 
personaOy,  by  die  judgment,  is  not  a  right  growing  out  of  the 
common  law,  but  every  where,  at  least  in  countries  governed  by 
the  common  law,  depends  upon  statute  regulations.  Looking, 
therefore,  to  the  plain  tenorof  thb  act,  and  construing  it  by  the  real 
objects,  which  it  avows,  my  judgment  is,  that  it  contemplates  no 
efiective  exercise  of  jurisdiction  by  the  Circuit  Court,  except  in 
cases  where  the  party  defendant  is  an  inhabitant  of,  or  found 
within,  such  district,  at  the  time  of  serving  the  writ.  If  no  forms 
of  process  or  modes  of  proceeding  had  been  prescribed  by  any 
other  law,  I  do  not  see,  how  the  courts  could  have  exercised  their 
jurisdiction  at  all,  except  by  reference  to  writs,  process,  and  ser- 
vice according  to  the  common  law,  a  construction,  which  seems 
naturally  to  flow  from  the  provisions  of  the  14th  section  of  the 
act. 

The  process  acts  of  1789,  ch.  21,  and  of  1792,  ch.  36,  have 
prescribed  the  forms  of  process,  and  modes  of  service,  to  be  ac- 
cording to  the  state  jurisprudence.  But  they  do  not  appear  to 
me  to  be  mtended  to  enlarge  the  sphere  of  jurisdiction  of  the 
Circuit  Courts.  Whenever  the  persob  is  an  inhabitant  of,  or 
found  within,  the  District,  the  proper  writ  may  issue,  and  the 
process  may  be  served  against  him,  whether  it  be  a  capias,  sum- 
mons, attachment,  or  otherwise,  as  the  local  jurisprudence  author- 
izes. I  cannot  judicially  say,  that  the  general  phraseology  of 
these  process  acts  ought  to  receive  a  more  extensive  interpreta- 
tion,  so  as  to  break  down  or  interfere  with  the  policy  of  the  ju- 
diciary act  of  1789,  ch.  20,  founded,  as  it  seems  to  me  to  be,  in 
principles  of  public  law,  public  convenience,  and  immutable 
justice.  If  the  state  jurisprudence  authorizes  its  own  Courts  to 
take  cognizance  of  suits  against  non-residents,  by  summoning  their 
tenants,  attomies,  or  agents,  or  attaching  their  properQr,  whether 
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k  be  a  farm  or  a  (kbi,  or  a  gloTe,  or  a  chip,  it  is  doC  far  us  1o 
flajTt  tfaat  such  legishdaii  may  aot  be  righlful,  and  biod  the  State 
Gourtk  But  when  the  Circuit  Courts  are  caUed  uspaa  lo  adopt 
dbe  aame  role,  it  ought  to  be  seeo,  that  GoograBs  faavie,  b  aa  uo* 
anbiguoos  wunaacj  laade  it  imperaliTe  upoa  them.  Tlnre  is  oo 
preteooe  Co  aay,  ihat  the  Circuk  Court  in  this  district  has  by  its 
{vaddoe,  or  fay  rule,  sanolbned  sacfa  a  proceediag.  If  such 
■ndes  of  sernea  hare  in  aooh  cases  been  used,  the  matter  has 
fassed  -mtb  sJ2en^,  mitbaut  aay  imowiedge  on  the  part  of  Ae 
Cosrt,  svhidi  impied  a  sanctioa  of  it* 

No  case  has  been  cited,  io  wtiick  die  qoesdoo  has  been 
brought  directly  befiMie  any  Court  of  the  United  Stata  fer  a  de^ 
cisioau  la  HMingsworth  vs.  JUauu^  {2  DalL  R.  396,)  there 
was  a  fereiga  attachment  in  the  Circuit  Court  of  Pentu^vafiia  ; 
but  the  principal  debtor  was  an  inhabitant  of  JQelauwre,  and  not 
^Miod  in  Pennmfio&nia;  and  the  Court  quashed  the  writ  ibr  want 
of  proper  jurisdiction,  in  Pafiard  fs.  Dwight^  (4  Crandi^  421,) 
the  plaintiflfs  were  citizens  of  Massachusetts  and  Connecticut^  and 
the  defendants  were  dtizens  of  Firgmkii  and  aot  found  in  the  dis- 
trict of  Connectkuif  and  were  sued  in  a  foreign  attachment  m  the 
State  Court,  and  the  cause  removed  by  them  tnto  the  Circuit  Court 
for  the  district  of  CownecticuL  The  question  was,  whether  they 
could  be  BO  sued.  The  Supreme  Court  heU,  that  **  by  appearing 
to  the  action,  the  defendants  in  the  Court  below  placed  diemsdTeB 
precisely  in  the  situation,  in  which  they  would  have  stood,  had  pro- 
oess  been  served  upon  theaa,  and  consequently  waived  all  obfee- 
iion  to  non^service  of  process."  This  was  a  strong  case ;  ibr 
though  the  suit  was  between  citiaens  of  cUffeDent  states,  yet  with- 
in  the  terms  of  the  1  I9i  section  of  the  act  of  1789,  it  was  not  a 
suit  between  a  cittzen  of  the  state,  where  the  suit  was  brought,  (for 
the  plaintiffi  were  partly  citizens  of  Casmectieuij  and  pardy  citih 
aeas  of  Maasaehisetts^)  and  a  citizen  of  another  state.  jSAaievs. 
Davis,  (1  Peiisrs'  Ore.  JS.431,)  and  Craig  vs.  Caamtst,  {UM. 
no^t)  turned  on  the  very  words  of  ihe  statute  just  cited.    The 
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suit  in  the  former  case  was  brought  in  Pennsylvania  between 
citizens  of  JVew  York  and  JVew  Jersey  ;  in  the  latter,  one  of  the 
defendants  was  a  citizen  of  Pennsylvania^  and  the  other  ndt ; 
but  the  contract  being  joint  and,  by  the  local  law,  capable  of  being 
pursued  against  one  only,  the  severance  was  deemed  complete  by 
the  return  of  non  est  inventus  of  the  non-resident.  Fisher  vs. 
Consequay  (2  Wash,  Cir.  JR.  382,)  was  a  foreign  attachment 
against  a  non-resident  Chinese  merchant;  but  there  seems  to 
have  been  a  general  appearance  for  him,  and  at  all  events  no 
exception  was  taken  on  this  particular  point.  In  Bissell  vs.  Hor- 
ion,  (3  Day^s  Cases^  281,)  in  tlie  Circuit  Court  in  Cannecticvtj 
the  plaintiffs  were  described  as  partly  citizens  of  Fermonty  and 
partly  citizens  of  Connecticut.  The  defendant  was  described  as 
a  citizen  of  New  Tork^  now  dwelling  in  Hebron  in  Connecticut. 
The  Court  held,  that  they  had  no  jurisdiction,  and  on  motion 
dismissed  the  suit.  Mr.  Justice  Livingston  said,  "  the  plaintiffi 
are  partly  in  Vermont  and  partly  in  Connecticut.  They  are  not, 
therefore,  citizens  of  Vermont  witliin  the  constitution  and  laws  of 
the  United  States.  With  regard  to  the  defendant,  it  is  admitted, 
that  he  now  resides  in  Connecticut,  and  has  resided  here  during 
tlie  time,  in  which  he  has  been  in  possession  of  the  demanded 
premises,  which  clearly  evinces  a  determination  in  him  to  remain 
here  permanently.'*  This  case  may,  from  the  shape  given  to  the 
opinion  of  the  learned  Judge  in  the  report,  be  open  to  some 
critical  observation.  Upon  the  motion  to  dismiss,  the  citizenship 
of  the  defendant  in  New  York,  as  alleged  in  the  writ,  must  have 
been  taken  to  be  true.  The  process  was  duly  served  upon  him 
in  Connecticut.  And  upon  the  authority  of  Pollard  vs.  Dwight, 
(4  Crunch,  421,)  the  jurisdiction  was  maintainable  ;  for  the  citi- 
zenship  of  one  of  the  plaintiffs  in  Connecticut  was  there  thought 
sufficient  to  bring  the  case  within  the  act  of  Congress. 

I  have  not  met  with  any  other  cases,  in  which  the  question  has 
been  judicially  discussed,  except  ex  parte  Graham,  (3  Wash. 
Cir.  H.  456,)  already  referred  to,  where  the  reasoning,  so  far  as 
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it  beard  at  all  on  this  subject,  presents  itself  unfavourably  to  the 
maintenance  of  the  present  suit. 

If,  therefore,  I  were  called  upon  to  decide  this  case  exclusively 
upon  principle,  ray  judgment  would  lead  me  to  adopt  these  con- 
clusions : — ^That   by  the  general  provisions  of  the  laws  of  the 
United  Staies^  the  Circuit  Courts  could  issue  no  process  be- 
yond the  limits  of  their  districts :     That  independent  of  post* 
tive   legislation,  the   process  can  only   be   served    upon    per- 
sons within  the  same  districts  :  That  the  acts  of  Congress,  adopt- 
ing the  state  process,  adopt  the  forms  and  modes  of  service 
only  so  far  as  the  persons  are  rightfully  within  the  reach  of  such 
process,  and  did  not  intend  to  enlarge  the  sphere  of  the  jurisdic- 
tion of  the  Circuit  Courts  :    That  the  right  to  attach  property  to 
compel  the  appearance  of  persons  can  properly  be  used  only  in 
cases,  in  which  such  persons  are  amenable  to  the  process  of  the 
Court  in  personam,  that  is,  where  they  are  inhabitants,  or  found 
within  the  United  States  ;  and  not  where  they  are  aliens  or  citi- 
zens resident  abroad  at  the  commencement  of  the  suit,  and  have 
no  inhabitancy  here. 

There  are  two  reasons,  which  have  great  weight  with  me  in 
support  of  these  positions.  One  is,  that  otherwise  the  judgments 
in  the  Courts  of  the  United  States  would  not,  in  cases  of  non- 
residents, be  binding,  as  general  judgments  in  personam  ;  but  if  at 
all,  only  as  proceedings  in  rem  to  the  extent  of  the  property  at- 
tached, whether  it  be  a  chip,  or  a  bale  of  goods,  upon  the 
principles  of  the  cases  of  Bissel  vs.  Briggs,  (9  Mass,  R.  462,) 
Buchanan  vs.  Rucker,  (9  Ea>st,  1^2,)  and  other  cases  before 
mentioned.  Another  is,  that  the  forms  of  process  in  MassadiM- 
setts,  (which  forms  are  made  applicable  by  the  acts  of  Congress  to 
the  Courts  of  the  United  States,)  both  in  the  common  process 
and  the  trustee  process,  whenever  goods  or  estate  are  attached^ 
require  a  summons  to  be  served  on  the  party.  In  the  trustee 
process,  the  words  are,  "  We  command  you  to  attach  the  goods 
and  estate  of  A.  B.  [the  defendant]  to  the  value  of and 
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summons  the  said  A.  B.  [the  defendant]  if  he  may  be  found  in 
your  precinct  [disirtci]j  to  appear,  &c."  Not  one  word  is  stated 
in  the  writ  itself,  as  to  any  summons,  where  the  party  is  not  found 
within  the  precinct  or  district  of  the  officer.  The  mode  of  ser- 
vice in  such  cases,  and  in  cases  of  non-residence  generally,  is  pre- 
scribed by  other  distinct  acts  or  sections  of  acts.  So,  that  the 
exigency  of  the  writ  looks  only  to  the  fact, of  the  party  being 
found  within  the  district ;  and  unless  the  marshal  is  at  liberty  to 
make  a  service  in  a  case  and  mode  beyond  the  exigency  of  this 
writ,  not  expressly  reached  by  th^  acts  of  Congress,  but  depend- 
ant entirely  upon  state  laws,  made  for  local  purposes,  the  service 
in  cases  of  non-residence  would  be  utterly  void.  The  argument 
for  the  plaintiff  is,  that  as  the  summons  is  authorized  by  law,  it  is 
sufficiently  served  by  the  marshal  in  any  mode,  within  his  dis- 
trict, which  the  local  laws  justify.  Generally  speaking,  that  may 
be  true,  where  the  party  is  within  the  district,  or  an  inhabitant 
bound  to  obey  the  summons  wiihin  the  district,  vOt  ei  modis  pre- 
scribed by  the  law*  The  difficulty  is,  how  to  deal  with  cases, 
where  the  party  is  an  alien,  or  a  citizen  of  another  state,  not  resi- 
dent within  any  of  the  United  Staiei,  Yet  the  state  laws  extend 
to  all  these  cases  equally  with  those,  where  the  party  is  a  non- 
resident pitizen  of  the  state,  where  the  suit  is  brought.  I  know 
no  principle,  upon  which  the  Court  can  say,  that  the  service  as  to 
the  latter  shall  be  good,  and  not  as  to  the  former ;  for  in  each 
case  the  sufficiency  of  the  service  of  the  summons  must  stand 
upon  the  same  provisions  of  the  state  laws.  Unless,  therefore, 
the  Court  can  say,  that  an  alien,  who  has  never  been  within  the 
United  States^  may  be  rightfully  served  with  a  sunmions  or  other 
process  by  any  attachment  oT  his  property,  however  small,  within 
the  district,  and  be  bound  thereby  to  appear  and  submit  to  the 
jurisdiction  of  the  Court,  or  otherwise  have  a  judgment  against 
bim  tn  invitum^  I  do  not  perceive,  how  the  present  case  can,  on 
general  principles,  be  maintained.  If  Congress  had  prescribed 
such  a  rule,  the  Court  would  certainly  be  bound  to  follow  it,  and 
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proceeed  upon  the  law.  The  point  of  difficulty  is,  whether  such 
a  rule  ought  to  be  inferred  from  so  general  a  legislation  as  Con- 
gress has  adopted,  not  necessarily  leading  to  the  conclusion,  that 
such  was  the  intent.  It  would  seem  strange,  that  a  provision 
should  be  so  solicitously  made  for  persons  inhabiting  the  coun- 
try, that  they  should  not  be  held  amenable,  except  in  the  districts, 
where  they  resided ;  and  yet  that  no  protection  should  be  afibrd- 
ed  to  aliens  or  citizens,  who  were  permanently  domiciled  abroad. 

But  supposing  the  preceding  reasoning  less  well  founded  than, 
in  my  judgment,  it  seems  to  be  ;  it  remains  to  consider,  whether, 
under  the  circumstances  of  this  case,  the  service  of  the  process 
was  such,  as  by  the  local  laws,  would  justify  the  judgment  of  de- 
fault now  asked  of  this  Court. 

We  may  lay  out  of  the  case  all  consideration  of  the  service,  so 
far  as  relates  to  the  provisions  of  the  trustee  act  of  1794,  ch.  65, 
because  the  trustees  having  been  discharged,  no  judgment  can, 
by  the  express  provisions  of  the  act  of  1 708,  ch.  5,  be  rendered 
against  the  principal,  unless  the  service  has  been  such,  as  would 
authorize  the  Court  to  proceed  to  render  judgment  against  him  in 
an  action  commenced  by  the  common  and  ordinary  mode  of  pro- 
cess. The  mode  of  service  in  the  common  process  is  provided 
for  by  the  act  of  1797,  ch.  60,  already  cited.  In  cases  of  at- 
tachment, a  summons  is  required  to  be  left  at  the  ^^dwelling- 
house,  or  place  of  last  and  usual  abode ''  of  the  defendant,  and 
"  in  case  the  defendant  was  at  no  time  an  inhabitant  or  resident 
within  this  commonwealth,  then  such  summons  to  be  left  with  his 
or  her  tenant,  agent,  or  attorney.'*  It  appears  to  me,  that  the 
plain  intent  of  the  statute  is  to  apply  the  words  of  the  first  clause 
exclusively  to  cases,  where  the  defendant  was  at  the  lime  of  the 
suit  an  inhabitant  or  resident  of  the  commonwealth,  having  a 
dtveUing'house,  or  place  of  last  and  usual  abode  therein.  Where 
a  defendant  has  no  such  inhabitancy  or  residence,  but  has  left  the 
commonwealth,  and  changed  his  domlcil,  how  can  it  be  said, 
that  he  has  a  dwelling-house  there,  or  a  place  of  last  and  usual 
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tdnnie  ?  These  words  ''  last "  and  **  usual^*^  (not  last  or  usual,) 
refer  to  cases,  where  the  party  has  had  several  residences  within 
the  commonwealth.  To  make  the  service  good,  the  last  resi- 
dence, if  it  be  the  usual  residence  of  the  party,  is  the  proper 
place  at  which  the  summons  is  to  be  left.  If  the  party  has  no 
place  of  usual  abode  in  the  commonwealth  at  the  time,  the  stat- 
ute has  not  made  the  service  at  the  place  of  his  last  abode  suffi* 
cient.  Both  must  concur.  And  there  is  sound  reason  in  this 
provision  ;  for  otherwise  it  might  happen,  that  if  the  party  were 
at  one  time  an  inhabitant,  and  afterwards  should  change  his 
domicil,  and  become  a  citizen  of  another  state,  or  have  his  home 
and  usual  and  constant  place  of  abode  abroad  for  any  length  of 
time  whatsoever,  his  property  might  be  attached  here,  and  with- 
out any  notice  to  him,  or  to  any  agent  or  attorney,  a  judgment 
might  be  obtained  against  him,  binding  the  property  attached  for 
ever.  So  monstrous  and  mischievous  a  provision  could  hardly 
be  deemed  a  just  exercise  of  legislative  power  in  any  civilized 
country.  The  second  clause  applies  wholly  in  terms  to  defend- 
ants, who  have  been  at  no  time  inhabitants  or  residents  within  the 
commonwealth.  Now  the  writ  itself  negatives  the  presumption, 
that  Stoan  is  in  this  predicament.  It  describes  him  as  now  com* 
morant  at  Paris^  but  of  the  city  of  Boston  ;  so*that  his  inhabitan- 
cy or  residence  at  some  time,  in  the  commonwealth,  is  distinctly 
averred.  The  return  of  the  marshal  states,  that  such  inhabitancy 
has  not  been  within  three  years.  So  that  the  case  before  the 
Court  is  of  a  defendant,  who  has  once  been  an  inhabitant,  and 
for  tliree  years  last  past  has  ceased  to  be  an  inhabitant.  No 
mode  of  service  is  provided  for  in  such  a  case  by  the  statute  of 
1797,  ch.  60 ;  and  the  trustees  having  been  discharged,  it  is  not 
provided  for  by  the  act  of  1794,  ch.  65.  It  is  a  casw  omissus. 
In  respect  to  the  service  of  process  in  such  a  new  and  extraordi- 
nary manner,  varying  so  much  from  the  principles  and  practice  of 
the  common  law,  and  in  many  instances  so  little  consonant  to  the 
principles  of  public  law,  or  general  justice,  theUe  can   be  no 
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ground  to- extend  the  statute  provision  by  implication  or  equity. 
The  State  Court  itself  has  not  so  construed  them  ;  and  in  the 
cases  of  Tingley  vs.  Batemauy  (10  Mass.  R.  344,)  Ltawrence 
vs.  Smithy  (5  Mass.  R.  362,)  and  Gardner  vs.  Barker,  (13 
Mass.  R.  36,)  has  been  disposed  rather  to  narrow  down  than 
widen  the  means,  by  which  non-residents  are  to  be  brought  with* 
in  the  sphere  of  our  process.  It  appears  to  me,  therefore,  that 
as  the  service  of  the  summons  on  an  agent  is  not  authorized,  ex- 
cept where  the  defendant  has  at  no  time  been  an  inhabitant  or 
resident,  such  service  is  void ;  and  as  no  summons  was  in  fact 
left  at  any  place  of  abode  of  the  defendant,  either  last  or 
usual,  in  the  Commonwealth,  there  has  been  no  compliance 
with  the  other  branch  of  the  statute.  Either  way,  therefore, 
the  service  is,  according  to  the  local  laws,  defective  and  nugatory. 
There  is  another  defect  in  the  description  of  the  writ,  which 
would  be  fatal,  if  every  other  were  surmounted.  Swan  is  not 
described  to  be  a  citizen  of  Massachusetts^  or  of  any  particular 
state,  but  only  as  "  a  citizen  of  the  United  States.''^  Now,  such 
a  specific  description  is,  according  to  the  known  course  of  decis- 
ions, indispensable  to  give  the  Circuit  Courts  jurisdiction.  Al- 
though tiie  judiciary  act  of  1789  has  given  to  the  Circuit  Courts 
jurisdiction  of  causes,  where  '^  an  alien  is  a  party  ;  "  yet  this  must 
be  construed  and  controlled  by  the  provisions  of  the  constitution 
itself.  The  latter  does  not  extend  the  judicial  power  of  the 
United  States  to  such  an  extent,  but  limits  it  to  controversies  be- 
tween citizens  of  a  state^  and  foreign  citizens  or  subjects. 
Hence  the  uniform  interpretation  of  the  act  of  1 789  has  been, 
that  if  an  alien  is  one  party,  a  citizen  of  some  parucular  state 
piust  be  the  other  party.  The  constitution  does  not  recognize 
such  a  description  of  persons  as  "  citizens  of  the  United  States,^^ 
as  the  objects  of  its  judicial  power.  The  Circuit  Courts  have 
no  jurisdiction  of  suits  between  aliens,  or  between  persons  having 
no  other  description  than  "  citizens  of  the  United  States.'^^  A 
citizen  of  one  of  our  territories  is  a  citizen  of  the  United  States  ; 
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but  he  is  not  by  law  entitled  to  sue,  or  be  sued  in  the  Circuit 
Courts  of  the  United  States.  This  doctrine  was  settled  at  an 
early  period  in  the  Circuit  Courts,  as  appears  from  the  case  of 
Irving  vs.  Frazier^  {Story^s  Plead,  9,)  and  other  cases  cited  in 
the  note  to  Rea  vs.  Hayden,  (3  Mass.  Rep.  24,  25,)  and  has 
been  affirmed  in  the  Supreme  Court  in  Hepburn  vs.  Ellzey^  (2 
Cranchy  445,)  and  Montalet  vs.  Murray,  (4  Cranch^  46.) 

Upon  the  whole,  in  every  view,  which  1  have  been  able  to  take 
of  the  present  case,  it  is  the  duty  of  the  Court  to  stay  further 
proceedings,  upon  the  ground,  that  there  has  been  no  sufficient 
service  of  the  process  to  compel  the  appearance  of  Sioan,  or 
authorize  a  judgment  of  default  against  him. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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RHODE  ISLAND,  JUNE  TERM  1828,  AT  NEWPORT. 


.»»^»»  S  Hon.  JOSEPH  STORY,  Associate  Judge  of  the  Supreme  Court. 
BK70RS  ^  jj^jj  jQn^  PITMAN,  Dittrict  Judge. 


TOMBECKBEE  BaNK  VS,  DuMELL  &&  LtMAN. 

A  biU  drawn  lipon  a  partnership,  but  not  accepted  until  after  a  dissolution  of  the 
partnership  publicly  announced,  binds  only  the  partner,  who  accepts  it,  and  not 
the  other  partners,  who  have  not  consented  thereto. 

Assumpsit  on  a  bill  of  exchange  drawn  on  17th  of  March, 
1827,  in  Alabama,  by  Stoney  Ellis  fy  Co.,  at  sixty  days'  sight,  on 
the  defendants,  for  $  3000,  payable  to  Moses  Sewall  or  order, 
and  by  hira  indorsed  to  the  plaintifls.  The  declaration  averred 
a  presentment  for  acceptance,  and  an  acceptance  and  subsequent 
non-payment.  There  were  other  counts  on  other  similar  bills. 
Plea,  the  general  issue. 

At  the  trial,  the  sole  defence  relied  on  was,  that  the  acceptance 
was  raade  by  Jacob  Dumell  after  the  dissolution  of  the  partner- 
ship between  him  and  his  co-defendant,  John  Lyman,  It  ap- 
peared in  evidence,  that  the  firm  was  dissolved  on  the  Jstof 
January  1827  ;  but  it  was  not  advertised  in  the  newspapers  until 
the  6th  of  April  1827,  when  it  was  published  at  Providence^where 
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the  firm  carried  on  business.     The  acceptances  of  all  the  bills 
were  after  the  dissolution  was  so  advertised. 

Story  J.  Upon  this  statement  of  facts,  which  is  not  contro- 
verted, I  am  of  opinion,-  that  the  plaintifis  are  not  entided  to  ref- 
cover.  No  partner  has  any  authority  after  a  dissolution  of  the 
partnership,  to  bind  his  copartners  by  any  new  contract.  The 
acceptance  of  these  bills  is  altc^ether  a  new  contract.  It  is  true, 
that  if  the  partnership  is  still  ostensibly  carried  on  in  the  name  of 
the  firm,  and  no  public  notice  is  given  of  the  dissolution  of  the 
partnership,  though  it  is  secretly  dissolved,  third  persons,  dealiiq; 
with  the  firm  upon  the  faith  of  the  partnership  and  joint  respon- 
sibility, are  entitled  to  hold  all  the  partners.  But  it  is  otherwise, 
where  the  dissolution  is  made  public.  Here,  before  the  accept- 
ance, the  dissolution  was  publickly  announced.  The  partaem 
had  not  held  out  to  the  payee,  or  the  present  holders,  that  they 
would  accept  the  bill.  Every  non-accepted  bill  is  necessarily 
taken  upon  the  faith  and  credit  of  the  drawer ;  and  no  persoa 
can  bind  the  drawee  by  his  acceptance,  except  a  persoa  having 
an  express  or  implied  authority  for  (hat  purpose.  After  the  dit- 
scdudon  of  the  partnership,  and  a  public  notice  of  it,  there  was 
a  withdrawal  of  all  such  authority ;  and  consequendy  the  accept* 
ance,  as  to  John  lA/man,  is  void.  Upon  principle  then,  the 
action,  being  joint  upon  a  joint  acceptance,  fails  as  to  both. 

Mem.  By  consent  of  the  parties,  the  plaintiff  discontinued 
as  to  JLymanf  amended  his  declaration,  and  took  a  judgment 
against  DumeU  alone. 

WiUiam  A.  Burgess  for  the  plaintiff.  Ridiard  A".  Greene 
for  the  defendant,  Lyman,     llumas  Burgess  for  i>ifmeC. 
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DAvm  Thatcher  va*  Andrew  Winslow. 

An  agent,  to  whom  a  negotiable  note  has  Veen  indorsed  by  his  principal  for  tb» 
benefit  of  the  latter,  and  who  has  no  interest  in  the  note,  cannot  sue  as  indorsee 
vpott  tfbe  »0Ce. 

No  person  can  |uo  as  indorsee,  unless  he  be  the  owner  of  the  note  or  has  some  legal 
or  equitable  interest  therein. 

^SBCicfsiT  on  certain  notes  made  by  LswU  Rauswuaueref 
pajFttUe  to  die  defeodwit  or  his  order,  at  tlie  MerehanU  Bank  In 
Ntwport.  The  declaration  contained  various  counts  against  the 
defendant,  as  indorsee,  in   favour  of  the  plaintiff,   as  indorser* 

Piea,  the  general  issue. 

At  the  trial,  the  defence  turned  principally  upon  the  point  of 
ibrgery  of  the  defendant's  name,  as  indorser,  by  RovtmanieTe. 
Another  point  was  made,  viz.  that  the  plaintiff  was  not  the  owner 
irf  the  notes  in  question,  but  that  \b&Y  belonged  to  the  MerdutnU 
Sank  at  ^etaport,  by  which  bank  they  were  originally  discount 
^l  and  thntlhe  notes,  since  the  denxh  o(  Rousmaniere^  (wfa# 
committed  suicide,)  had  been  delivered  to  the  plaintiff  by  the 
Merchants  Bank  for  the  purpose  of  suing  the  same  in  hb  own 
nattie  in  the  Circuit  Court ;  and  ttiat  plaintiff  had  no  interesi 
whatsoever  therein. 

A  witness,  called  for  the  plainli^  upon  bis  cross  examination^ 
fully  established  the  latter  point. 

SiroRT  J.  If  the  facts  stated  by  the  witness  on  this  last  point 
are  not  denied,  I  think  the  cause  is  at  an  end.  Unless  the 
plaintiff  is  a  real  holder  of  the  note,  and  has  some  interest  in  it,  he 
cannot  maintain  an  action  as  indorsee  against  the  defendant. 
Here  the  proof  is,  that  the  Merchants  Bank  is  the  real  holder, 
and  the  plaintiff  is  merely  an  agent  for  the  bank.  I  take  it  not 
to  be  competent  for  a  mere  agent  to  maintain  an  action  on  a  ne* 
gotiable  Jiote  in  his  hands,  although  it  be  with  the  consent  of  his 
principal.      He  must  be  the  owner  of  the  note^  or  have  some 
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substantial  interest  therein.  Primd  facie  indeed  die  possession  of 
such  a  note  is  evidence  of  the  party's  being  a  holder  for  a  valuable 
consideration,  and  unless  the  jiote  has  been  previously  stolen,  or 
received  by  him  under  suspicious  circumstances,  he  is  not  bound 
to  prove  by  other  evidence,  that  he  is  such  a  bona  fiie  holder. 
But  if  it  is  admitted  or  proved  aliwndey  that  be  is  but  a  mere 
agent,  and  holds  the  note  as  such,  he  is  not  competent  to  reooirer 
a  judgment  upon  it  in  his  otvn  name.^ 

The  plninti^  di$eoKiitiMtd  kk  im^ 


Town  of  Providence  vs.  Mart  Manchester. 

A  Wn  in  equity  wu  brought  agaimt  %fmu  9ok  to  compel  her  to  nuke  aa  ackoowlp 
odpoeM  of  a  deed,  made  by  her  and  her  late  bnsband  in  his  lifetime,  of  her  land, 
on  a  lale  thexeo£  In  her  answer,  she  denied  all  equity ;  and  asserud,  that  the  sale 
was  irichont  her  content,  and  chat  she  received  no  part  ofUie  cpniidenAkm  money. 
It  wai  htld,  that  the  plaintiib  were  not  entitled  to  any  relieC 

This  was  a  bill  in  equity  against  the  defendant,  for  an  injunc- 
tioo  to  a  suit  brought  in  this  Court  to  recover  certain  land  be- 
longing to  her,  of  which  a  deed  had  been  executed  by  herself 
and  her  husband  in  his  lifetime,  on  a  sale  thereof  to  the  plaintifis. 
The  acknowledgment  had  not  been  taken  in  the  form  prescribed 
by  the  act  of  Rhode  bland,  {Digest  of  r98,  p.  2G7,  §  7,)  so 
that  it  was  incompetent  to  bind  her.     There  was  also  a  prayer 

for  general  relief. 

The  answer  denied  all  equity  ;  and  asserted,  that  the  defendant 
had  received  no  part  of  the  purchase  money  ;  that  the  sale  was 
on  her  part  involuntary,  and  under  the  influence  of  her  husband  ; 
that  she  did  not  know  the  contents  of  the  deed  j  that  she  never 

1  See  Ouim  vs.  CarUine,  10  Johns. R.  387.— CWmor* vs.  Pop«,5  J«Mt* 
Jl.491. 
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made  any  cootract  for  the  sale ;  and  ne?er  ioteoded  to  mak^ 
any  aekoowledgiaeDt,  unless  forced  to  it. 

The  cause  was  set  down  for  argument  upon  bill  and  answer. 

The  cause  was  shortly  argued  by  Whipple  and  Searh  for  the 
plabtiffi,  and  by  Crapo  and  Richmond  for  the  defendant. 

Stort  J.  The  answer  deni.es  all  equity.  No  contract  was 
made  for  the  sale  with  the  defendant ;  she  received  no  part  of 
the  puichaae  money ;  and  now  insists,  that  the  acknowledgment, 
such  as  it  is,  was  involuntary  on  her  part,  and  produced  by  the 
influence  of  her  husband.  Under  these  circumstances,  standing 
wholly  uncontradicted,  there  can  be  no  decree  for  an  injunction 
or  any  other  relief.    The  bill  must  therefore  be  dismissed  with 

costs. 

Bill  dismissed  accordingly* 


Nathan  Carr  vs.  Joseph  Hoxie. 

AjdelWery  of  a  deed  is  essential  to  its  validity.    If  it  lie  delivered  as  an  escrow  on 

conditions,  those  conditions  must  be  complied  with  before  it  can  take  effect,  as  a 

deed. 
If  an  initmment  be  signed  and  sealed  by  the  grantor,  but  is  left  with  a  third  persoa, 

without  any  express  or  implied  authority  to  deliver  it  to  the  grantee,  it  is  not 

presently  the  deed  of  the  grantor. 

£1jectm ENT  for  a  tract  of  land  in  West  Greenwich.     Plea,  the 
general  issue. 

At  the  trial,  the  plaintiff  proved  a  title  to  the  premises  by  a 
deed  from  Sim^n  Reynolds  to  him,  dated  the  18ih  of  July,  1826, 
the  execution  of  which  was  established.  The  defendant  then 
setup  a  tide  to  the  premises  under  a  prior  deed  from  the  same 
grantor,  dated  the  26ih  of  May,  1826.  The  execution  of  this 
deed  being  disputed^  a  witness,  Jonathan  Nkhcis^  was  called  by 
the  defendant.     He  testified,  in  substance,  that  he  was  called 
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upon  by  the  parties  to  write  the  deed  : — ^that  he  saw  the  grantor, 
Reynolds^  sign  and  seal  the  same ;  and  that  Hoxie  at  the  same 
time  executed  a  deed  of  mortgage  of  the  same  lands  to  the 
grantor.  The  witness  drew  both  deeds.  The  parties  then  had 
some  conversation  about  the  deeds,  and  about  the  fulGlment  of 
certain  conditions  before  they  should  be  passed.  They  6naUy 
concluded  to  leave  them  both  with  him.  But  they  did  not  au- 
thorise him  to  deliver  either  of  them  to  the  other  upon  the  fed- 
filment  of  any  conditions,*  nor  did  they  deliver  them  to  him  for 
that  purpose.  Nor  did  he  consider  that  he  had  any  authority 
over  the  deeds.  He  made  a  memorandum  at  the  time  of  the 
conversation  between  the  parties,  and  afterwards  gave  a  copy  of 
it  to  Hoxie  at  his  request.  He  supposed,  that  when  the  parties 
had  adjusted  all  the  conditions,  and  they  were  complied  with, 
they  would  call  on  him  together  for  the  deeds ;  but  that  he  had 
otherwise  no  authority  to  deliver  them.  There  was  no  delivery 
of  them  in  his  presence.  This  was  the  whole  case  for  the  de- 
fendant. 

Stort  J.  Upon  this  evidence,  I  do  not  see,  how  the  defence 
can'  be  maintained.  Here,  there  was  no  delivery  of  either  in- 
strument to  JNtchoUj  as  the  deed  of  the  party,  or  as  an  escrow, 
to  take  eSkci  upon  the  fulfilment  of  the  conditions  or  agreements 
stated.  Even  supposing  those  conditions  or  agreements  to  be 
fulfilled,  still  the  land  will  not  pass,  unless  tliere  has  been  an  ef- 
fectnal  delivery  of  the  deeds  with  the  assent  of  the  parties  re- 
spectively.^ The  plainUiF  is  therefore  entitled  to  recover  upoa 
the  coDsnmmated  title  to  him,  subsequently  made. 

Verdict  accordingly. 

TVliagha^  for  the  plaintiff;  Bridgham  and  Whipple  for  the 
defendant. 

1  See  Degory  and  Roe^s  case^  I  Leon.  R.  152.— 5.  C.  MoorCj  300.^ 
Whetihmrif&  vs.  WJudwrigjht,  2  Mast.  R.  447,  459.— JoAtMon  vs.  Baker^ 
A  JEtam.  if  AUL  440.— Perictfw,  §  137,  138,  142,  143,  144.— Btufte/Z  vs. 
Pamwre^  6  Mod.  R.  217,  218. 
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United  States  vs.  William  Hunter. 

and  Cross  Bill 

Frederick  Crary  vs.  William  Hunter. 

A  ctaini  of  a  p6rsoa  to  compensation  tat  wrongi  done  under  SpmiA  authority,  and 
provided  for  by  the  Treaty  of  28d  of  Febraaq^  1819,  with  S^n,  pamed  to  hie 
general  assignee  upon  his  insolvency. 

A  surety  on  a  custom-house  bond,  who  has  paid  it,  has  the  sanw  priority,  as  the  CM* 
Ud  StaUSt  against  the  estate  of  his  priaclpal  in  the  hands  of  his  ass^gaee. 

If  such  surety  become  insolvent,  and  the  same  person  is  assignee  of  both  estates, 
the  funds  of  the  principal  to  the  extent  of  the  debt  due  such  surety,  as  a  priority 
creditor,  is,  by  operation  of  law,  deemed  assets  pf  the  surety ;  aad  if  the  latter  it 
also  indebted  to  the  United  States  for  other  debts,  the  United  States  may,  by  a  bill 
In  equity  against  the  assignee,  ensure  its  priority  out  of  such  fund  or  assets. 

If  under  the  act  of  Mth  May,  1824,  ch»  140,  f  t,  the  secretary  of  the  treasuiy  onii 
to  retain  the  amount  of  debts  due  to  the  United  States  from  a  person  entitled,  by 
an  uwtLtd  under  the  Sjpanish  treaty,  to  money  provided  for  payment  of  such  award, 
it  does  not  prejudice  the  right  of  tlie  Umitcd  Statu  to  proceed  for  payment  of  soolk 
debts  against  the  general  assignee,  m'ho  lias  received  the  money  from  the  treasury. 

JLHESE  were  bills  in  equity,  which  were  set  down  for  a  hear- 
ing upon  the  bills,  answers,  and  exhibits.  The  defendant,  JHun- 
ter,  as  assignee  under  the  insolvent  act  of  Rhode  Island^  of  w2r- 
chibald  and  Frederick  Crary,  had  recovered,  under  the  f  Ith  arti- 
cle of  the  treaty  with  Spain  in  1819,  by  the  award  of  the  com- 
missioners, for  a  claim  of  Archibald  and  Frederick  Crary,  the 
sum  of  ^8158  and  81  cents,  which  sum  had  since  been  receiv- 
ed by  him  from  the  treasury  of  the  United  States.  The  object 
of  the  bill  brought  by  the  United  States  was  to  obtain  payment 
of  certain  debts  due  to  tliem  from  one  Jacob  Smith,  upon  which 
they  had  recovered  judgments,  and  for  which  this  fund  was  al- 
leged to  be  liable.  The  object  of  the  cross  bill  of  Frederick 
Crary  was,  to  have  the  same  money  paid  to  him,  as  surviving 
partner  of  A.  fy  F.  Crary,  upon  the  ground,  that  the  claim,  for 
which  the  money  was  awarded,  never  passed  by  their  assignment, 
and  that  the  money  awarded  belonged  therefore  to  him. 

Both  causes  came  on  to  be  heard  togetlier ;  and  the  material 
facts  and  circumstances  were  as  follows : — A.  fy  F.  Crary  were 
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merchants  fn  Rhode  hlandj  and  became  insolvent  in  1 809|  and 
in  June  of  the  same  year,  were  discharged  under  the  insolvent 
act  of  that  state ;  and  upon  that  occasion  they  made  an  assign- 
ment of  all  their  estate  and  effects  to  the  defendant,  Hunter^ 
and  one  John  Mterj  since  deceased,  who  were  appointed  as- 
signees.   In  Ifebruary   1808,  a  judgmebt  was  recovered  against 
Jojcob  Smith  by  the   United  States  upon  a  custom-house  bond, 
executed    by  him  as  surety  of  the    Crarysj  for  the  sum  of 
$  2064  fid^  and  interest  and  costs,  which  was  paid  by  iSmt^A. 
In  August  of  the  same  year,  another  judgment  was  recovered 
i^flinst  bim  and  one  Doekrag^  for  f  347,50,  and  interest  and  eoets, 
upon  another  custom-house  bond,  executed  by  them  as  sureties 
of  the  Crarjfs^  one  half  of  which  judgment  was  paid  by  Smith 
and  one  half  by  Dockray.     Soon  afterwards  Smith  became  in- 
flolvent,  and  in  February  1810  he  obtained  the  benefit  of  the 
insolvent  act  of,  Rhode  Mand,  and  subsequently  made  a  Kin 
assignment  of  all  his  estate  and  eflfects  to  the  defendant,  Hunttr^ 
and  one  WiUiam  lAtdefield^  since  deceased,  who  were  appointed 
his  assignees*    This  assignment  bears  date  on  the  3d  of  Septem-- 
ber  1811.     The  inventory  annexed  to  it  contains,  as  part  of 
the   property  assigned,  ^'  one  custom  bond  paid  of  Archibald 
Crary  and  son,  (that  is,  Jl.  Sf  F.  Crary,)  for  $2125."     Smith 
and  one   William  M^Qee  were  also  sureties  for  one  William 
Peek,  the  marshal    of  Rhode  Llandj  and  supervisor  of  the  in- 
ternal taxes  d^c.  in  that  state,  on  his  official  bond  to  the  United 
States^  on  which  the  United  States  obtained  judgment  in  August 
1811  for  the  sum  of  $  13580,59  against  Peck  and  Smith.     An 
execution  issued  on  that  judgment  on  the  1 6th  of  September 
1811,  returnable  to  the  next  term  of  the  District  Court  of  the 
United  States  for  Rhode  Island  district,  on  which  Smith  was 
committed  to  gaol  on  the  17th  of  September  1811.     On  the 
same  day  Smith  (he  having  previously  applied  to  the  then  see-^ 
retary  of  the  treasury  for  that  purpose,  by  a  petition  stadng  the 
facts,)  was,  by  order  of  the  secretary  of  the  treasury,  in  virtue  of 
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tbe  aotbority  of  the  act  of  6th  of  June  1798,  cb.  66,-  diflchatged 
from  imprisoffHient ;  and  on  that  occasion  he  executed  to  the 
-United  StaU$  an  assignment  of  all  his  estate  and  efiects,  an4 
aaoexed  thereto  a  copy  of  the  same  schedule  of  his  estate, 
•which  was  delivered  with  his  assignment  under  the  itisolv^t  act, 
tbe  latter  assignment  being  ttien  fully  known  lo  the  officers  of  the 
governfflent*  That  schedule  referred  to  the  debt  of  tlie  fJpaz^ 
as  .above... stated.. ^.40»rward9  the  ,:HniiedtSHitBf^:  iHp^seaed 
WUlioM'Peck  (the ''principal)  on  the  sanxf  judgment ;  tooa 
which  imprisonment  he  was  dischai^ed  by.  an  act  of  Congress, 
passed  on  the  24th  of  June  1812,  ch.  104 ;  and  he  then  execut- 
ed an  assignment  of  all  his  estate  and  effects,  in  conformity  with 
the  requirements  of  that  act. 

The.  btii  of  the.  United  StiUea^^ker  charging  the  material  facts, 
•psayed  sadsftctionr  of  their  debt  and  judgment  against  SmiA^ 
oyi  of  tbe  proceeds  now  in  the  hands  of  Hunter^  upon  die 
ground  of  the  priority  of  the  United  States  to  payment  out  of  the 
assets  of  Smith  in  his  hands,  and  his  {Smithes)  priority  of  pay- 
ment out  of  the  funds  of  the  Crarys  received  by  Hunter^  which 
attached  thereto  by  operation  of  law. 

The  cause  was  argued  upon  these  facts  by  Hunter  for  himself, 
and  by  Greene  (District  Attorney)  for  tlie  United  States. 

Story  J.  -Some  of  the  questions  intended  to  be  discussed  in 
this  case  have  been  already  setded  by  the  recent  decisions  of  the 
Supreme  Court.  In  the  first  place  the  point,  upon  which  the 
cross  bill  is  founded,  b,  whether  this  claim  of  the  Crarys  was  as- 
signable, and  if  assignable  in  its  own  nature,  whether  it  passed  un- 
der the  assignment,  by  force  of  the  insolvent  act,  to  the  assignees. 
Upon  that  I  need  say  lio  mor^,  than  that  Comegys  vs.  Vasse^ 
(1  Peters*  Sup.  CPt.  R.  143,)  has  completely  settled  the  doctrine 
in  the  affirmative.  1  have  not  the  least  difficult,  therefore,  in 
ffsying,  that  the  cross  bill  of  Frederidc  Crary  must  be  dismissed. 


JUNE  TERM,  1898.  65 


United  ScatM  «t  Hanter. 


Then  as  to  another  point,  viz.  that  the  discharge  of  Peck  from 
imprisonment,  by  the  secretary  of  the  treasury,  under  the  act  of 
Congress  of  the  24th  of  June  1812,  ch.  104,  was  a  discharge  of 
his  sureties  from  the  judgment  obtained  against  them.  The  act 
of  Congress,  after  authorizing  the  discharge  of  Peek  from  impris- 
OBment  upon  his  executing  an  assignment  of  his  estate  under  the 
direction  of  the  secretary  of  the  treasury,  provides,  **  that  any  es- 
tate, real  or  personal,  which  the  said  fViUiam  Peck  may  here- 
after acquire,  shall  be  Jiable  lo  be  taken  in  the  same  manner,  as 
if  he  had  not  been  imprisoned  and  discharged."  The  sole  ob- 
ject of  the  act  was  a  discbarge  of  the  party  from  imprisonment, 
and  not  a  discharge  of  the  judgment  Itself,  upon  which  he  was 
committed  in  execution.  The  debt  was  to  remain  in  full 
'force  as  to  all  intents  and  purposes,  except  imprisonment  of  the 
party.  The  case,  therefore,  falls  within  the  authority  of  United 
States  vs.  Sianbury,  (1  Peters'  Stip.  (?t.  R.  573;)  and  the 
judgment  was  not  discharged  in  favour  of  Peck,  and  consequent- 
ly not  discharged  in  favour  of  his  sureties. 

Then  upon  the  geueral  merits,  what  are  the  objections  to  a  re- 
covery on  the  part  of  the  United  States  9  The  money  received 
by  Hunter^  as  assignee  of  the  Crarys  under  the  award,  was  re- 
ceived for,  and  was  distributable  among,  their  creditors  according 
to  the  priority,  as  established  by  law.  Smith  had  paid  a  custom- 
house bond,  as  surety  for  the  Crarys^  to  the  amount  of  $  2125,  in 
May  1808,  and  to  this  amount  he  was  entided  to  the  same  prior- 
ity, which  the  United  States  would  have  possessed,  if  the  bond 
bad  remained  unpaid.  That  is  the  express  provision  of  the  65th 
section  of  the  revenue  collection  act  of  1799,  ch.  128.  Hunter 
being  also  the  assignee  of  Smithj  must,  by  operation  of  law,  be 
deemed  to  hold  so  much  of  the  fund,  as  this  priority  of  Smith 
attached  to,  as  part  of  Smith's  estate.  In  this  view,  the  priority 
of  the  United  States  upon  their  judgment  and  debt  against 
Smith  re-attached  to  the  same  fund,  as  part  of  Smith's  estate  in 
the  hands  of  his  assignee,  which  was  distributable  among  his 
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creditors,  iadependeDtly  of  the  spiecial  assignment  made  by 
Smithf  when  be  was  discharged  from  his  imprisonment.  There 
is  no  pretence  to  say,  that  this  dischai^e  operated  any  sat'isfactioD 
of  that  judgment. 

Then  it  is  suggested,  that  by  the  act  of  24tb  of  May  1824, 
ch.  140,  ^  2,  creating  five  millions  of  stock,  and  appropriating  tfa^ 
proceeds  of  it  to  the  payment  of  the  claimants,  to  whom  money 
was  awarded  under  the  treaty  with  Spain^  the  United  States  re- 
served and  secured  to  themselves  the  right  or  power  to  withhold 
the  allotted  compensation  from  their  debtors,  unless  the  amount 
due  to  the  United  States  was  first  deducted  or  paid ;  and  that 
full  payment  was  made  to  Hunter^  the  assignee,  without  claiming 
or  making  any  such  deduction.  This  certainly  does  not  vary 
the  legal  rights  of  the  United  States^  for  the  fund  received  is* 
still  to  be  distributed  according  to  law  among  the  creditors ;  and 
here  the  United  States  are  creditors,  and  have  a  right  of  priority  of 
payment.  The  mere  omission  to  withhold  payment  was  no  legal 
waiver  of  right  of  priority ;  still  less  an  extinguishment  of  the 
debt 

The  clause  alluded  to  is  as  Mows : — ^'  Provided  also,  that  in  all 
cases,  where  the  person  or  persons,  in  whose  name,  or  for  whose 
benefit  and  interest,  the  aforesaid  awards  shall  be  made,  shall  be  in 
debt  and  in  arrears  to  the  United  States,  the  secretary  of  the  trea- 
sury shall  retain  the  same  out  of  the  amount  of  the  aforesaid  awards 
in  the  first  instance,  and  a  warrant  or  certificate,  as  the  case  may 
be,  shall  issue  only  for  the  balance."  The  omission  of  the  secreta- 
ry to  do  his  proper  duty  under  this  act,  if  there  was  any,  which,  as 
Smithy  and  not  the  Crarys,  was  the  debtor,  may  be  doubted,  pro- 
ceeded from  mere  mistake,  and  from  want  of  a  due  knowledge  of 
all  the  facts,  and  cannot  prejudice  the  general  rights  of  the  United 
Statesj  derived  from  other  laws,  or  extinguish  the  debt  due  to 
them.  The  fund  so  received  by  the  assignee.  Hunter^  must  still 
be  distributed  according  to  law  among  the  creditors*  And  we 
have  already  seen,  that  through  Smith's  priority  on  the  estate  of 
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the  Crarys  the  priority  of  the  United  States  attaches  to  that  part 
of  the  fund  belonging  to  Smith  in  Hunter^ $  hinds,  and  must  be 
distributed  accordingly. 

The  United  States  are  therefore  entitled  to  a  decree  for  an 
account ;  and  a  reference  must  be  made  to  a  master  to  ascertain 
and  report  accordingly. 


Mary  Manchestkr  vs.  John  B.  Hough  and  others. 

*^ 

By  the  ititute  of  Rhode  ItUmd  respecting  convejinces  of  reil  estate,  no  deed  of  the 
wilb*s  ettate  by  the  hutband  aod  wife,  coaveyi  any  title  but  that  of  the  hinband, 
unlets  the  same  deed  be  duly  acknowledged  by  the  wife,  before  a  magistrate,  in 
tberaanner  preecribed  by  the  statute. 

By  the  custoaary  aod  Micient  law  of  Hkode  JsUandt  a  ieme  coren  may  p«M  her 
estate  by  a  deed,  in  which  her  husband  is  joined,  which  is  duly  executed  and  ac- 
knowledged. 

£j£CTMBNT  for  certain  lands  in  Protidtnee,  Plea,  the  general 
issue.  The  town  of  Providence^  under  whom  the  defendants 
claimed,  took  upon  themselves  the  defence. 

The  facts,  as  they  appeared  at  the  trial,  were  as  follows : — On 
the  30th  of  September  1797,  Isaac  Manchester  (since  de- 
ceased) and  Mary  Manchester,  bis  wife,  (the  present  plaintiff,) 
were  seised  in  fee  simple,  in  her  riglit,  of  the  demanded  premises. 
Oa  the  same  day,  they  conveyed,  by  their  deed  of  that  date,  to 
Sasnmel  ^fightingaki  the  treasurer  of  the  town  of  Providence^  for 
the  use  of  the  town,  one  portion  of  the  lands  in  controversy,  to 
hdd  to  him  and  his  successors  in  the  gffice  forever*  This  deed 
was,  on  the  same  day,  acknowledged  by  the  grantors  to  be  their 
vohiQtary  deed,  before  G.  T.,  a  justice  of  peace  of  the  same 
town.  On  the  4th  of  May  1799,  the  said  Isaac  and  Mary 
made  a  conveyance  by  deed  of  that  date,  of  the  residue  of  the 
demanded  premises  to  the  same  treasurer,  in  like  manner  for  the 
use  of  the  town  of  Providence  ;  which  deed  was  acknowledged 
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in  the  same  manner.  At  the  time  of  executing  the  first  deed, 
there  was  no  statute  in  Rhode  Hand  authorizing  a  feme  covert  to 
convey  her  lands  by  deed,  joining  her  husband  therein. 

The  question  was,  whether  the  deed  of  1797  operated  as  a 
legal  conveyance  of  the  wife's  estate.  Ilie  acknowledgment  of 
the  deed  of  1799  was  admitted  not  to  be  according  to  the  pro- 
visions of  the  statute  of  Rhode  bland  of  1798  on  this  subject. 

The  cause  was  argued  by  Richmond  and  Crapo  for  the 
plaintiff,  and  by  Bridgham  and  Searle  for  the  defendaiffis. 

Stort  J.  This  case  depends  upon  the  validity  of  the  convey- 
ances made  of  the  wife's  estate  by  herself  and  her  late  husband, 
by  the  deeds  of  1797  and  1799.  It  is  admitted,  that  the  latter 
deed  cannot  bind  the  wife  according  to  the  statute  of  Rhode 
Island  of  1798,  ^  7,  {Digest  of  1798^  p.  267,)  because  she  has 
not  been  examined  privily  and  apart  from  her  husband,  and 
made  an  acknowledgment,  that  the  deed  was  her  voluntary  act, 
and  that  she  did  not  wish  to  retract  the  same,  before  the  magis- 
trate taking  the  acknowledgment.  Without  a  compliance  with 
these  requisites,  the  statute  declares,  that  the  deed  shall  not  ope- 
rate to  convey  any  greater  estate  in  the  premises,  than  what  be- 
longs to  the  husband. 

The  validity  of  the  other  conveyance  in  1797  turns  upon  the 
question,  whether,  by  the  common  or  customary  law  of /iAoile 
Llandj  a  feme  covert  can  convey  her  real  estate  by  deed,  her 
husband  joining  in  the  deed.  It  is  not  denied,  that  this  was  in 
Rhode  Island  the  usual  mode  of  conveying  her  estate  antece- 
dently to  the  statute  of  1798 ;  and  that  it  had  prevailed  without 
objection  and  without  question  for  a  great  length  of  time ;  and 
that  this  is  the  first  time,  in  which  it  has  been  judicially  brought 
into  controversy.  Conveyances  by  fine  or  common  recovery  of 
the  estates  of  femes  covert  may  have  sometimes  been  resorted  to 
by  very  cautious  persons ;  but  the  general  practice  in  Rhode 
Island  has  been,  as  I  have  stated.     Many  titles  have  passed,  and 
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many  tides  are  now  held  exclusively  under  such  conveyances. 
And  to  shake  their  validity  would  at  this  period  be  productive  of 
incalculable  mischiefs.     If  there  ever  vras  a  case,  in  which  the 
doctrine  might  be  fairly  applied,  that  communii  error  facU  jvsj 
the  present  is  that  case.     In  truth,  from  an  early  period  in  the 
history  of  JVew  England^  the  right  of  a  feme  covert  to  convey 
her  real  estate  by  deed  with  the  assent  of  her  husband  was  re- 
cc^nized,  and  has  been  constantly  enforced  by  courts  of  law. 
It  now  constitutes  a  part  of  the  common  law  of  Mew  England.^ 
It  probably  originated  in  the  necessicies  of  the  country  at  an  early 
period  of  its  settlement,  when  fines  and  recoveries  were  little 
known ;  or  if  known.  Courts  were  rarely  held,  and  understood 
litde  of  the  proper  mode  of  proceeding.     The  same  necessity  has 
produced  a  similar  result  in  other  parts  of  the  Union.*    The  act 
of  1798   can  be  justly  considered  in  no  other  %ht,  than  as  a 
l^islative  sanction  and  recognition  of  the  right  and  the  practice. 
Idy  opinion  accordingly  is,  that  the  deed  of  1797  is  sufficient  to 
pass  the  estate  of  the  feme  covert  to  the  premises  described 
therein. 

Verdict  accordingly. 


1  Su  FawUr  vs.  Sheartr,  7  Mass.  R.  lA,— Dudley  vs.  Sumner^  5  Mass. 
B.  4S^—Cokard  vs.  Swan^  7  Mass.  R.  391. 

>  Ses  Lessee  of  Uayd  vs.  Taylor^  1  DaU.  R.  17.— Davy  vs.  TVimer, 
llkitt.ll. 
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Benjamin  W.  Case  vt.  Joshua  Clabke. 

To  conttitate  a  penoa  a  citizeo  of  a  state,  to  as  to  sue  in  the  coaits  of  the  United 
Sbdes,  be  mtnt  have  a  domicil  in  such  state. 

If  he  leiDDvet  iato  a  state  mwmo  wpmiNJi,  that  is  siiflicient,  whatever  nay  be  hSe 
motive  for  remoyal.  But  a  mere  temporary  change  of  place,  without  any  inten- 
tioB  of  permanent  lesidenoe,  constitutes  no  change  of  domidl. 

Case  for  defamntioD.  The  writ  averred  the  plabtiff  to  be  a 
citiaen  of  MaitacktutttSt  and  the  defendant  to  be  a  citraen  of 
Rhode  Lland.  Plea  to  the  jurisdicdoni  that  the  plaintiff  is  a 
cttisen  of  Rhode  Liand,  and  not  a  citisen  of  ManackiuttUj  as 
alleged  in  the  writ,  and  issue  thereon. 

At  the  trial  it  appeared,  that  the  writ  was  dated  on  the  29th  of 
September  1827,  and  was  served  on  the  SOtb  of  the  same  month* 
The  plaintiff  was  a  physician,  readent  in  Ntfwport^  Rhode  Lland^ 
having  his  home  there,  and  practising  bis  profession.  About  the 
S8th  of  September  1827,  he  went  with  his  wife  to  Troy^  Massa- 
€hu8ettSj  and  took  lodgings  in  a  house  there  at  board,  avowedly 
for  a  few  days  only,  and  said,  that  his  stay  was  uncertain.  He 
remained  there  only  two  days,  and  then  returned  to  Newport 
with  his  wife,  saying,  that  he  must  visit  his  patients  in  Rhode  bh 
and*     This  was  the  whole  evidence  of  citizenship. 

Stort  J.  It  appears  to  me  very  clear,  that  there  is  no  suf- 
ficient proof,  that  the  plaintiff  is  a  citizen  of  Moisachuseits. 
To  effect  that  purpose  it  should  be  established,  that  there  was  a 
bond  fide  change  of  domicil.  I  do  not  say,  diat  we  can  inquire 
into  the  motives  for  the  change,  or  the  reasons,  which  influence 
a  man  to  remove  from  one  state  to  another.  Be  these  motives 
or  reasons  what  they  may,  there  must  still  be  a  honA  fide  inten- 
tion  of  removal,  and  a  real  change  of  domicil.  If  a  person, 
wishing  to  commence  suits  in  the  Courts  of  the  United  States^ 
instead  of  the  State  Courts,  chooses  to  remove  into  another  state, 
and  executes  such  intention  bona  fide,  he  may  thereby  change 
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is  chizeDsbip.     But  his  removal  must  be  a  real  one,  antMo  ma^ 

nendif  and  not  merely  ostensible.    Now  io  ibe  present  case,  no 

person  can  wink  so  bard  as  not  to  see,  tbat  tbe  plaintiff  never  bad 

any  intention  to  change  his  domicil.     He  went  to  Troy  upon  a 

mere  temporary  visit,  for  a  transient  purpose,  and  apparently  for 

the  sole  purpose  of  suing  out  and  serving  the  present  process. 

He  returned  as  soon  as  the  service  was  completed  ;  and  resumed 

his  business  as  usual*     How  can  such  acts,  construing  them  most 

favourably  for  htro,  demonstrate  any  intentional  change  of  his  con>- 

mon  domicil  f     As  well  might  a  man  passing  into  another  state 

in  the  progress  of  a  journey  of  business  or  pleasure  claim  to  be 

a  citizen  of  such  state.     There  must  be  some  plain  overt  ads 

establishing  a  real  removal  of  domicil.     Tbe  return  here  foi- 

k^wed  too  soon  upon  the  removal  not  to  demonstrate,  that  it  was 

merely  an  ostensible,  and  not  a  real  change  of  domiciL     I,  for 

one,  feel  no  desire  10  encourage  attempts  of  this  nature ;  and  am 

wiUbg,  that  the  State  Courts  should  retain  all  the  jurisdiction 

over  causes  originating  between  the  citizens  of  the  same  state. 

f^erdictfar  the  defettdatU. 
Turner  and  Pearce  for  the  plaintiff;  Searle  for  the  defendant. 


C.  C  HoPNER  vs.  Joshua  Applebt. 

Where  a  SpanM  Tessel  was  captured  by  a  Colombian  privateer,  and  by  coIImiob 
between  tbe  capton  and  an  American  citizen  she  was  purposely  wrecked  mi  a 
key  on  the  coast  of  Florida,  withia  the  territory  of  the  UmUd  Statu,  and  the  cargo 
was  there  landed,  and  the  dmies  regularly  paid ;  and  afterwards  the  cargo  was  sold, 
and  the  Amtriean  citizen  became  a  purchaser  thereof;  and  gave  biVls  of  exchange 
drawn  by  himself  on  a  hoose  in  Charleeton^  South  Carolina,  which  were  dishon- 
oured ;  it  was  held,  tbat  the  party  was  liable  to  be  sued  on  such  bills  in  an  Anuriean 
court,  and  that  the  collusion  between  him  and  the  captors,  in  procnring  the  ship- 
wreck, was  no  bar  to  a  lecorery  in  such  tuit,  at  there  was  no  fraud  latendad,  or 
perpetrated  on  the  laws  of  the  United  States* 

-AssoMFsiT  on  sundry  Idls  of  exchange  drawn  by  ibe  defend- 
ant, payable  to  the  plaintiff  or  order,  on  I7unna$  Strut  ^  C0. 


i 
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of  Ckarlesion,  South  Carolina^  and.  protested  for  non-accept-  \ 

ance  and  non-payment.     The  declaration  contained  tbe  usual 
averments.     Piea,  the  general  issue. 

Some  of  the  bilk  were  drawn  at  Key  Vaecas^  Port  Monroe^ 
on  tbe  28th  of  May  1823,  payable  at  sight,  at  tliirty  days'  sight, 
and  at  sixty  days'  sight ;  and  others,  at  Long  fey,  on  the  15th  of 
June  of  the  same  year,  payable  at  thirty  days'  sight,  and  at  sight. 

At  the  trial  it  appeared,  that  the  bills  of  exchange  were  given 
for  certain  wrecked  goods  purchased  by  the  defendant  of  tbe 
plaintiff.  The  plaintiff  was  commander  of  a  privateer,  called 
jLe  CinteUa^  sailing  under  the  flag  of  the  republic  of  Colombia^ 
and  in  the  course  of  his  cruise  he  captured  some  Spanish  ves* 
sels  laden  with  goods,  which  were  brought  into  Key  Vaceas  and 
Long  £ey,  on  the  coast  of  Florida^  and  within  the  territorial 
limits  of  the  United  States^  and  there  wrecked.  The  goods  were 
duly  landed,  the  duties  thereon  duly  paid  and  secured,  and  af- 
terwards sold  to  the  defendant,  who  is  an  American  citizen. 

The  principal  grounds  of  defence  urged  at  the  trial  were, 
(i.)  that  the  privateer  was  not  regularly  commissioned  ;  (2.)  that 
the  wreck  of  the  prizes  was  procured  by  collusion  between  the 
plaintiff  and  defendant,  for  the  purpose  of  landing  and  selling  the 
goods  at  Key  Faccas  and  Long  Key,  and  to  avoid  the  necessity 
of  carrying  the  prize  into  the  ports  of  CoUmhia^  and  there  pro- 
curing a  regular  condemnation. 

Searle  and  Hunter^  for  the  defendant,  contended,  that  if  these 
facts  were  made  out,  the  contracts  were  wholly  illegal.  If  the 
wreck  was  by  collusion,  it  was  a  violation  of  belligerent  rights 
and  duties,  and  against  the  law  of  nations.  Assuming  the  origi- 
nal capture  to  be  good,  still  the  rights  acquired  under  it  might  be 
forfeited  by  misconduct.  No  sale  could  be  justified  in  a  neutral 
port  without  absolute  necessity.  Here  it  was  by  fraud.  Tbe 
prizes  ought  to  have  been  carried  into  a  port  of  Colombia,  and  a 
regular  condemnation  obtained  before  any  title  could  pass  under 
the  captures. 
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But  the  privateer  was  not  regularly  comiDissionecl,  and  if  so, 
there  is  oo  preteace  of  a  recovery.  It  is  a  mere  piratical  act* 
The  conduct  of  the  parties  is  strongly  presumptive  of  fraud. 

The  defendant  was  known  to  be  an  American  citizen.  It  was 
an  unneutral  act  in  him  to  assist  in  collusively  procuring  a  wreck 
of  the  prize.  The  plaintiff  has  no  right  to  take  advantage  of  such 
unneutral  act.     The  wreck  was  within  our  neutral  territory. 

Hazard  and  RohhinSj  for  the  plamtiff,  e  contra^  contended, 
(1.)  that  the  privateer  was  regularly  commissioned;  (2.)  that 
the  wreck  was  not  procured  by  collusion ;  (3.)  if  collusive,  still 
this  was  no  defence.  The  captures  were  legal.  The  wreck, 
if  fraudulent,  was  by  the  lawful  possessor  and  owner  of  the 
property  as  prize*  The  government  of  Colombia  might  com- 
plain of  the  act,  and  enforce  a  forfeiture  against  the  captors  for 
misconduct  by  violations  of  its  own  laws.  But  neutrals  had 
nothing  to  do  with  such  violations.  Whether  the  captors  sell 
rightly  or  not  must  be  decided  in  the  first  instance  by  the  cap- 
tors themselves,  and  ultimately,  by  the  courts  of  their  own  coun- 
try. The  courts  of  a  neutral  country  have  no  right  to  meddle 
with  the  question  of  prize,  or  the  sale  of  prizes,  as  between  bel- 
ligerents, where  their  own  rights  are  not  violated.  Here,  the 
duties  were  regularly  paid,  and  the  goods  regularly  landed.  The 
captors  have  done  us  no  wrong.  It  would  be  unjust  to  allow  the 
defendant  to  pocket  these  proceeds. 

The  jury,  in  pursuance  of  the  direction  of  the  Court,  found  the 
facts  specially,  that  the  captured  vessels  and  property  were 
SpanwA,  and  captured  as  enemy's  property  by  the  privateer, 
which  was  duly  commissioned  by  the  government  of  Colombia ; 
and  that  the  prizes  were  wrecked  by  collusion,  and  previous  con- 
cert between  the  plaintiff  and  defendant  at  Key  Vaccas^  within 
the  territorial  jurisdiction  of  the  United  States,  And  subject  to 
these  facts,  the  jury  found  a  verdict  for  the  plaintiffs  of  $71 1 1,56. 
The  question  of  law  was  reserved  at  the  trial ;  and  a  motion 
was  subsequently  made  by  Hunter  and  Searle^  for  a  new  trial, 

VOL.  V  10 
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which  was  argued  at  the  last  November  term  by  Hunter  for  the 
defendant,  and  by  Robbins  and  Hazard  for  the  plaintiff;  and  the 
cause  was  then  continued  nisi  for  advisement.  The  main 
ground  of  argument  was  the  same  as  relied  on  at  the  trial. 

At  thiii  term  the  following  opinion  was  delivered  by 

Stort  J.  There  is  no  longer  any  question,  that  the  privateer 
was  regularly  commissioned,  and  that  the  property  captured  was 
Spanidij  and  lawfully  taken  as  prize  of  war,  the  republic  of  Co- 
hmbia  and  Spain  being  at  that  period  and  still  at  war  with  each 
other.  It  is  as  clear,  that  the  wreck  of  the  prize  property  was 
procured  by  collusion  and  previous  concert  between  the  plaintiff 
and  the  defendant,  for  the  very  purpose  of  sellmg  the  same  with- 
in our  territorial  jurisdiction ;  and  that  the  bills  of  exchange  were 
given  in  consideration  of  the  purchases  made  of  the  wrecked 
goods  by  the  defendant.  No  fraud  has  been  pretended  or 
proved,  upon  the  municipal  or  revenue  laws  of  the  United 
States.  The  goods  were  regularly  landed ;  the  duties  on  them 
duly  paid  or  secured ;  and  the  sale  made  at  the  instance  of  the 
captors. 

The  whole  defence  then  turns  upon  the  single  point,  whether  a 
purchase,  made  under  such  circumstances,  is  such  a  violation  of 
the  law  of  nations  by  an  American  citizen,  as  infects  the  whole 
transaction  with  the  taint  of  illegality  in  an  American  Court. 

There  is  no  statute  of  our  government,  which  prohibits  the  sale 
of  prizes  in  our  ports,  or  that  declares  wrecks,  procured  coUusive- 
ly  in  our  ports  to  evade  the  rights  or  duties  of  foreign  belligerent 
cruisers,  civilly  or  criminally  wrong.  If  such  acts  be  illegal  or 
criminal,  that  character  attaches  to  them  from  the  principles  of 
the  law  6f  nations,  which  this  countiy  is  bound  to  recognize  and 
enforoe,  as  a  just  assertion  of  its  own  neutrality  and  sovereignty. 

No  case  has  been  cited,  which  bears  out  the  argument  urged 
in  support  of  the  defence ;  and  ably  and  even  eloquently  as  it 
has  been  pressed  upon  the  Court,  it  proceeds  upon  reasoning, 
which  admits  of  great  question  in  eveiy  step  of  its  progress. 
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Some  principles  are  extremely  clear,  and  indeed  are  so  well 
settled,  that  nothing  more  is  necessary  to  command  approbation^ 
than  a  simple  annunciation  of  them.  Neutral  nations  are  bound 
equally  by  their  duty  and  their  interest  fo  consider  the  existing 
state  of  things  between  belligerents  as  rightful.  The  right  of 
capture  by  the  law  of  war  cannot  be  disputed,  and  the  lawful- 
ness of  the  possession  thereby  acquired  cannot  be  inquired  into 
by  the  tribunals  of  a  neuti-al  nation,  with  the  single  exception  of 
cases,  where  the  capture  itself  is  an  infringement  of  the  jurisdic- 
tion or  rights  of  the  neutral  nation  itself.  In  all  other  cases,  the 
question  of  prize  or  no  prize  exclusively  belongs  to  the  cogni- 
zance of  the  courts  of  the  capturing  power.  The  possession  of 
the  captors  is  to  be  deemed  a  possession  bonafidei^  and  inviola- 
ble ;  and  as  was  said  by  the  Supreme  Court  in  the  case  of  the 
JUary  Ford^  (3  Doll.  R.  iS8,  198,)  immediately  upon  the  cap- 
ture the  captor$  acquire  such  a  right  as  no  neutral  nation  can 
justly  impugn  or  destroy.^ 

The  original  ownership  of  the  enemy  is  entirely  devested  by 
fhe  capture ;  and  though  a  title,  good  against  all  the  world,  may 
not  be  conveyed  to  a  neutral  vendee  by  the  captors,  unless  there 
be  a  regular  condemnation  as  prize,  or  a  treaty  of  peace,  which 
confirms,  by  implicatipn,  the  existing  title  and  state  of  things ; 
yet  this  does  not  interfere  with  the  general  right  of  the  captors 
to  sell  the  property,  or  dispose  of  it  as  rightful  proprietors  jure 
ieSt,  and  possessors  de  facto.  If  they  act  in  disobedience  to  the 
rules  prescribed  by  their  own  sovereign,  they  may  be  personally 
responsible  to  him  for  their  misconduct,  and  justly  incur  a  for- 
feiture of  the  rights  of  prize.  But  that  is  a  question  altogether 
between  the  captors  and  tlieir  sovereign,  and  no  neutral  nation 
has  either  the  authority  or  duty  imposed  upon  it  to  take  cogni* 
zance  of,  or  punish  civilly  or  criminally  any  such  misconduct,  or 
any  irregularities,  or  even  wanton  wrongs  of  the  captors,  not  in- 
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vading  it9  own  neutrality.  Even  in  cases  of  the  violation  of  neu- 
tral jurisdiction  the  tribunals  of  the  injured  country  content 
themselves  with  a  simple  restitution  of  the  property  brought  with- 
in its  territory,  and  do  not  interfere  to  give  damages,  or  inquire 
into  the  manner,  in  which  the  belligerent  may  have  exercised  his 
power,  however .  harshly,  upon  the  conquered.  Strictly  speak- 
ing, there  can  be  no  such  thing  as  a  marine  tort  between  bellige- 
rents ;  and  at  all  events,  neutral  nations  have  no  authority  to 
entertain  any  judicial  cognizance  of  them.*  They  must  be  re- 
dressed, if  at  all,  by  the  sovereign,  to  whom,  as  subjects  bearing 
his  commission,  the  captors  are  responsible  for  every  abuse  of 
their  power. 

This  Court,  upon  these  principles,  is  bound  to  disclaim  any 
right  to  control  the  captors  in  the  management  and  sale  of  their 
prizes.  The  capture  was  lawfully  made  in  war  between  bellige- 
rents, recognized  by  our  own  government.  It  must  be  deemed 
rightful.  Whether  the  property  was  ever  carried  into  a  proper 
port  for  adjudication  or  not,  or  properly  condemned  or  not,  and 
whether  the  captors  have  been  guilty  of  a  fraudulent  breach 
of  their  duty  to  their  own  sovereign  or  not,  are  questions,  upon 
which  we  have  not  the  slightest  right  to  pass  judgment.  Spain 
has  no  right  to  complain  of  any  extent  of  the  exercise  of  bellige- 
rent power  on  the  part  of  her  enemy.  The  captors  had  a 
plenary  dominion  over  the  property  by  the  capture,  and  mignt, 
so  far  as  she  was  concerned,  have  burnt  it,  or  destroyed  it,  or 
disposed  of  it  in  any  otlier  manner,  which  they  pleased.  If,  in- 
deed, by  recapture  or  otherwise  it  had  again  come  within  her 
reach,  it  would  have  been  a  very  different  question,  whether, 
under  the  law  of  postliminy,^  she  would  have  acknowledged 
the  validity  of  the  tide  of  a  neutral  vendee,  acquired  by  a  fraudu- 
lent effort  to  escape  from  her  reach,  when  the  property  had  never 
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been  subjected  to  condemnatioii  by  a  regular  prize  tribunal.  If, 
under  such  circumstances,  her  Courts  should  have  chosen  to 
restore  it  to  the  original  owners,  and  dispossess  the  neutral  ven- 
dee, he  at  least  would  have  had  no  just  ground  of  complaint,  for 
he  took  his  tide  with  his  eyes  open,  and  knew  and  assisted  in  the 
device.  Nor  could  he  have  had  any  just  right  of  compensation 
from  the  captors,  because  he  bought  the  tide  with  all  its  infirmi- 
ties, and  if  there  was  any  fraud,  it  was  not  upon  him,  or  his  rights 
acquired  by  the  purchase. 

Was  there,  then,  in  the  present  case  any  violation  of  our  neu- 
trality ?  h  has  not  been  asserted,  that  captors  violate  our  neu- 
trality by  the  mere  sale  of  their  prizes  in  our  ports.  In  general, 
neutral  nations  allow  them  an  asylum  in  their  ports.  They  may, 
indeed,  prohibit  their  entry  into  their  ports,  or  the  sale  of  their 
prizes  there,  iirom  motives  of  policy  or  public  convenience.  But 
unless  they  do  so,  where  is  the  principle  of  the  law  of  nations, 
which  prohibits  such  a  sale  ?  I  cannot  find  any  such  principle 
laid  down  in  the  most  approved  elementary  writers,  or  justified 
by  the 'general  practice  of  nations.  It  is  one  of  those  points, 
which  every  neutral  nation  arranges  according  to  its  own  sound 
discretion  and  policy.  It  is  free  to  refuse,  or  grant  it.  If  there 
be  no  prohibition,  the  right  to  sell  arises  silently  from  the  general 
operations  of  commercial  intercourse.  A  bond  Jide  possessor  of 
property  may  traffic  with  it  in  every  country,  where  the  sovereign 
does  not  choose  to  establish  a  dififerent  rule.  The  permission 
results  necessarily  by  implication  irom  the  omission  of  any  inter- 
dicung  expression  of  the  sovereign's  pleasure.  Unless  I  have 
gready  misconceived  the  general  result  of  the  doctrines  advanced 
on  this  subject  by  jurists  of  high  character,  that  is  ti^eir  setded 
conclusion.'*    I  am  aware,  that  at  an  early  period,  in  one  of  the 


4  See  GroHus,  5.  3,  cfc.  9,  §  14,  and  Barheyrae's  «<''«--7.f«««'» '*?•*, 
cA.  7,  §  132.— BynJk.  Ques.  Pub.Jur.  ch.  15,  [Duvonceau  ed^.p.  113, 130.) 
^D'Mreu  TraiU  suTUa  Prises,  Pt.  2,  ch.  2,  f  3,  5,  6,  7,  and  Bonne- 
manes  N'oU,  ibid,  and  Pt.  h  ch.  S,  ^  2.— roZin.  Traiiti  des  Prtses,  dk. 
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Circuit  Courts,  a  modification  of  this  doctrine  was  insisted  oot 
viz*  that  the  permission  of  the  government  must  be  express,  and 
could  not  be  implied.  That  modification  has  not,  to  my  knowl- 
edge, received  elsewhere  any  recognition.  I  feel  myself  con- 
strained to  doubt,  whether  it  can  be  supported  upon  the  £x>ting 
of  the  law  of  nauons.  Perfect  neutrality  is  entirely  consistent 
with  allowing  the  sale  of  prizes  in  our  ports  in  the  most  ample 
manner,  if  it  be  equally  granted  to  all  the  belligerents.  The  only 
just  ground  of  complaint  in  such  cases  would  be,  that,  what  is  at 
lowed  to  the  one,  is  denied  to  the  other.  Many  acts  of  a  iar 
more  direct  operation  upon  the  success  of  war  are  not  deemed 
unneutral,  where  they  are  granted  with  sincerity  to  all  the  bellig- 
erents \  for  equali^,  in  such  cases,  is  not  only  in  a  liberal  sense 
equity,  but  is  neutrality.  Permission  to  seU  prises  in  our  ports 
may  sometimes  involve  the  dangers  of  firaud,  and  even  of  piracy ; 
but  mere  danger  of  such  consequences  does  not  establish  the 
fact,  that  a  prohibition  is  created  by  the  law  of  nations,  or  that  a 
positive  act  of  the  government  b  required  to  remove  it. 

If,  then,  the  sale  of  prizes  in  a  neutral  port  is  not  prohibited  by 
the  law  of  nations,  what  is  there  in  the  present  case  to  taint  the 
present  transaction  with  illegality  ?  No  fraud  has  been  practised 
upon  our  government  or  our  lawsi»  The  fraud,  if  any,  was  a 
fraud  either  to  evade  the  regulations  of  prize  of  the  repuMc  of 
Colombia^  which  we  are  not  called  upon  to  enforce,  or  the 
chances  of  recapture  by  Spaniih  cruisers,  which  we  are  as  little 
called  upon  to  aid.  The  wreck  of  the  prize  property  did  not 
disturb  the  operation  of  our  revenue  laws,  or  infract  our  po- 
lice. The  duties  have  been  duly  paid ;  and  the  custom-house 
regulations  have  been  sufficiently  obeyed.    An  American  citizen 


7t  and  particularly  §  24 ;  and  2  FoZtn.  Cown^  Ordon,  de  la  Marine^ 
Art.  14  and  15,  p.  272,  273,  Ssc^WhtaUm  on  CapL  ch.  9,  o.  260,  §  6.— 
Lu  on  CaptureSj  eh.  16,  p.  193.— Kmflay  vs.  The  ffiUlam  (1  Peiers* 
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now  calls  upon  the  Court  to  enable  him  to  pocket  the  proceecbof 
prize,  which  he  has  purchased  with  a  full  knowledge  of  all  the 
circumstances,  and  a  full  participation  in  all  the  intermediate  acts, 
not  because  he  has  sustained  any  loss,  or  is  willing  to  restore  those 
proceeds,  but  because  he  has  aided  the  captors  in  a  fraud,  which 
touches  the  sovereign  rights  of  Colombia^  or  iSpom,  or  both.  It 
appears  to  me,  that  an  Andean  Court  has  no  authority  to  intei^ 
meddle  in  such  controversies.  The  title  to  the  property  was 
regularly  acquired  by  the  captors ;  they  have  sold  that  pro- 
perty to  the  defendant ;  he  has  had  possession  of  the  proceeds. 
There  is  no  moral  wrong  in  compelling  him  to  pay  the  consider- 
ation of  the  purchase.  Our  judgment  will  not  touch  in  the  slight- 
est degree  the  authority  of  either  sovereign  to  seek  his  own 
redress  for  any  wrong  done  to  him  m  these  proceedings.  The 
law  of  nations  has  not  pronounced  a  title  so  acquired  to  be  an  ab- 
solute nullity  ;  and  it  has  been  long  settled,  that  our  tribunals  do 
not  sit  to  enforce  the  mere  municipal  regulations,  or  vindicate  the 
injured  sovereignty,  of  foreign  nations. 

For  aught  that  we  know,  a  proper  sentence  of  condemnation 
may  already  have  passed  on  this  property.  It  may  hereafter  be 
passed  by  the  prize  courts  of  the  government  of  Colombia ;  for  a 
sale  of  prizes,  however  irregular  before  condemnation,  is  such 
a  proceeding  as  does  not  oust  the  prize  jurisdiction ;  but  the 
proper  court  may  still  in  its  discretion  interfere,  and  confirm  the 
tide  by  its  definitive  sentence  of  condemnation.^ 

It  has  been  said,  that  our  law  upon  general  principles  prohibits 
a  dAzea  from  colluding  with  foreigners  to  procure  a  wreck.  If 
by  this  is  meant  a  wreck,  which  is  a  fraud  upon  the  laws  or  rights 
of  our  government,  or  upon  the  private  rights  or  property  of  our 
citizens,  the  doctrine  may  be  admitted ;  but  its  application  to  the 
&cts  of  the  present  case  is  not  perceived.    Here,  the  captors 

^  S9e  The  JSole,  6  Rob.  220,  224.— T%e  Dame  CeeiU,  6  RaL  SS7, 
260.— T&e  JUcon,  6  Bob.  194, 200.— TAe  JhvbeUa  and  Madeira^  2  Qal- 
Ut.R.Z6a. 
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were  the  owners  and  possessohi  of  the  property;  and  it  will 
scarcely  be  pretended,  that  a  wreck,  procured  by  the  connivance 
and  consent  of  the  owner,  and  not  intended  to  cheat. or  defraud 
any  third  person,  but  merely  to  escape  belligerent  risks,  falls  ex- 
actly under  the  like  considerations. 

Upon  the  whole,  my  opinbn  is,  that  the  verdict  is  right,  and 
that  judgment  ought  to  pass  against  the  defendant* 


Yates  &  Mc  Intire  vs.  George  Curtis. 

WbereTertbepriDcipalcan  trace  bis  property  in  the  hands  of  bis  factor  or  agent, 
and  distinguish  it  from  the  mass  of  the  property  of  the  latter,  he  is  entitled  to  re- 
cover it  from  the  agent,  or  in  case  of  his  failure,  from  bis  assignees. 

Assumpsit  for  money  had  and  received.     Plea,  the  general 
issue. 

At  the  trial  it  appeared,  that  J.  B.  Wood  had  been  employed 
by  the  plaintifi  to  sell  and  dispose  of  large  numbers  of  lottery 
tickets  in  difierent  lotteries  on  their  own  account,  he  receiving  a 
commission  therefor.  The  accounts  kept  by  the  parties  debited 
Wood  with  all  the  tickets  received,  and  credited  him  with  all  tick- 
ets returned  to  the  plaintiffs ;  and  credited  them  with  the  balance 
struck,  deducting  commissions.  Some  alterations  were  latterly 
made  by  the  parties  in  their  form  of  keeping  the  accounts  for  their 
own  convenience ;  but  the  substance  of  the  contract  between 
them  remained  unaltered.  Wood  failed  in  business  on  the  8th 
of  May  1828,  and  assigned  his  property  to  the  defendant  for  the 
benefit  of  his  creditors.  Considerable  sums  were  outstanding, 
due  from  third  persons  for  the  lottery  tickets  so  sold,  at  the  time 
of  the  failure,  some  part  of  which  had  been  since  received  by  the 
assignee ;  and  for  the  money  so  received,  the  present  suit  was 
brought.     It  appeared,  that  on  the  face  of  some  of  the  tickets 
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WoocPs  name  was  used  in  cooDexion  with  that  of  the  plaintiffi, 
but  any  partnership  concern  was  negatived  by  the  testimony. 
A  clerk  of  fFood,  on  the  trial  stated,  that  all  the  tickets  received 
from  the  plaintifis,  and  all  the  sums  now  outstanding  on  the  sales 
thereof,  were  perfectly  capable  of  designation  and  separation  from 
the  other  property  of  Wood. 

Upon  this  evidence  coming  out,  the  counsel  for  the  parties 
submitted  the  question  to  the  Court,  whether  the  plaintiff  were 
entitled  to  recover.  If  they  were,  then  a  verdict  was  to  be  taken 
for  the  plainti&,  for  a  nominal  sum,  and  the  verdict  was  to  be  en- 
larged and  altered,  as  the  accounts,  hereafter  stated,  should  show 
that  the  plaintifi  were  entitled  to  recover. 

Whipple  for  the  plaintiffi,  Searle  for  the  defendant. 

Story  J.  Upon  the  facts,  there  does  not  seem  any  room  for 
controversy.  The  case  of  Thompson  vs.  Perkins,  (3  Mason  R. 
232,)  foUowing  Scott  vs.  Sarman,  {WxUes  R.  400,)  settles  the 
principle  of  law,  that  where  a  party  can  trace  his  property  in  the 
hands  of  his  agent,  and  distinguish  it  from  the  mass  of  the  proper- 
tj  of  the  latter,  he  is  entided  to  recover  it.  Here,  it  is  capable 
of  designation ;  and  the  outstanding  dues  on  the  sale  of  the  lotte- 
ry tickets  belong  to  the  plaintiffi,  and  the  sums  received  by  the 
defendant  ance  the  insolvency  of  Wood,  are  the  property  of  the 
plaintiffi,  and  recoverable  by  them. 

Verdict  for  plaintiffs  according  to  agreement  of  the  parties. 

VOL.  V.  11 
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UiriTED  States  vs.  John  Waadwell  and  others. 

TIm  act  of  1817,  du  197,  respecting  the  bonds  of  personi  in  the  wljj,  haying  re- 
quired, thai  every  person  then  in  service  &c.  shall,  instead  of  tlie  bond  required  hy 
a  Ibmier  act,  enter  into  a  new  bond  with  sureties,  conditioned  for  the  &ithfiil 
performance  of  his  dotiei  4ro-t  tbe  sureties  on  the  old  bond  are  discharged  from  all 
responsibility  for  monies  received  by  any^rson  &c.,  after  he  has  pven  the  new 
bond,  the  latter  beiiig,  by  the  act,  a  snhititute  for  tlie  former. 

In  case  of  payments  by  a  debtor  to  a  creditor,  the  debtor  has  a  right  to  direct  the  ap- 
plicatibn  of  them,  and  itbe  dCes  not,  the  creditor  may  apply  them  as  he  pleases. 

In.cases  of  payments  to  the  treasnry  department,  the  officers  of  tliat  department 
have  not  a  right  to  make  any  application  of  such  payments  against  the  will  of  tlie 
debtor,  or  of  his  administrator.'  ' 

In  case  of  payments  made  by  an  administrator  of  an  insolvent  estate,  all  such  pay- 
ments must  be  deemed  to  be  made  on  general  account,  and  pro  rala  towards  the 
extinguishment  of  all  the  debts  due  to  the  creditor. 

The  Unittd  SiaUs  having  a  priority  by  law  in  each  cases,  does  not  change  the  rule. 
The  duty  of  the  adoiinistrator  is  the  same. 

In  cases  of  runidng  accounts,  where  debits  and  crediu  are  made  at  different  times, 
die  payments  are  to  be  deemed  as  made  towards  items  antecedently  due,  in  the 
order  of  time  in  which  they  rtand  in  tlie  account. 

The  case  of  the  United  iS^^o^es  furnishes  no^excepdon  to  this  rule  in  cases  of  running 
accounts.    All  payments  are  deemed  to  be  made  on  general  aoeonnt» 

•  •  .  T         *»^  %•  •  «  •  I  4  »  I 

X/Hia  was  a  bill  .id  equity  brought  under  the  following  drcum* 
stances.  Ber^amin  F.  Bournfiy  on  the  I4th  of  April  1814,  was 
appointed  a  purser  in  the  navy,  of  the  United  Statesf  and  gave 
a  bond  to  the  United  States^  with  Abd  Jones  and  Stephen  Priee^ 
as  sureties,  in  the  penalty  of  |H  0,000,  for  the  faithful  perform* 
ance  of  the  duties  of  his  office,  in  the  usual  form.  On  the  30th 
of  April  1817,  Bourne  gave  another  bond  to  the  United  States, 
with  Stephen  Pricey  C.  A.  Date,  and  George  Johnson,  as  sure- 
ties, in  the  penalty  of  ^^26,000  for  the  like  purpose,  pursuant  to 
the  act  of  Congress,  of  the  1st  of  March  1817,  ch.  24,  [197.] 
Bourne  continued  in  office  untU  his  death,  on  the  10th  of  Novem- 
her  1823.  During  this  period,  large  sums  of  money  were  ad- 
vanced to  him  as  purser,  to  be  expended  for  the  use  of  the 
United  States.  On  the  6th  of  October  1826,  the  accounts  of 
Bourne,  for  receipts  and  disbursements,  were  adjusted  at  die 
treasury  department.    The  balance  found  due  to  the    United 
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States  on  the  30tb  of  April  1817,  was  ^7560.86  ^  and  a  fur* 
llier' balance  was  found  due  up  to  the  10th  of  November  1823| 
oS  ^31,556.88 ;  iu  the  whole  amounting  to  ^39,117.74.  On  the 
14th  of  November  1823,  John  Howe,  one  of  the  defendants,  was 
appointed  administrator  on  Boum^e  estate;  and  on  the  dSd  of 
September  1826,  he  paid  to  the  district  attorney,  for  the  use  of  the 
Uniied  States j  on  account  of  money  due  to  the  Umled  Stolu, 
from  the  estate,  the  sum  of  $4968.42.  Hotoe,  at  the  time  of 
payment,  olaimed  the  ri^  to  apply  the  same  In  part  payment  of 
the  said  balance  of  $7560.86,  and  the  district  attorney  claimed 
for  the  United  States  the  right  to  apply  the  same  in  part  pay- 
ment of  either  of  the  balances  aforesaid,  at  the  election  of  the 
proper  officers  of  the  treasury  department ;  and  it  was  agreed 
between  them,  that  the  payment  should  be  made,  witfaont  preju- 
dice to  the  right  of  either  party  to  apply  the  same  to  either  of  the 
balances  aforesaid,  at  their  election.  The  money  so  paid,. had 
been  in  fact  applied  by  the  officers  of  the  treasury,  in  part  pay- 
ment of  the  said  balance  of  $31,556.88.  No  farther  monies 
have  been  paid  by  the  administrator  of  Bourne,  for  want  of  assets. 

The  bffl,  after  statmg  the  preceding  facts,  alleges,  that  Price 
is  without  the  jurisdiction  of  the  Court,  that  Dak  and  JMii- 
son  are  insolvent;  that  Abel  /ones  died ^ in  September  1816, 
leaving  a  large  real  and  personal  estate;  that  JuUa  B. 
Jones  J  his  widow,  John  fVardweU,  and  the  said  Howe  are  ad- 
ministrators upon  his  estate,  (and  are  made  defendants  to  the 
bill,)  and  have  possessed  themselves  of  personal  estate  to  a  large 
amount,  to  wit,  $21^255.19 ;  that  JuUa  S.  Jones  (also  a  defend- 
ant) is  the  daughter  and  sole  heir  at  law  of  Mel  Jones,  and  has 
by  descent  from  her  father  real  estate  to  the  value  of  $30,000, 
which  ought  to  be  applied  to  the  payment  of  the  debts  so  due  to 
Ae  United  States.  The  bill,  therefore,  prays  for  discovery  and 
relief  in  the  premises. 

The  adm'mistrators  of  Jones,  in  their  answer,  deny  knowledge 
of  the  particular  balances  due  from  Bourne  to  ih^  United 
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States  ;  and  admit  the  receipt  of  assets  of  Jfrnes^  to  the  amount 
of  $27,778.25)  and  payment  of  the  same  in  the  course  <^  admin- 
isuration.  They  assert  that  on  the  18th  of  December  1817, 
B^mme^B  accounts  were  settled  at  the  treasury,  and  that  a  balance 
of  $8697.48,  found  due  from  him  to  the  United  States,  was  charg- 
ed in  a  new  account  against  him,  to  be  expended  by  him  for  the 
use  of  the  United  States  ;  and  that  it  was  so  expended.  They 
insist,  that  the  act  of  Congress  of  1st  March  1817,  from  the  time 
of  the  execution  of  the  second  bond,  had  the  effect  of  superced- 
ing and  annulling  the  first  bond  ;  that  not  knowing  of  any  baK- 
anoe  due  to  the  United  Stsitesj  they,  on  the  1st  of  May  1817, 
settled  their  administration  account  on  Joneses  estate,  in  the  pro- 
bate office,  and  paid  the  balance'  in  their  hands  to  the  widow 
of  t/oiief,  who  was  also  guardian  of  his  daughter  JuUa.  They 
allege,  that  no  suit  was  commenced  against  them,  as  administra- 
tors, by  the  United  States,  within  three  years  after  their  appoint- 
ment, and  rely  on  the  statute  of  limitations  of  Rhode  Lland  as  a 
bar  to  the  suit 

Howe,  as  administrator  of  Bourne,  denies  any  farther  assets ; 
and  asserts,  that  the  payment  to  the  district  attorney  was  without 
prejudice  to  his  right  to  make  application  thereof,  so  far  as  he 
was  entided'by  law  to  do,  den3ring  that  he  ever  assented  to,  or 
authorized  the  application  so  made  by  the  treasury  department, 
and  insistfng  on  his  right  to  apply  the  same  towards  the  discharge 
of  the  first  bond.  He  also  asserts  the  otter  insolvency  of 
Boume^s  estate.  The  defendants  farther  allege,  that  Bourne,  in 
his  lifetime,  after  the  adjustment  of  his  accounts,  on  the  ISth  of 
December  1817,  paid  for  the  United  States  large  sums  of  money, 
greatly  exceeding  the  sum  of  $8667  48,  in  payment  of  the  same 
balance  found  due  to  the  United  States;  which  sums  the  United 
States  ought  to  apply  to  the  discharge  of  the  same.  They  far- 
ther allege,  that  the  estate  of  Jones  is  not  responsible  by  reason 
of  the  neglect  of  the  officers  of  the  government  to  setde  Bourne's 
accounts,  and  to  give  due  notice  thereof  to  Jones,  and  by  their 
giving  him  new  credits  &c. 
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The  usual  replication  was  filed ;  and  the  cause  being  set  down, 
was  argued  by  jR.  W.  Greene  for  the  United  States^  and  by 
Botoe  and  Seark  for  the  defendants. 

Stobt  J.  There  is  no  controversy  as  to  the  facts  in  thb 
case ;  and  the  whole  resolves  itself  into  mere  questions  of  law. 
I  pass  over  all  the  grounds  insisted  upon  by  way  of  laches  on  the 
part  of  tbe  officers  of  the  government,  for  the  decisions  of  the 
Supreme  Court  have  fully  setded  them. 

The  first  ground  insisted  on  by  way  of  defence  is,  that  the  act 
of  1817,  ch.  197,  is  a  complete  discharge  of  the  first  bond  as  to 
all  sums  received  after  tbe  second  bond  was  executed.  The 
statute  provides,  **  that  every  person  now  in  service,  or  who  may 
hereafter  be  appointed,  shall,  ingiead  of  the  bond  required  by  the 
aetf  to  which  this  is  a  supplement,  enter  into  a  bond  with  two 
or  more  sufficient  sureties,  in  the  penalty  of  ^25,000  conditioned 
for  the  faithful  discharge  of  all  his  duties  as  purser  in  the  navy 
of  the  United  StateSj  which  sureties  shall  be  approved,"  &c.  My 
opinion  is,  that  the  argument  is  well  founded.  The  new  bond  is 
to  be  given  instead  of  that  b,  in  the  place  or  room  of,  the  old 
bond,  and  not  in  addition  to  the  latter.  It  is  a  complete  substi- 
tute for,  ^d  not  a  supplementary  security  to,  the  former.  To 
construe  the  act  otherwise,  would  be  a  plain  departure  fix>m  the 
meaning  of  tbe  terms,  and,  as  1  think,  also  fix)m  its  true  object 
and  intent.  From  the  time  the  second  bond  was  pven,  I  am 
therefore  of  opinion,  that  the  first  bond  was  Jimctus  officio,  as  to 
future  responsibilities  for  future  advances. 

Then  as  to  the  payment  made  to  the  district  attorney  by  the 
admim'strator  of  Bourne.  Generally  speaking,  the  debtor  has  a 
right  to  make  the  application  of  paymenU,  as  he  chooses ;  if  he 
omits  so  to  do,  the  creditor,  having  different  debts,  may  make  the 
application  to  which  he  pleases.  If  neither  party  makes  any  ap- 
plicaticHQ,  the  law  will  adjust  it  by  its  own  notions  of  the  equity 
and  justice  of  the  particular  case.    It  is  plain,  that  tbe  officers  of 
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the  treasury  department  had  no  power  to  make  «i  absolote  ap- 
|dicatkm  of  die  present  payment  by  the  adminiBtrator,  to  the 
liquidation  of  the  last  balance,  unless  the  law  justifies  it  upon  gen- 
eral principles.  If  either  party  had  a  right  to  direct  the  appli- 
cation, it  was  the  administrator  of  Bourne;  and  if  iipplied  accord- 
ing to  his  direction,  it  goes  to  the  redaction  of  the  first  balance* 
But  I  doubt,  exceedingly,  whether  an  administrator  is  subro- 
gated in  this  respect  to  all  the  rights,  which  the  debtor  himsetf 
would  have,  if  living.  Especially  do  I  doubt  it,  in  case  die  estate 
is  insolvent.  When  a  debtor  here  dies  msolvent,  all  his  estate  is 
distributable  among  his  creditors,  pro  rata^  with  the  exception  of 
certain  privileged  creditors  having  priorities,  such  as  tiie  United 
i$tato,  die  State,  and  creditors  for  charges  of  the  last  sicioiess^ 
and  of  the  funeral  of  the  party.  In  such  cases  of  admmis- 
tration,  it  seems  to  me,  that  all  the  demands  of  each  creditor 
form  one  consolidated  debt,  and  that  the  payments  made,  are  to 
he  pro  rata  upon  the  whole,  to  be  applied  in  die  same  way  to- 
wards the  diseharge  of  the  whole.  The  administrator  has  no 
ri^t,  at  the  instance,  or  for  the  benefit,  of  third  persons,  to  direct 
the  payment  to  be  applied  on  account  of  any  particular  debt 
He  is  bound  to  pay,  on  all  debts,  a  pro  ratd  sum.  If  this  be  so 
as  to  ordinary  creditors,  the  circumstance,  that  the  United  Statu 
have  a  priority,  does  not  change  the  duty  imposed  by  law ;  for  if 
die  assets  are  not  sufficient  to  pay  all  the  debts  due  to  the  United 
States^  the  same  reason  applies,  that  is,  that  the  payment  shall  be 
pro  rata  on  all.  The  administrator  acts,*not  for  himself,  nor  for 
sureties,  nor  upon  personal  preferences,  but  as  a  trustee  for  the 
benefit  of  all  the  creditors /Mznpa^^u.  And  I  think  the  law  re- 
quires him  in  the  execution  of  the  trust,  to  distribute  the  burthen 
and  the  benefits  equally  among  all  the  creditors,  without  preferen- 
ces, and  without  prejudice  to  the  rights  of  any  suredes.  Upon 
these  principles,  my  opinion  is,  that  the  sum  paid  by  the  adminis- 
trator ou^t  to  be  applied,  as  of  right,  to  both  balances,  discharg- 
ing eachjpro  rat&j  in  the  propordon  which  the  respecdve  amounts 
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bear  to  the  whole  sum  paid.  Penis  vs.  RoberU^  (1  Vem.  R. 
34,)  proceeded  od  principles  which  affi>rd  a  just  analQgjr* 

But  another  ground  of  defence  supercedes,  or  rather,  renders 
the  former  unimportant.  It  appears,  that  the  accounts  of  the 
treasury  have  run  on,  firom  time  to  time,  ever  since  his  first  ap- 
pointment, charging  him  with  advances  made,  and  crediting  him 
with  disbursements.  Balances  have  been  struck  from  time  to 
time ;  and  the  balances  have  been  again  carried  forward  to  the 
debit  side  of  the  new  accounts.  It  is,  therefore,  the  common 
case  of  a  running  account,  where  there  are  various  debits  and 
credits  on  each  side,  and  the  question  is,  in  such  a  posture  of 
things,  where  there  has  been  no  specific  application  made  of  any 
payments,  by  either  party,  to  any  specific  items,  how  the  pay- 
ments  thus  passed  into  general  account  are  to  be  deemed,  m 
point  of  law,  to  have  been  applied.  My  opinion  is,  that  they  are 
to  be  considered  as  applied  m  discharge  of  the  items  antecedent- 
ly due,  in  the  order  of  time  in  which  they  stand  in  the  account. 

This  is  the  natural,  and,  as  I  think,  the  legal  result  of  carrying 
the  credits  into  general  account.  The  doctrine  of  Qayton^a 
ewe,  (1  Merivah  R.  572,  604,  608,)  is  directly  in  point,  and 
stands  upon  irresistible  reasoning.  It  is  confirmed,  if  confirma- 
tion were  necessary,  by  Bodenham  vs.  Purehasy  {2fiam.  fy  Aid. 
39,)  Sinuon  vs.  Cooke,  (1  Bing*  R*  453,)  and  Sinuon  vs.  Ing' 
ham,  (2  Bam*  fy  Creiw.  65.)  The  case  of  United  States  vs. 
January  fy  Patterson,  (7  Cranch,  572,)  has  been  supposed  to 
justify  a  dififerent  doctrine.  It  appears  to  me,  that  such  is  not 
the  true  explanation  of  that  case.*    It  turned  wholly  upon  its 

*Note  by  Judge  Story. 
Unitxd  States  w.  Jawuart  &  Patteksow. 
[Siqifene  Court  of  the  United  Statee,  Febniaiy  Tenn  181S.] 

This  case,  as  reported  in  7  Cfranch^  572,  is  inaccurately  given,  as  to 
the  imctB  apparent  on  the  record ;  and  I  therefore  transcribe  them  from 
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own  particular  circumstances,  and  the  charge  of  the  Circuit 
Court,  which,  with  reference  to  the  facts,  the  Supreme  Court 
thought  erroneous.    The  questions  then  were,  (1.)  whether  the 

the  bill  of  exceptions,  upon  which  alone  the  opinion  of  the  Supreme 
Court  proceeded. 

It  was  an  action  on  a  bond  of  the  25th  of  August  1797,  and  the 
pleadings  were,  as  stated  in  7  Cranch.  The  suit  was  commenced  on 
the  20th  of  November  1804.  . 

At  the  trial,  the  attorney  for  the  United  States  gave  in  evidence  an 
account  of  the  United  States  against  Arthur,  taken  from  the  books  in 
the  supervisor's  office,  containing  the  debits  and  credits  of  Arthur,  The 
debits,  beginning  on  the  30th  of  September  1797,  and  extending  to  the 
30th  of  June  1802,  amounted  to  $30,584.99}.  The  credits,  beginning 
on  the  30th  of  June  1798,  and  ending  on  30th  of  June  1802,  amount- 
ed to  $14,403.84,  leaving  a  balance  due  ta  ,  the .  United  States  of 
$16,181,151.  There  was  a  deduction  afterwards  made  of  an  erroneous 
allowance  of  conmiissions,  of  $970.86 ;  and  subsequent  allowances  of 
credits  received  between  March  1804  and  July  1805,  of  $573.77}.  So 
that  the  ultimate  balance,  stated  as  due  to  the  United  States  on  that  ac- 
count, was  $16,578.23). 

There  was  also  given  in  evidence,  a  separate  account  drawn  off  from 
the  supervisor's  books,  containing  the  debits  and  credits  o£ Arthur  from 
the  time  of  his  appointment,  until  he  executed  a  second  bond  to  the 
United  States  with  Patterson  alone,  as  his  security,  [on  the  23d  of  March 
1799,  which  was  sued,  and  is  the  case  reported  in  7  Cranchy  575.] 
This  account  presented  on  the  debit  side  $9034.13},  and  after  deduct- 
ing the  credits,  $2554.23,  left  a  balance  due  to  the  United  States^  of 
$6479^}. 

The  second  bond  aforesaid  was  also  read  in  evidence,  and  also  an 
account  drawn  off  by  the  supervisor  from  his  general  account,  as  the 
debits  and  credits  against  the  said  Arthur^  after  the  date  of  the  said 
bond.  In  this  account  the  debits  up  to  the  15th  of  November  1803  were 
$21,550^6,  and  the  balance  due,  after  deducting  the  credits,  was 
$9701,24. 

The  defendants  then  offered  in  evidence,  the  deposition  of  James 
Hughesy  taken  on  the  lith  of  May  1811,  which  was  objected  to  as  im- 
proper evidence,  but  the  objection  was  overruled  by  the  Court    It  was 
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supervisor  had  any  right  to  make  a  special  application  of  any 
prior  payments,  made  on  general  account,  and  if  he  had,  then, 
(2«)  whether  the  promise  of  the  supervisor  to  make  a  particular 

as  follows.  ^This  deponent  says,  he  did,  aa  attorney  for  Tkornat 
January^  apply  to  Major  Moniaon^  supervisor  in  IjmngUm^  at  his 
office,  some  ytan  ago,  the  jpreciae  Kme  kt  eannU  now  reeoUeet^  but  he 
is  Confident  it  must  have  been  before  the  jiM^meni  entered  in  the  Ken- 
htcky  District  Coort,  in  the  suit,  the  United  SkUes  against  Aikur  If 
PatUraonj  [i.  e.  on  the  second  b<md,]  in  order  to  obtain  inf(»niation 
from  the  said  Morriion  respecting  the  said  Jdnuary^M  responsibility  and 
danger  of  being  made  liable,  as  a  security  in  a  bond  fox  John  Aikwr  nm 
collector  of  excise,  bearing  date,  as  appears  from  the  bond,  the  25th 
day  of  August  1797.  This  deponent  believes  he  was  requested  by 
January  to  bring  a  suit  against  the  said  Morriaon  to  compel  him  either 
to  give  up  the  bond,  or  give  the  said  January  a  receipt  or  discharge 
against  it ;  and  that  this  deponent  wished  to  understand  from  the  said 
JMbrruon,  what  was  the  said  Januan^M  situation  before  he  took  any 
such  measure,  or  whether  such  measure  was  necessary.  The  said 
Murriaon  informed  the  deponent,  that  Jchn  ArUwr  had  paid  a  sufficient 
sum  to  discharge  that  bond ;  and  that  what  he  had  paid  jAouU  he  so 
ap^ML  This  answer  was  reported  to  the  said  Janwtry^  with  which  he 
appeared  satisfied ;  and  this  deponent  was  himself  of  opini<m  he  was 
safe."    Signed  /.  Hughes. 

The  objections  stated  to  the  admission  of  the  deposition  on  the 
record  were,  (!•)  because  the  said  deposition  did  not  go  to  prove,  that 
the  said  Jhihur  had  discharged  the  condition  of  the  bond  in  suit ; 
(2.)  because  it  only  went  to  prove  a  promise  on  the  part  of  the  super- 
visor to  appropriate  the  payments,  and  not  an  achud  appropriation ; 
(3.)  because  it  did  not  appear,  that  Arihur  had  given  any  directions  to 
the  supervisor,  haw  to  apply  his  paymerUs^  or  ihai  the  supervitor  had  ever 
made  his  deetian  to  appropriaU  (hem  diffBrenfiyfram  the  amount  eurreni; 
(4.)  because  the  said  Arihur  If  Patterson  were  not  present  and  assent- 
ing to  the  arrangement  promised  to  be  made  by  the  supervisor; 
(5.)  because  it  was  an  attempt  by  bare  parol  to  impeach  the  vfordt  [ac- 
counts?] of  the  supervisor;  (6)  because  the  isords  [accounts?]  of  the 
supervisor  were  the  best  and  only  evidence  of  the  application  made  by 
the  supervisor,  and  ought  not  to  be  impeached  or  contradicted  by  a 
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^plicatioD  of  the  payiMDts,  after  they  had  been  paaaed  inlo  gen- 
eral accoimt»i¥as,|»er  M^aii  applicalkmof  suchpaynentsyi^ 
AAowed  by  aome  poaitiye  aol  c£  appropriatioB.    The  Siqpreme 

fsoiiiiie  of  the  aoperviaor  U  do  an  ad  w4  ^tte  Ime  qf  hi»  AOift  and 
•ontfaiy  tboieto^  But  the  Court  of eRuled  the  oli|)ectioBa»  and  the  de- 
poaition  waa  permitted  to  go  to  the  jury  as  evidencoi  for  the  purpoee  of 
ahowiag  that  the  bood  waa  paid  and  discharged. 

The  attorney  for  the  UmUd  Skiiu  then  inlroduoed  Morruan  (the 
anperviaor)  aa  »  witnee%  who  depoeed,  *"  that  he  had  a  reoolleotioa  of 
Jdmm  A^gftia^oalliag  upon  hini  aa  the  attorney  of  /muofy,  and  con* 
verung  with  hi»  about  the  bond  new  aued  upon.  But  that  he  did  not 
believe,  that  be  had  ever  told  said  Hugh€$^  that  he  would  impropriate 
the  payments  to  the  discharge  of  the  bonds  upon  which  the  suit  ia 
brought^  That  the  payments,  which,  had  been  made  by  wirih»r^  if  ap- 
plied to  the  bond  now  sued  upon,  would  discharge  it ;  but  that  he  had 
imtrmadB  amf  Mar  ofpnpriaiUmt  as  he  recollected,  than  that  staUdin 
ike aeoomi9  abom  aUuded  to;  although  he  might  have  aaid,  and  he 
believed  he  had  firequently  tdd  the  defendant,  January^  and  others, 
that  the  whole  of  Jbtmery't  bond  would  be  paid  ofi;  if  the  payments 
that  were  made  by  Jhihur  were  appropriated  to  the  discharge  of  that 
bond  exclusively ;  and  that  he  had  himself  entertained  an  opinion,  that 
the  payments  that  were  made  by  tMhur,  ought  to  be  appplied  to  the 
payment  of  the  first  bond,  until  that  was  paid  offl  But  that  he  had  de- 
UsnnMitd  to  mder  the  eredUs  ae  thtjf  were  made  vp»n  the  accotmi  current^ 
lohich  he  had  done,  and  leave  it  to  the  law  and  the  Court  to  fix  ap- 
pro|»riations,  when  difficulties  should  arise.  Thai  Arihwr  never  gave  him 
at^  dimcHums  abaui  the  appropriaium  qfhia  credits  at  Qie  timef  or  before^ 
he  became  ewtUUdte  them,  nor  trnUl  u^Ur  a  ewU  waa  Imnight  against  him 
and  PaUersen  yiponihe  last  [second]  bond ;  and  that  then  he  gave  him 
directions  in  writing  to  appropriate  certain  credits  and  payments  exclu- 
sively to  the  credit  of  Patterson ;  but  thai  he  reused  to  do  so^  leaving  it 
to  the  Court  to  make  the  appropriation." 

The  defendanto  then  called,  one  "  James  Coleman^  formerly  a  clerk  in 
the  supervisor's  office,  who  deposed,  that  the  defendant,  January,  sev- 
eral limes  catted  at  the  office  on  the  subject  of  his  bond,  expressed  his 
uneasiness  about  its  remaining  out,  and  his  desire  to  get  it  up.  That  the 
supervisor  assored  him,  that  ^rihur  had  paid  enough  to  discharge  that 
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Ckwrt  decided  both  pokrts  agarast  die  deCBodaiit ;  aod  oremried 
die  cootrafj  deeinen  of  d»  Circuit  Court.  The  case  of  die 
UnM  Biates  V0.  JVteoff,  (IS  WheaUm,  505.)  in  «diich  die  OnUed 


boiidt  beeaoae  ho  thought  mush  bonds  ought  to  raoein  as  vowAium 
in  hiB  office.*' 

The  reoord  then  pcocoedB:*-**  This  being  the  uhoU  {^f  (he  iutmom^ 
delinntd  <m  hoik  Muj  the  attorney  for  the  UmUd  8UfU$  awnd  the 
GoerC  to  iastnict  the  juiy,  ikai  the  eUdian  andpromUe  qfthe  n^^itvimr 
to  Jmmea  Bugkes^  Mated  in  hie  dqumUmf  tnOesr  the  said  prwnim  wa$ 
Jk^Uled  fty  some  act  tf  ^pprojpriaiiaH  tf  the  jwfnimi$^  Ijf  ^ 
iogsnot^it»elf0»appropHaiuM<fihepcqpnents.  Bat  the  Coortovar- 
ruled  the  modmi  of  the  attomej,  and,  on  motion  of  the  delfendanUy  iiH 
eiraeted  the  jury^  that  if  they  believed  that  the  supervisor  had  made 
the  electibn  and  promise,  as  stated  in  the  d^jHrntian  <^  James  JBugksSt 
that  it  was  a  declaretii^  oi  his  election,  how  the  payments  made  by 
Mkm-  should  be  applies  and  that  whether  a  formal  entry  in  the  boohSy 
of  dieir  appropriation,  eotrespimding  with  that  election,  were  made  cr 
not,  was  immaterial,  and  ikai  the  jury  aug^  to  consider  the  appiropru^ 
Hon  as  wusie,^    To  which  opinion  an  exception  was  taken. 

Such  is  the  record ;  and  upon  this  posture  of  the  case  several  observ> 
vations  arise  to  explain  the  opinion  of  the  Co^rtf 

1.  The  cause  was  suhoiitted  wUkout  argumef4$  and  therefore  no 
points  could  arise  before  the  Court,  except  such  as  were  apparent  «^ 
the  record. 

3.  Now  upon  the  record  the  only  points  were,  (1.)  the  admissibility  of 
Hughes^s  deposition ;  and  (2.)  the  instruction  of  the  Court  with  safer 
rence  to  that  deposition, 

3»  No  point  was  made  as  to  the  effect  of  payments  and  credits  made 
on  genertd  account  in  an  account  current  between  the  parties.  But  the 
whole  •pause  seems  to  have  proceeded  upon  the  assamption,  that  but 
for  the  ^qiecjol  election  and  promise  of  the  supervisor,  the  payments 
made  and  xaredited  upon  general  account  would  noit  have  eztiogaished 
the  ^iitfH?fM)/?nt  items  of  debt,  so  as  to  have  discharged  the  fint  bond 
on  which  Jamtary  was  surety.  The  poi^t  not  having  been  made,  could 
not  intentionally  have  been  decided  by  the  Supreme  Court 

4.  There  was  no  evidence,  that  in  the  sMghtest  d«!giee  teiM^to 
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States  78.  January  fy  Pattenon  is  reoogoised,  turned  upon  €ii- 
ticely  distinct  considerations.  There  the  Uniied  Skstet  were 
supposed  to  have  a  right,  Kke  any  other  creditor,  to  apply  pajr- 


show,  that  Arttur^  at  or  before  the  time  when  the  ptnfmenU  or  cndiU 
vftre  made  hy  ikt  superviaor  in  kis  hooks,  directed  any  special  appropria- 
tion of  them ;  or  that  he  did  not  intend  that  they  ahoold  be  placed  to 
general  account  On  the  contrary,  Morrison  expressly  swore,  that  no 
>  snch  directions  had  ever  been  given  until  long  t^Urwards,  and  after  the 
suit  was  brought  on  the  first  bond.  And  Hughesi^s  testimony,  which 
applies  to  a  period  long  afU^r  aU  ihe  payments  were  made,  and  passed  in 
the  account  current  on  general  account,  only  goes  to  show,  that  the 
supervisor  at  that  time  elected  and  promised,  that  the  payments  and 
credits  shoM  be  applied  to  the  discharge  of  the  antecedent  debt ;  not 
that  he  had  already  so  applied  them.  But  the  point  did  arise,  whether, 
when  no  special  appropriation  had  been  made  by  either  party  at  the 
time  of  the  payments,  but  they  had  been  passed  to  general  account, 
without  objection,  on  the  account  current,  a  public  officer  could,  by  his 
subsequent  election  or  promise,  change  or  alter  the  appropriation  from 
the  general  account  already  made,  to  a  special  account  Some  of  the 
objections  taken  to  the  admissibility  of  Hughes^s  deposition  relate  to 
this  point 

If  the  opinion  of  the  Court  is  examined  with  reference  to  the  facts 
above  stated,  and  the  points  made  on  the  record,  it  will  at  once  be  seen, 
that  there  was  no  decision  made  on  the  point  often  supposed  to  have 
been  ruled  in  this  case,  viz,  that  payments  made  on  general  account  do 
not,  (as  in  common  cases,)  go  to  extinguish  antecedent  items  of  debt 
according  to  the  order  of  time,  when  the  account  is  with  a  public  offi- 
cer of  the  United  States. 

The  judge,  who  delivered  the  opinion  of  the  Court,  after  referring  to 
the  rule  of  law,  that  the  debtor  may,  if  he  pleases,  at  the  time  direct 
the  application  of  payments,  and  if  he  does  not,  the  creditor  may  direct 
it;  and  if  neither  does,  the  law  wiU  make  the  application,  proceeded 
to  state,  that  the  majority  of  the  Court  were  of  opinion,  « that  the  rule 
adopted  in  ordinary  cases  is  not  applicabU  to  a  case  circumstanced  as 
Has  «,  where  the  receiver  is  a  pubUc  officer  not  interested  in  the  event 
of  the  smt,  and  who  receives  on  account  of  the  United  Slates,  where  the 
payments  are  indisenminately  made,  and  where  sureties  under  distinct 
obligations  are  interested." 
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mentSy  made  bjr  the  debto',  to  aaj  acooaot,  where  the  deUor  bi 
self  had  made  no  applicatioo. 

I  have  had  occasiOD  to  conaider  this  pobt  in  the  case  of  the 

If  I  understand  this  declaiatioii  carreetfy,  it  nnuty  with  reference  to 
the  &cts  in  the  case,  mean,  that  where  payments  have  been«uiifcrMii- 
naidy  made,  and  carried  to  general  account  with  ofiltcers  of  the  United 
Slates,  the  debtor  has  no  right  avhtequenUy  to  direct  or  alter,  the  appro- 
priation so  made,  to  any  other  account  or  purpose.  Neither  has  the 
officer  acting  for  the  UnUed  Slates  a  right  to  assent  to  or  to  make  such 
subsequent  appropriation.  He  has  no  authority  to  change,  on  behalf  of 
the  Untied  StaU$^  the  state  of  any  payment  as  it  is  first  applied  on  gen- 
eral account 

It  is  then  added : ''  It  will  be  generaUy  admitted,  that  moneys  arising 
due  and  collected,  subsequently  to  the  execution  of  the  second  bond, 
cannot  be  applied  to  the  first  bond,  without  manifest  injury  to  the  surety 
on  the  second  bond,  and  vice  vend,  I  understand  this  to  be  no  more 
than  an  argument  from  inconyenience ;  and  not  an  assertion,  that  all 
moneys  collected  subsequently  to  the  second  bond  are,  if  passed  to  gen- 
era/ account,  to  be  applied,  not  to  the  discharge  of  thefirttj  but  of  the 
second  bond. 

It  is  then  added :  ^  Justice  between  the  different  sureties  can  only 
be  done  by  reference  to  the  collector's  books ;  and  the  evidence,  which 
they  contain  may  be  supported  by  parol  testimony,  if  any  in  possession 
of  the  parties  interested." 

I  understand  from  this  declaration,  that  the  books  of  the  collector 
are  to  furnish  the  evidence  as  to  the  debits  and  credits,  whether  on 
generai  account,  or  on  special  account  or  appropriation ;  and  that  parol 
evidence  is  admissible  to  support  that  evidence ;  but  not  to  contradict 
it.  At  least  the  latter  position,  if  not  stated  nor  implied,  is  not  disaf- 
firmed. 

The  decision  was,  ''  that  the  Circuit  Court  erred  in  the  opinion  g»o- 
en."  That  is,  that  the  Circuit  Court  erred  in  instructing  the  jury,  that 
if  they  believed,  that  the  supervisor  had  made  the  election  and  prom- 
ise, as  stated  in  Hughes's  dqtosition,  it  was  a  declaration  of  his  election, 
how  the  payments  oiJMiur  should  be  applied,  and  that  whether  a  for- 
mal entiy  was  accordingly  made  of  such  appropriation  or  not,  in  his 
books,  the  jury  ought  to  consider  such  appropriation  as  made. 
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F^9tmuUr  Generd^u.  Arkr, (JUmie,)  1837,  and  to  ik^ 
ion  there  giveo  I  deEberalely  adhere. 

Mj  jodgnMDt  is,  tfatt,  es  llie  eredite  earned  into  the  general 
account  of  JBotime,  for  disbursemeots  since  the  second  bond  was 
given,  ftr  exceed  tiiose  doe  ^r  bioi  to  ibe  UnUed  Siaktj  the 
psrties  to  tlie  first  bead  ere  disdiaiBed  fiom  §mj  lespeosibifitf 
tiiereoD.    The  biB  must  therefore  be  dismissed. 

SiB  ditmmed  aecorHngly. 
t  II  ■■ 

Now  this  opinioo  of  the  Circuit  Court  embraces  two  points :  1.  That 
the  supervisor  had  a  right  q/Ur  wck  faymtitd$  vpon  general  aceowU^  to 
make  a  special  application  of  them  to  the  first  bond :  3.  That  his 
promise  to  Hug^  was  an  election  to  make  such  special  application, 
and  amounted  without  anj  farther  act  done  to  an^tna^  application  ac- 
cording to  his  promise. 

The  decision  of  the  supreme  Court  negatives  both  propositions^  and 
go€$  nofarihar.  The  langu^^e  of  the  judge  must  be  construed  with 
reference  to  them* 

There  is  no  record  of  the  form  of  the  judgment  of  reversal^  or  man- 
date in  this  case. 

In  VnUtd  StaUa  vs.  JVtcott,  (12  Whtaton  R,  $05^  511,)  this  case  of 
UniJUd  Staiea  vs.  January  fy  PaUerson,  (7  Cranch,  572,)  was  referred  to 
by  the  Court  in  its  opinion,  as  in  point  to  show,  that  as  to  credits  after 
a  second  bond  given,  it  was  ai  ike  decHon  qf  the  government  to  apply 
them  to  either  account  This  is  doubtless  true,  where  the  debtor 
makes  no  other  application  at  the  time  of  the  payments  or  credits.  But 
if  the  government  carry  them  to  general  account,  it  is  presumed,  that 
it  was  not  intended  to  say,  that  they  could  afterwards  be  altered  to  a 
special  account^  by  tb^  government^  so  as  to  affeptsuretiea. 
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Sv«»HCN  T»  NoATBAii  ud  SukRAH  Lanouet,  Eijiaciilors  of 
^tSuuA  Tmmghi/^  and  NicHoias  Ti^ioa  akd  othush 
Judges  of  the  Court  of  Piobite  fiv  tba  ttwm  of  JVeuipor^  ia 
IZftode  tdmndf  Defeadantfl. 

The  ooarts  of  the  Vmttd  ShUs,  ••  courts  of  equity,  posseM  Jnrlidletion  to  noaiiH 
Ilia  niltf  ift  &f«vr  of  leg^MwanddlitdbiifeMitetlMirpoztioaiaf  tHie  enatft  ol 
the  deceased,  ootiritbstandiDg  there  maj  be,  by  the  local  juriapnidence»  a  remedy 
at  law  on  the  administration  bond,  in  favour  of  the  party.  This  class  of  cases  iff 
of  ooncanem  and  not  of  exdosiTe  jurisdiotioii. 

A  j«df  meat  io  the  coart  of  probate  of  a  state,  is  not  cooclosive,  where  it  has  been 
obtained  by  fraud.  The  settlement  of  an  administrator's  account  in  tlie  probate 
court,  proeored  by  fraud,  is  ^ot  condoei?*! 

A  bill  ibr  a  discovery  of  asseu  lies  in  equlQr,  notwithstanding  a  remedy  at  law. 

If  an  ,^bnm«an  administrator  procure  an  auxiliary  administraUon  in  J!^2aiu^  and 
leceives  from  the  administntor  there,  the  asseta  oollected  under  raeh  nteteMl^ 
dun,  he  is  chacseaUe  here  for  Um  aaaeu  so  received  as  adminisCmtor. 

If  an  adounistrator  be  at  the  same  time  guardian  of  the  legatees  or  distributees,  and 
receive  foreign  assets  as  abovesaid,  and  do  not  inventory  or  acooant  for  them,  ot 
procnn  any  settlement  of  tiitoa  in  the  Probste  Ck>iirt,  and  a  distribution  of  them 
according  to  law,  he  will  be  deemed  to  receive  them  as  admimstraUirt  and  not  to 
retiun  them  as  guardian.  Some  act  or  admission,  showing  a  retainer  as  guar- 
dian, as  an  aoQontIng  in  the  pnibtte  oflkeaa  guardian  foi  the  aaoe,  is  necessary 
to  exonerate  him  from  liabiliiy  as  administrator. 

The  sureties  of  an  administrator  are  liable,  in  the  same  manner  as  their  principal,  Ibr 
assets  so  recelvedv  ontil  some  net  or  admisslan  eaiablisfatng  a  letaineff  as  gnaxdiao. 
AforHori  the  rule  is  so,  where  the  administrator  has  never  admitted  the  receipt 
ofsuch  assets  as  guardian  or  administrator;  but  fraudulently  concealed  the  fact 
from  all  the  parties  in  interest. 

The  statute  of  limitations  binds  courts  of  equity  as  well  as  law,  in  cases  of  concur- 
rent jurisdiction ;  and  sometimes,  by  way  of  analogy,  binds  equitable  titles. 

The  statute  of  limitations  ot  Rhode  Aland,  of  suits  brought  against  execntois  and 
administrators,  is  a  good  bar  in  equity  as  well  as  at  law. 

Where  an  admuustrator  and  his  sureties  die,  a  suit  brought  by  a  legatee  or  distribn- 
tee  to  recover  for  the  de&nltof  the  original  executor  in  not  paying  the  sane^ 
mnst  be  brought  against  the  administrator  of  the  executor,  or  the  executor  of  his 
sureties,  within  three  years  after  the  last  administration  is  talcen  out ;  otherwise  it 

is  barred. 
Who  am  proper  potiM  to  be  BUuU  in  Mi^  a  ciM  f 

Bill  io  equity.     The  facts  of  the  case  were  as  follows  : 
Adam  Ferguson  of  Xewport,  Rhode  Island^  made  his  will, 
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bearing  dale  April  13,  1797,  giving  all  hb  property,  real  and  per- 
sonal, to  his  only  child,  habeUa  Jlmbrosef  and  appointihgiher  ex- 
ecutrix to  his  will.  Some  time  in  July  1800,  said  A*  Fergmon 
died,  (his  daughter  babtUa  havmg  died  before  him,)  leaving 
hb  will  unrevoked.  By  the  laws  of  Rhode  Llandf  {Digegt 
of  1798,  p.  282,)  when  any  devisee  of  personal  or  real  estate 
dies  before  the  testator,  leaving  lineal  descendants,  such  de- 
scendants shall  take  under  the  will  in  the  same  manner  as  the 
devisee  would  have  done,  had  he  or  she  survived  the  tes- 
tator.  JbabeUa  Ambro$e  left  two  children,  Ann  F*  PraU, 
and  Robert  J.  Ambrose^  plaintiffi  in  the  present  bill.  On  the 
14th  of  July  1800,  the  will  of  A.  Ferguson  was  approved  by  the 
court  of  probate  of  the  town  of  JSTewport,  On  the  21st  of  the 
same  July,  Robert  M.  Ambrose,  the  husband  of  the  said  haheUa, 
and  the  father  of  the  said  Ann  F*  and  Robert  J*.,  was  appointed 
administratDr  on  the  estate  of  A*  Ferguson,  with  the  will  an- 
nexed, and  gave  bond  according  to  law,  with  WUliam  Langley 
and  hrael  Anithrose  as  sureties.  On  the  4th  of  August  1800,  an 
inventory  of  the  personal  estate  of  the  said  A.  Ferguson  was  re- 
turned to  the  court  of  probate,  amounting  to  ^311.60.  On  the 
9th  of  May  1808,  it.  M.  Ambrose  rendered  his*  account  of  ad- 
ministration, bearing  date  April  25th,  1801,  which  was  receiv- 
ed, examined,  and  allowed  by  the  court  of  probate.  The  bill 
charges,  that  the  decree  of  the  court  of  probate  allowing  this 
account  was  obtained  by  fraud.  This  account  credits  the  estate 
of  A.  Ferguson  with  the  amount  of  the  inventory,  being 
j@li.60,  and  exhibits  a  balance  in  favour  of  the  administrator 
against  the  estate,  of  $636.83.  This  is  all  the  inventory  or  ac- 
count of  the  property  of  .^.  Ferguson,  ever  rendered  by  the  said 
R.  Jlf .  Ambrose. 

A.  Ferguson,  at  the  time  of  his  death,  had  a  balance  of  ac- 
count due  him  from  the  firm  of  MitcheU  fy  Cockbum,  who  were 
established,  and  transacting  business,  in  the  city  of  London* 
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This  firm  was  composed  of  George  Hanbury  Miiehdl  and 
James  CoMwm^  was  formed  in  January  1800,  and  was  dissohr- 
ed  in  September  1802,  by  the  death  of  CocAftum.  Upon  the 
death  of  Cockbum^  Mitchell  continued  .the  business  of  the  firm» 
under  a  new  firm,  composed  of  himself  and  others,  under  the 
style  of  MitchdLt  Lindsey^  fy  Co*  and  the  balance  due  jf  •  Per- 
guaon  from  MUdneU  and  Coekbum  was  transferred  to  the  firm 
of  MUeheUf  Land»ay,  Sf  Co. 

A,  Fergtuon,  at  the  time  of  his  death,  also  owned  stock  in  the 
English  funds,  which  stood  in  the  name  of  William  Jnnes,  mer- 
chant, of  the  city  of  London.  Said  Lines  died  before  Ji.  Dergu^ 
son,  and  Oeorge  Hanbury  Mitchell,  James  Lines,  and  John  ^fich- 
oU,  were  the  executors  of  his  will.  On  the  26th  of  June  1801, 
R.  M.  Ambrose  wrote  Lines  and  Mitchell,  executors,  stating  the 
decease  of  .^^  Ferguson,  that  he  was  administrator  on  bis  estate, 
with  the  will  annexed  &cc.,  and  requesting  information  of  the 
balance  due,  and  the  amount  of  the  stock  tic.  To  this  letter, 
Mitchell  ^  Coddmm  reply,  under  date  of  September  3,  1801,  in 
which  they  state  the  amount  of  the  balance  in  their  bands,  also 
the  value  of  the  stock,  and  advise,  that  JR.  M.  Ambrose  should 
send  out  a  power  to  some  one  in  England  to  take  letters  of  ad- 
ministration ;  that  such  person  being  appointed  administrator  on 
the  e&cts  in  England,  would  be  authorized  to  receive  the  bal* 
ance,  and  the  proceeds  of  the  stock  or  the  stock  itself,  and  to 
pay  it  over  to  him  22.  M.  Ambrose.  On  the  2 1st  of  December  of 
the  same  year,  jR.  M.  Ambrose  sent  out  a  joint  and  several 
power  to  Mitchell  Sf  Coekbum  to  take  out  letters  of  administra- 
tion for  him  in  England,  and  requested,  that  the  executors  of 
William  Lines  would  transfer  the  stock  to  the  names  of  Mitchdl 
^  Coekbum,  which  was  accordingly  done  by  the  two  surviving 
executors,  George  Hanbury  Mitchell  and  John  Nieholl. 

MitcheU  &l  Coekbum  supposed,  that  babella  Ambrose  had 
died  after  her  father.  Under  this  impression,  letters  of  adminis- 
tration, bearing  date  February  27, 1802,  were  granted  to  James 
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Cockbutiif  one  of  the  firm  of  Mitchell  Sf  Cockbum^  oo  the 
property  of  A.  Fergusotij  with  the  will  annexed,  and  on  the 
property  of  habdla  Ambrose^  all  for  the  use  of  R.  M,  Ambrose* 
On  the  23d  of  February.  1803,  this  stock  was  sold  by  MUcheU 
ibr  jg  374.  4s.  3^.  {CoMurn  having  died  September  1802;) 
and  this  sum  was  placed  to  the  credit  of  R.  M.  Ambrose  in  the 
hoods  of  MiicheUi  Lindsay^  fy  Co.  by  him  the  said  MUcheU* 
The  balance  due  from  Mitchell  Sf  Cockbum^  and  transferred  to 
MUchellf  Lindsajfi  ^  Co.  as  before  stated,  together  with  the 
proceeds  of  the  stock,  amounted  to  tlie  sum  of  jC644.  12s.  8d. 
and  was  drawn  for  by  R.  M.  Ambrose  by  bills  of  exchange,  from 
January  28,  1803,  to  October  16,  1804.  The  balance  which 
was  transferred  from  Mitchell  fy  Codcbum^  to  Mitchell^  Lindsci^^ 
Sf  Co.  was  increased  in  the  hands  of  the  latter,  by  the  receipt  of 
the  dividends  on  the  stock,  until  the  same  was  sold.  The  trans- 
fer of  said  balance  to  Mitchell,  lAndsatfj  fy  Co, ;  the  transfer  of 
said  stock  to  Mitchell  ^  Cockbum,  by  the  executors  of  William 
Innes;  and  the  subsequent  sale  of  the  same  by  Mitchell;  were 
all  done  by  the  direction  and  at  the  request  of  R.  M.  Ambrose. 

R.  M.  Ambrose,  on  the  6th  of  April  1801,  was  appointed 
guardian  of  the  said  Ann  F.  Pratt  and  Robert  J.  Ambrose,  and 
gave  bond  in  the  penal  sum  of  $4000  for  the  faithful  performance 
of  tlie  trust,  hut  never  rendered  any  guardianship  account  whatev- 
er, and  the  sureties  on  this  bond  are  both  dead  and  left  no  estate. 
A.  M.  Ambrose  is  dead,  leaving  no  property,  and  oo  administra- 
tion has  ever  been  taken  on  his  estate  ;  Israel  Ambrose,  one  of 
the  sureties  on  his  administration  bond,  is  also  dead,  leaving  np 
property,  and  no  administration  has  ever  been  taken  on  his  es* 
tate,  neitlier  of  them  leaving  any  estate  to  administer  upon. 
Some  time  in  1817,  William  Langky,  the  other  surety  on  the  ad- 
ministration bond  of  R.  M.  Ambrose,  died,  leaving  a  large  real 
and  personal  estate,  which  he  dbposed  of  by  will.  Stqthen  T. 
J^Tortham  and  Sarah  Langky,  defendants  in  this  suit,  are  his  ex- 
eculocs.    The  will  was  approved  July  9, 1817,  the  executors  ao« 
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{d  of  the  trust,  and  gave  bond  according  to  law.  The  will 
Ss  the  following  provisions:  "The  whole  of  my  bank 
^11  be  kept  sacredly  for  the  purposes  expressed  in  this 
,«i5t  will  and  testament,  and  to  that  end,  if  my  personal  estate 
over  and  above  said  bank  stock  last  mentioned,  should  be  insuf- 
ficient for  the  payment  of  my  just  debts  and  the  expenses  of  set- 
tling my  estate  in  manner  provided  by  law,  and  for  the  raising 
and  disposition  of  said  sum  of  $3000  as  herein  above  ordained, 
then  my  will  is,  and  I  hereby  authorize  and  order  my  said  exec- 
utors, to  make  sale  of  so  much  of  my  real  estate,  at  their  dis* 
cretion,  as  may  be  necessary  to  make  up  the  deficiency,  and  the 
proceeds  thereof  to  apply  for  the  purpose  of  making  up  said  de- 
ficiency ;  and  to  execute  and  deliver  all  necessary  deeds  and 
grants  of  the  said  real  estate,  so  to  be  sold  by  them  as  aforesaid. 
Pirovided,  however,  that  if  it  should  be  necessary  to  make  sale 
of  any  of  my  real  estate  for  the  purposes  aforesaid,  that  part 
thereof  now  occupied  by  my  said  daughter  Sarah  R.  Ambro9e 
and  her  husband  shall  not  be  sold,  excepting,  that  the  other  parts 
of  my  real  estate  should  prove  deficient  for  the  purposes  afore- 
said." 

The  Sarah  R.  Ambrose  herein  mentioned,  was  the  second  wife 
Cff  said  JR.  M.  Ambrose^  and  the  daughter  of  the  said  fVUKam 
Langley.  The  executors  possessed  themselves  of  ample  per* 
sonal  estate,  exclusive  of  the  bank  stock,  to  pay  all  the  debts  of 
the  testator,  including  the  debt  due  the  plaintifis,  and  expenses  of 
settling  the  estate.  The  said  Ann  F.  Pratt  became  of  age  in  March 
1818;  the  said  Robert  J,  AmhrosBj  November  1820;  and  m 
evidence  or  information  of  the  property  in  England  belonging  td 
Adam  Ferguson,  and  received  by  R.  M.  Ambrose,  ever  could  be 
obtained  by  the  plaintifls,  until  October  1825,  although  much 
expense  had  been  incurred  for  that  purpose,  and  a  commission 
bad  been  sent  to  Mr.  AspinwcM,  to  take  the  testimony,  in  1817,  to 
be  used  in  a  suit  in  the  State  Court,  who  returned,  that  afttrr 
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makiog  the  most  diligent  inquiry,  be  could  discover  no  traces  of 
the  property. 

The  bill  charged,  that  all  the  debts  of  William  Langley,  ex- 
cept the  debt  due  the  plaintiffi,  were  paid,  and  prayed  for  an  ac- 
count of  the  personal  estate  of  WUliam  Langhyj  and  that  if  the 
same,  exclusive  of  the  bank  stock  and  legacy  of  ^3000,  vras 
sufficient  to  pay  the  plaintifis^  that  the  executors  might  be  de- 
creed to  pay  accordingly ;  or  in  case  of  a  deSciency  of  personal 
estate,  that  the  executors  might  be  decreed  to  sell  enough  of  the 
real  estate  to  make  up  the  de6ciency ;  and  for  general  relief. 

The  case  was  argued  at  great  length  by  Pearce  and  Greene 
(District  Attorney)  for  the  plaintifis,  and  by  fiufi^  and  Bazard 
for  the  defendants. 

Stort  J.  This  is  a  bill  in  equity,  brought  under  the  follow- 
ing circumstances.  The  plaintiffs,  Ann  F.  Pratt,  (wife  of  the 
plaintiff,  Thnnas  Pratt,)  and  Robert  J,  Ambrose,  are  children  of 
IfobeUa  Ambrose  deceased,  and  her  only  lineal  descendants.  In 
April  1797,  her  father,  Adam  Ferguson,  made  his  will,  and  after 
payment  of  his  debts  kc.  he  devised  and  bequeathed  all  his  real 
and  personal  estate  to  the  said  Isabella,  and  made  her  executrix 
of  his  m\L  She  died  before  her  father,  leaving  her  children 
above  named.  Her  father  then  died,  viz.  in  1800,  and  in  July 
of  the  same  year,  Robert  M.  Ambrose,  the  husband  of  IsabeUoy 
and  father  of  her  children,  took  administration  with  the  will  an*, 
nexed  of  Ferguson'*s  estate,  and  gave  a  bond  to  the  court  of 
probate  in  the  usual  form,  for  a  faithful  administration  of  the  es- 
tate. The  sureties  upon  the  probate  bond  were  Israel  Ambrose 
and  WiUiam  Langley,  both  of  whom  are  since  deceased.  Lang- 
ley  made  his  will,  and  appointed  the  defendants,  S,  T.  J^TorthoM 
and  Sarah  Langley,  his  executors,  who  took  upon  themselves  the 
trust.  The  other  defendants  named  in  the  bill,  are  the  present 
judges  of  the  probate  court  oij^evjport,  who,  as  successors  in  office 
of  the  former  judges,  are  regularly  entitled  to  the  custody  and  con- 
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troul  of  the  bond,  and  to  institute  proceedings  thereon,  for  the 
due  settlement  of  the  estate.  The  reason  assigned  in  the  bill  for 
making  them  parties  is,  that  they  have  confederated  and  com- 
bined with  the  other  defendants,  to  d^prive  the  plaintiff  of  the 
benefit  of  the  bond,  and  have  refused  to  deliver  the  same,  or  an 
authenticated  copy  thereof,  to  the  plaintiffi,  though  often  request- 
ed and  urged  so  to  do.  No  proceedings  seem  however  to  have 
been  bad  against  them,  and  no  decree  is  now  sought  against 
them. 

By  the  laws  of  Rhode  Island^  '^  when  any  child,  grandchild, 
or  other  relation,  having  a  devise  or  bequest  of  real  or  personal 
estate,  shall  die  before  the  testator,  leaving  lineal  descendants, 
such  descendants  shall  take  the  estate,  real  or  personal,  in  the 
same  way  and  manner  such  devisee  would  have  done,  in  case 
he  [or  she]  had  survived  the  testator.^  (-D^e*^  of  1798,  p. 
282,  ^  6.)  Consequently  the  children  of  LabeUa  are  entitled  to 
take  the  same  as  their  mother  would  have  done.  The  bill  char- 
ges, that  JBo6en  JIf.  Ambrose,  after  so  taking  administration,  re- 
ceived sundry  sums  of  money  belonging  to  the  estate,  and  par- 
ticularly some  money  duetto  JPergtuon  in  England,  where  he 
caused  an  auxiliary  administration  to  be  taken  out,  under  which 
the  money  was  received  for,  and  by,  him.  It  farther  charges, 
that  he  never  brought  into  account,  or  in  any  proper  manner  ad- 
ministered upon,  the  assets  so  received,  but  fraudulently  ccm- 
cealed  the  receipt  of  the  same  from  the  court  of  probate ;  that 
in  May  1808,  he  settled  an  account  of  his  administration  in  the 
probate  court,  without  giving  any  credit  for  such  assets,  and 
there  charged  a  balance  due  to  himself  of  $636.83,  which  ac- 
count was  duly  allowed  and  ordered  to  be  recorded.  It  farther 
charges,  that  the  decree  of  allowance  was  procured  by  fraud. 
It  then  proceeds  to  state,  that  Israel  Ambrose,  the  smety,  died 
intestate,  leaving  no  estate,  and  that  no  administration  has  been 
granted  on  his  estate.  That  R.  JIf.  Ambrose,  (the  administrator,) 
b  September  1815,  died  intestate,  leaving  no  estate,  and  that  no 
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administration  has  been  granted  on  his  estate.  That  in  June 
1815,  WSliatn  Langley  (the  other  surety)  died,  leaving  a  large 
estate,  having  first  made  his  will,  and  that  F.  T.  J^Tortham  and 
Sarah  Langley  are  his  executors,  and  have  possessed  themselves 
of  a  large  estate,  more  than  sufficient  to  pay  all  his  debts,  and  to 
pay  the  plaintiffi,  Ssc.  And  the  bill  insists  on  the  right  of  the 
phindffi  to  receive  payment,  from  Langley^s  estate,  of  the  sums 
due  them,  in  virtue  of  the  bequest  to  thalr  raotheir  by^fSdain  J^ 
gusan.  And  a  discovery  is  prayed  for,  and  a  decree  of  paymiMit| 
out  of  the  personal  assets,  of  the  sums  due  them  as  aforesaid,  and 
that  if  they  are  insufficient,  out  of  the  real  estate  of  Langley^ 
which  by  his  will  is  specially  charged  with  payment  of  his  debts.* 
There  is  also  a  general  prayer  for  relief. 

Many  of  the  facts,  stated  in  the  will,  are  admitted  by  the  an- 
swer of  ^ortham  and  Langley^  executors ;  and  indeed  the 
other  facts  put  in  issue,  seem  substantiated,  far  enough  to  lay  a 
ground  work  for  relief,  if  the  plaintifis  are  otherwise  entided  to 
any,  upon  a  survey  of  the  whole  merits,  and  according  tb  tbd 
principles  of  a  court  of  equity.  But  a  very  important  fact  di^^ 
closed  in  their  answer  is,  that  in  ApriL.ld01^/fo6<&^JIf»  Ambrote^ 
the  administrator,  took  out  of  the  probate  court  letters  of  guar^ 
diAnship  upon  the  persons  and  estates  of  his  children,  the  plain- 
tiffi)  who  were  then  minors,  and  did  not  come  of  age  until  after 
his  death.  He  gave  bonds  in  due  form  of  law,  in  the  penalty  of 
^4000  with  sureties,  for  the  faithful  performance  of  his  duties  ad 
guardian.  The  bond,  by  the  laws  of  Rhode  Island^  like  tliat  in 
cases  of  administration,  is  taken  -in  the  names  of  the  judges  of 
pfobate,  for  the  time  being,  payable  to  them  and  their  successon^ 
in  office.  The  sureties  on  the  guardraniship  bond  are  both  dead ; 
one  of  them  leaving  his  estate  insolvent ;  and  the  other  leaving  an 
estate  inventoried  at  $1082.96,  of  which  no  administration  ac- 
count has  yet  been  settled.  No  guardianship  account  was  ever 
rendered  by  R.  M,  Ambrose,  the  guardian,  to  the  probate  court ; 
and  the  minors  came  of  age  in   1818  and  1820.    Upon  the  set- 
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tiement  of  the  administration  account  ot  R.  M.  Ambrose  in  1808^ 
a  quietus  in  common  form  was  granted  to  him  by  the  court  of 
probate. 

The  answer  of  the  executors  sets  up  several  matters  of  special 
defence,  which  I  shall  by  and  by  consider  in  the  progress  of  the 
present  judgment. 

Upon  this  posture  of  the  case,  presenting  somewhat  of  novelty 
in  its  outlines,  several  questions  have  been  argued  at  the  bar, 
upon  which,  perhaps,  it  might  not  be  necessary  to  pass  an  uld- 
mate  judgment,  if  it  were  not  of  some  importance  to  close  this 
unpleasant  controversy.  I  will  proceed,  therefore,  in  the  first 
instance,  to  consider  the  objections  insisted  on  by  the  defendants' 
counsel,  reserving  the  consideration  of  some  others,  until  they 
shall  have  been  first  disposed  of. 

The  first  objection  taken,  is  to  the  jurisdiction  of  this  Court,  as 
a  Court  of  equity,  to  entertain  the  suit,  for  two  reasons.  The 
first  is,  that  the  plaintifi^  have,  if  entitled  to  any,  a  complete 
remedy  at  law,  upon  the  administration  bond,  according  to  the 
laws  of  Rhode  Island,  The  second  is,  that  by  the  same  laws, 
the  decree  of  a  quietus  operates  as  a  final  and#  conclusive  bar  to 
any  farther  proceedings  upon  the  bond. 

The  last  reason  is  founded  on  tlie  25th  section  of  the  act*re- 
specting  intestate  estates,  {Digest  of  1798^  p.  304,)  which  enacts» 
"  that  the  settlement  of  the  accounts  of  any  executor,  admini^ 
trator,  or  guardian,  by  the  court  of  probate,  or  in  case  of  appeal, 
by  the  supreme  court  of  probate,  shall  be  final  and  conclusive  on 
all  parties  concerned  therein,  and  shall  not  be  subject,  to  re-exam* 
ination  in  any  way  or  manner  whatsoever."  This  language  can- 
not be  considered  as  giving  any  higher  or  stronger  efficacy  to  a 
probate  decree,  than  a  judgment  possesses  at  the  common  law* 

Upon  general  principles,  fraud  avoids  the  latter,  and  the  same 
doctrme  has  been  uniformly  applied  to  all  instruments  and  pro* 
ceedings,  however  solemn.  The  cases  of  Sims  vs«  SU>cum^  (3 
Cranchj  307,)  and  Ammidon  vs.  Smithy  (1  WheaUm  R*  447,) 
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admit  the  geDeral  principle,  and  turn  upon  distinct  considerations. 
There  is  the  more  stringent  reason  for  applying  the  doctrine  in 
the  present  case,  because  the  administrator,  at  the  time  of  the  set* 
tlement,  united  in  himself  also  the  character  of  guardian  of  the 
plaintiffs,  and  as  minors,  they  had  no  means  of  redress  except 
through  him.  To  say,  therefore,  that  his  own  fraud  should,  un* 
der  such  circumstances,  bind  them,  would  be  to  subvert  the  very 
foundations  of  justice.  The  money  received  by  him  through  the 
instrumentality  of  the  aOxiliary  administration  in  Englandj  was 
clearly  assets  in  his  hands,  of  the  testator,  Fergusorij  and  ought, 
as  such,  to  have  been  accounted  for  in  his  administration  ac- 
count, settled  in  1808.  The  omission  so  to  do  was  a  plain  de- 
parture from  bis  duty,  a  breach  of  the  condition  of  his  probate 
bond,  and  an  inexcusable  fraud. 

As  to  the  other  ground,  it  is  true,  that  by  the  laws  of  Rhode 
Island,  {Digest  o/1798,jp.  307,  308,  309,  &c.)  creditors,  devi- 
sees, and  legatees,  may  have  remedy  by  a  suit  commenced  for 
their  use  on  the  administration  bond,  in  the  name  of  the  court  of 
probate,  where  there  is  a  maladministration ;  and  legatees  also 
have  a  direct  remedy  at  law  against  the  administrator,  for  their 
legacies,  whether  they  be  specific,  or  general,  or  residuary  lega- 
tees. In  many  cases,  die  remedy,  thus  provided,  may  be  ade- 
quate and  complete.  In  many,  however,  the  statute  provisions 
do  not  reach  the  whole  mischief.  They  are  not  adapted  to  a 
case  like  the  present.  They  presuppose,  that  the  debt  or  de- 
mand of  the  party  has  been  already  ascertained  by  a  judgment  at 
law  on  a  decree  in  the  probate  court ;  that  proceedings  for  this 
purpose  have  been  had  while  he  was  living ;  and  also  for  the 
most  part,  that  he  is  personally  sued  on  the  administration  bond. 
In  a  case  circumstanced  like  the  present,  I  am  by  no  means 
satisfied,  that  there  is  any  plain,  adequate,  or  complete  remedy  at 
law  under  the  statutes  of  Rhode  island.  They  do  not  seem  to 
contemplate  such  complicated  and  special  cases. 
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But  if  It  were  otherwise,  the  conclusion  to  which  the  objection 
seems  to  arrive,  would  not  be  attained.  It  has  been  often  decid- 
ed by  the  Supreme  Court,  diat  the  equity  jurisdiction  of  the 
courts  of  the  United  States  is  not  limited  or  restrained  by  the 
local  remedies  in  the  different  states ;  that  it  is  the  same  in  all  the 
states  ;  and  is  the  same,  which  is  exercised  in  the  land  of  our 
ancestors,  from  whose  jurisprudence  our  own  is  derived.^ 

There  are  many  cases  where  there  exists  a  concurrent  juris- 
diction in  courts  of  law  and  equity.  Such  are  cases  of  account, 
of  fraud,  of  partition^  of  dower,  &;c.^  The  existence  of  such 
legal  remedy  has  never  been  supposed  to  oust  the  jurisdiction  ci 
a  court  of  equity.  On  the  contrary,  the  jurisdiction  has  been 
constantly  maintained.  And  afortiorij  where  the  original  reme- 
dy exists  in  equity,  as  in  cases  of  fraudulent  affirmations  of  credit, 
and  of  legacies,  the  subsequent  assumption  of  jurisdiction  at  law 
ought  not  to  be  held  to  oust  that  which  has  already  vested.  It 
has  been  for  a  great  length  of  time  setded,  that  in  cases  of  the 
administration  of  assets,  courts  of  equity  have  a  concurrent  juris- 
diction with  courts  of  law.  The  original  ground  seems  to  have 
been,  that  a  creditor  or  other  party  in  interest,  had  a  right  to  come 
into  chanceiy  for  a  discovery  of  assets ;  and  being  once  rightful- 
ly there,  be  should  not  be  turned  over  to  a  suit  at  law  for  final 
redress.'  And  for  the  purposes  of  complete  justice,  it  became 
necessary  to  conduct  the  whole  administration  and  distribution  of 
the  assets  under  the  superintendence  of  the  court  of  chancery, 
when  it  once  interfered  to  grant  relief  in  such  cases.  This  whole 
subject  is  investigated  with  great  care  and  clearness  by  Mr. 
Chancellor  Kentj  in  Thompson  ys.  Brovm^  {4  Johns.  Ch.  /J.  619, 


1  Robinson  V3.  CampheU,  3  Wheaion  H  ^1%— United  States  vs.  Houh 
land,  4  Whtaton  R.  108,  115. 

8  See  Smith  vs.  M'her,  9  fFheaton  R.  532.— Cooper  Eq.  Plead,  xxvjii. 

»  See  Jesus  CtMegt  vs.  Bloom,  3  Mc.  262,^^63.— Taiss  vs.  Hambbf, 
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631,  &;c.)  aod  his  elaborate  judgment  spares  me  the  necessity  of 
any  attempt  farther  to  illustrate  or  confirm  it.  The  plaintifis, 
then,  would  be  here  rightfully  in  Court,  if  for  no  other  purpose, 
for  a  discovery  of  assets  in  the  hands  of  the  executors  of  Lang- 
ley.  The  jurisdiction  too  might  be  fortified  by  considerations 
derived  from  the  doctrines  of  this  Court,  in  United  States  vs. 
Mom^  (3  Mason  it.  126.) 

It  has  also  been  suggested,  that  the  present  is  a  bill  for  discov- 
ery and  relief,  and  that  as  no  discovery  has  been  obtained,  no 
relief  can  be  granted.  And  the  language  of  the  Chief  Justice 
in  Russell  vs.  Clarke^  Executors^  (7  Cranchj  89,)  has  been  re- 
lied on  for  this  purpose.  That  was  a  case  where  the  remedy  was 
exclusively  at  law ;  and  the  discovery  sought  was  that  alone, 
which  could  give  jurisdiction  to  a  court  of  equity.  It  was,  as  a 
bill  of  discovery,  wholly  unproductive,  and  therefore  properly 
dismissed.  Here,  tlie  jurisdiction  was  not  exclusively  at  law ; 
and  the  discovery  of  the  assets  has  been  complete.  The  execu- 
tors answer  as  to  them ;  and  only  deny  possession  of  other 
vouchers,  papers,  and  documents,  belonging  to  the  estate  of  JPer- 
guson  or  his  administrator. 

Then  again  it  is  objected,  that  here  there  is  no  sufficient  charge 
or  proof  of  fraud.  Certainly  there  is  none  proved  against  the 
present  defendants  ;  they  are  innocent,  and  so  was  Langley^  their 
testator.  But  there  is  a  direct  charge  in  the  bill,  that  the  decree 
of  the  court  of  probate  in  1808  was  obtained  by  the  fraud  of 
R.  M.  Ambrose^  the  administrator,  which,  as  I  have  already  in- 
timated, is  sufficiently  established.  And  if  there  were  no  actual 
fraud,  still  if  the  assets  have  been  wrongfully  withheld  from  the 
representatives  of  the  legatee,  so  that  the  administrator  would  be 
liable  therefor,  it  would  be  difficult  to  perceive  how  an  omission 
to  account  for  them  would  escape  from  the  imputation  of  being  ja 
breach  of  the  administration  bond.  There  is  certainly  no  pre- 
tence to  say,  that  the  court  of  probate  participated  in  the  fraud ; 
and  if  the  judges  of  that  court  l^ad  so  participated,  and  in  their 
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Judicial  character  sanctioned  it,  I  am  far  from  asserting  the  least 
right  to  controul,  or  overreach,  or  review  their  judicial  acts. 
But  it  is  unnecessary  to  touch  such  a  point.  It  would  be  an 
indecorum  to  that  court,  far  removed  from  my  habits  and  feel- 
ings, to  discuss  what  might  be  the  possible  effects  of  their  mis- 
deeds, when  there  is  not  the  slightest  evidence  to  bring  into 
suspicion  the  purity  or  fidelity  of  their  judgment. 

Another  objection  is,  that  the  assets  fraudulently  suppressed 
were  received  after  the  administrator  was  appointed  guardian, 
and  tbrefbre  might  properly  be  considered  as  received  on  guar- 
dianship account.  It  appears  to  me,  that  this  objection  is  not 
supported  either  in  law  or  fact.  The  admini^ration  in  England 
was  granted  professedly  at  the  request,  and  upon  the  authority,  of 
the  American  administrator.  It  was  auxiliary  to  the  American 
admioistratjon ;  and  the  proceeds  were  not  only  drawn  for  by  the 
American  administrator,  but  were  received  by  him,  as  assets  of 
Us  testator.  It  is  true,  that  the  EngUsh  administration  wasgran^ 
ed  upon  the  supposition,  that  Lobelia  survived  her  father }  and 
that  her  husband  was  entidedto  the  beneficial  interest  in  the  lega- 
cy as  her  representative.  But  this  does  not  vary  the  legal  result, 
for  the  money  received  was  clearly  assets.  It  is  an  entire  misr 
take  to  suppose,  that  the  Rhode  Mand  laws^  in  force,  at  this  pe- 
riod, do  not  authorize  the  administrator  there  to  receive  any 
debts  or  property  which,  at  the  time,  were  not  locally  due  or 
existing,  within  the  state.  Whatever  property  was  received  by 
him  as  belonging  to  the  testator,  and  as  part  of  his  assets,  he  was 
bound  to  administer,  wherever  it  might  have  been  at  the  time  of 
the  death  of  the  latter.  The  condition  of  the  bond  contains  a 
clause,  that  be  shall  well  and  truly  administer  all  the  goods,  chat^ 
tels,  rights,  and  credits  of  the  testator,  which  at  any  time  shall 
come  to  his  hands  and  possession.  It  is  one  thing,  whether  he 
could,  without  a  new  administration,  recover  by  suit  any  debts  or 
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property  io  a  foreign  country ;  and  quite  another  thing,  when  he 
obtains  a  possession  of  them,  whether  he  must  not  account  for 
them  as  assets.  A  voluntary  payment  by  a  debtor  to  a  foreign 
administrator  is  a  good  discharge  of  the  debt;  and  the  latter 
holds  the  same  as  assets.^  This  can  only  be  upon  the  principle, 
that  the  administrator  may  rightfully  receive  them  as  assets  in 
virtue  of  his  authority  as  administrator,  and  give  a  competent  dis- 
charge. 

What,  then,  was  the  duty  of  the  administrator  upon  the  receipt 
of  these  assets  f  It  was  plainly  his  duty  to  inventory  them,  and 
account  for  them,  as  part  of  the  testator!s  estate  in  his  hands  and 
possession  ;  and  upon  the  setdemeiit  of  his  accounts  in  the  pro-> 
bate  office,  he  ought  to  have  procured  a  decree  directing  a  dis- 
tribution of  the  balance  between  his  wards,  in  equal  moiedes. 
Had  he  so  done,  there  would  have  been  no  question,  upon  the 
principles '  settled  by  this  Court  in  Taylor  vs.  Debhisy  (4 
Mason  R.  131,)  that  the  administration  bond  would  have  been 
discharged,  and  by  operation  of  law  he  would  have  been  deem- 
ed to  possess  the  balance,  in  his  character  as  guardian. 

This  leads  me  to  the  consideration  of  another  objection  of  a 
more  grave  complexion.  It  is,  that,  though  the  proper^  was  re- 
ceived by  JR.  M.  Ambrose  in  his  character  as  admmistrator ; 
yet  as  he  was  at  the  same  time  guardian  of  the  parties  en- 
titled to  the  proceeds  upon  a  decree  of  distribudon,  by  the  mere 
operation  of  law,  and  without  any  act  done  by  him,  it  was  instan- 
taneously transferred  to  his  account  as  guardian,  and  so  all  re- 
sponability  under  the  administration  bond  is  extinguished.  If 
any  act  had  been  done  by  R.  M.  Ambrose,  by  which  he  elected 
to  pass  the  property  to  his  guardianship  account;  or  if  he  had 
charged  himself  with  it  in  die  probate  court  as  guardian,  there 
would  be  litde  difficulty  in  adopting  this  conclusion.  The  real 
question  on  this  part  of  the  case  is,  whether,  without  any  such  act, 
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without  any  admission  of  assets,  or  any  admission  of  responsibili- 
tf  as  guardian  for  the  amount,  a  court  of  equity  is  hound  to  make 
that  application  for  the  party,  which  he  has  not  made  for  him- 
self. In  this  respect,  it  differs  materially  from  Taylor  vs.  JDe- 
bloii  ;  and  therefore  is  not  necessarily  governed  by  it.  In  that 
case  the  Court  said, "  the  general  principle  in  cases  of  retainer  is, 
that  where  the  party  unites  in  himself,  by  representation  or  other- 
wise, the  character  of  debtor  and  creditor,  inasmuch  as  he  cannot 
sue  himself,  he  is  entitled  to  retain,  and  the  law  will  presume  a 
retainer  in  satisfaction  of  the  debt,  if  there  are  assets  in  his 
bands."  I  see  no  reason,  upon  a  review  of  the  authorities,  to 
doubt  the  accuracy  of  this  statement ;  and  it  is  supported  ^by 
Burden  vs.  Pix^  (1  RoU.  Jlbridg.  Executors  L.  3,  /.  45,)  (2 
Brovndow.  JR.  50,)  and  Woodward  vs.  hord  Darcy^  (JPlwoden 
R.  184.)  « 

Ordinarily,  such  a  presumption  of  retainer  by  way  of  satisfac- 
tion, may  properly  arise,  because  the  party  may  be  presumed 
to  do  his  duty,  and  to  elect  to  have  payment  made,  of  any  debt 
due  to  him  by  representation  or  otherwise,  in  consonance  with  his 
duty.  But  such  a  presumption  may  be  rebutted  by  circumstan- 
ces, or  controUed  by  the  acts  of  the  party.  In  most  of  the  cases 
'of  retainer,  the  party  avails  himself  of  his  right  by  plea  or  other- 
wise ;  or  it  is  made  available  by  some  act  of  his  representative. 
And  there  is  no  presumption  of  an  intentional  breach  of  duty,  or 
of  an  abandonment  of  the  right  of  retainer.  But  in  cases,  like  the 
present,  where  the  rights  of  third  persons  are  concerned,  as  of 
the  sureties  on  the  administration  bond,  and  of  the  sureties  on  the 
guardianship  bonds,  a  distinction  may  properly  arise.  Some  act 
or  election  to  hold  the  property  in  a  different  character  from  that 
in  which  it  is  received,  may  justly  be  insisted  on,  before  the  re- 
sponsibility is  shifted  from  one  class  of  sureties  to  the  other.  Be- 
sides, here  the  administrator  never  admitted  the  assets  to  be  in 
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his  hands.  He  held  thetn  secredj  as  his  own,  without  acknowl- 
edgment, and  selded  his  probate  account  without  any  admission 
of  them.  If  he  meant  to  apply  them  to  the  guardianship  ac- 
count, his  plain  duty  was,  in  the  setdement  of  1808,  to  have  cred- 
ited the  estate  of  Ferguson  with  the  amount,  and  thus  discharged 
himself  as  administrator,  by  charging  himself  as  debtor  on  the 
guardianship  account.  His  omission  to  do  this  appears  to  me  to 
aflford  strong  presumption,  that  it  never  was  his  intention  to  pass 
the  proceeds  to  the  guardianship  account.  And  unless  such  was 
his  intention,  this  Court  cannot  now,  upon  principles  of  law,  direct 
it  to  be  done.  He  had  a  right  to  hold  the  property  as  administra- 
tor, until  a  settlement  in  the  probate  office,  if  such  was  his  choice ; 
and  at  all  events  as  between  the  sureties  to  the  different  bonds, 
there  is  no  ground  upon  which  the  Court  can  say,  tliat  the  law 
has  changed  die  character,  on  which  the  assets  are  to  be  account* 
ed  for,  since  they  were  received.  I  cannot  but  have  a  strong 
suspicion,  that  the  real  intention  of  the  party  was>  silently  to  ap- 
propriate the  proceeds  to  his  own  use,  in  the  same  way  as  he 
would  have  been  entided  to  do,  if  his  wife  Isabella  had  survived 
her  father,  and  not  have  died  before  him.  The  form  in  which 
the  administrations  are  taken  out  in  England^  demonstrates  a  stu- 
dious desire  to  hold  up  the  impression,  that  Isabella  died  aftei^ 
her  father^  and  that  her  husband  was  her  sole  legal  representative 
as  to  this  property.  The  mistake  could  hardly  have  found  its 
way  into  the  administration  by  mere  accident.  If  it  did,  howev- 
er, it  does  not  change  the  posture  of  the  inferences  deducible 
from  the  other  facts. 

No  case  has  been  cited,  which  comes  up  to  the  present  in  its 
circumstances.  The  nearest  approach,  which  I  have  met  with, 
is  the  case  of  Weeks  vs.  Gore,  cited  in  Mr.  Cox^s  note  B.  to 
3  P.  WiU.  184.  But  there,  though  the  creditor-administrator 
had  made  no  election  to  retain  his  debt  during  bis  life,  it  was 
presumed,  that  he  intended  to  pay  his  own  debt  first  out  of  the 
assets,  and  his  executors  set  up  the  right  of  retainer  accordingly. 
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It  appears  to  me,  that  in  the  present  case  there  is  oo  ground 
upon  which  the  Court  can  say,  that  by  operation  of  law,  or  other- 
wise, the  assets  have  passed  from  the  administration  account  to 
the  guardianship  account. 

Another  ground  of  defence,  which  is  relied  on  in  the  answer, 
aod  has  been  strenuously  argued  at  the  bar,  is  the  statutes  of 
limitations  of  Rhode  Island,  The  lapse  of  time,  too,  since  the 
giving  of  the  administration  bond,  is  relied  on,  to  establish  a  pre^^ 
sumptive  extinguishment  of  liabiL'ty  under  it.  It  may  well  be 
doubted,  under  the  circumstance3  of  this  case,  where  there  has 
been  a  fraudulent  concealment  of  the  assets,  the  existence  of  a 
long  minority,  and  as  far  as  the  evidence  goes,  an  entire  igno- 
rance on  the  part  of  the  minors  of  their  own  rights,  and  of  the 
facts  leading  to  them,  whether  the  mere  lapse  of  time  ought  to 
furnish  any  bar  to  relief  in  a  court  of  equity,  without  some  other 
controlling  equities  on  the  part  of  the  defendants  to  fortify  it. 
But  this  need  not  be  decided,  for  reasons  hereafter  stated. 

The  bar  under  the  statutes  of  limitation  is  twofold  ;  (1.)  it  re- 
lies on  the  common  statute,  (Digest  of  1798,  p,  471,)  limiting 
persona)  actions,  and  especially  actions  on  the  case,  to  six  years. 
This  statute  is,  for  the  most  part,  a  transcript  of  the  statute  of 
21  Jac.  1,  cA.  16.  Upon  this  part  of  the  defence,  it  is  unneces- 
sary to  say  more,  than  that  the  present  suit  is  brought  to  enforce 
a  right  growing  out  of  a  bond  or  specialty,  and  is  not,  either  ia 
terms,  or  by  implication,  an  action  within  the  scope  of  that  statute. 

The  other  statute  relied  on,  is  the  act  for  limiting  suits  agaihst 
executors  and  administrators.  {Digest  of  1 798,  p.  300.)  That 
act  provides,  ^'  nor  shall  any  action  be  brought  against  any  exec- 
utor or  administrator  in  his  said  capacity,  unless  the  same  shall 
be  commenced  within  three  years  next  after  the  will  shall  be 
proved,  or  administration  shall  be  granted ;  provided  such  ex- 
ecutor or  administrator  shall  give  notice  of  his  appointment,"  &c. 
Now  the  defendants  aver  due  notice  of  their  appointment  ac- 
cording to  the  statute,  and  that  more  than  three  years  have 
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elapsed  since  they  took  the  administration  upon  themselves.  The 
bar,  then,  is  complete,  by  the  express  language  of  the  statute. 
Why  then  should  it  not  avail  in  a  suit  in  equity,  as  it  most  assur- 
edly would  in  a  suit  at  law?  It  is  said,  in  the  first  place, 
that  the  statute  of  limitations  does  not  bind  courts  of  equity* 
That  position,  certainly,  cannot  be  maintained  in  the  broad  extent 
in  which  it  is  stated ;  for  in  cases  of  concurrent  jurisdiction  it  is 
clear,  that  courts  of  equity  are  bound  by  the  statute  equally  with 
courts  of  law.  That  was  the  doctrine  of  Lord  Redesdale  in 
Hovenden  vs.  Lord  Annesley^  (2  Sch.  fy  Lefroy,  jR.  607,  630,) 
and  Mr.  Chancellor  Kent,  in  Kane  vs.  Bloodgood,  (7  Johns. 
Ch.  R.  90.)  There  are  other  cases,  not  of  concurrent  jurisdic- 
tion, in  which  the  statute  of  limitations  is  applied  by  courts  of 
equity  by  way  of  analogy  to  the  law,  in  which  courts  of  equiQr 
follow  the  law,  and  give  efifect  to  its  regulations  upon  equitable 
titles.  Bond  vs.  Hopkins,  (1  Sch.  fy  Le/r.  413,  428,)  Chat- 
mondely  vs.  Clinton^  (2  Jac.  fy  Walker  R.  1.)  Kane  vs. 
Bloodgoody  (7  Johns.  Ch.  JR.  90,  110,)  and  Murray  vs.  Cos- 
ier, (20  Johns.  R.  576,  582,)  expound  and  illustrate  the  reasons 
of  the  doctrine  with  great  ability.  In  this  last  class  of  cases, 
equitable  exceptions  may  well  be  admitted  and  justified,  because 
the  bar  is  furnished  by  the  court  itself,  and  stands  upon  no  posH- 
tive  legislation. 

Now,  in  the  present  instance,  the  suit  is  strictly  an  action 
against  the  executors,  and  it  is  in  a  case  where  the  foundation 
laid,  as  against  them,  rests  solely  on  a  bond,  which  is  suable  at 
law.  Independent  of  that  bond  no  contract  exists,  by  which 
they  are  bound ;  and  no  equity  is  stated  in  the  bill  against  them 
or  their  testator,  except  the  naked  obligation  arising  from  the 
suretyship  of  the  latter.  It  is  strictly  a  case,  therefore,  as  to 
them  of  concurrent  jurisdiction. 

But  it  is  said,  that  here  is  a  case  of  fraud,  and  that  fraud,  even 
at  law,  constitutes  a  good  exception  to  the  statute  of  limitations ; 
and  a  fortiori  has  been  often  admitted  in  equity.     This,  in  a 
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general  seose,  is  true  as  to  the  common  statute  of  limitations. 
But  then  the  fraud  must  be  the  fraud  of  the  party,  setting  up  the 
bar  of  the  statute.  This  statute  of  limitations,  as  to  executors 
and  administrators,  is  not  created  for  their  own  security  or  beiH 
efit ;  but  for  the  security  and  benefit  of  the  estates,  which  they 
represent.  It  is  a  wholesome  provision,  designed  to  produce  a 
speedy  setdement  of  estates,  and  the  repose  of  titles  derived  un« 
der  persons  who  are  dead.  If  this  statute  could  be  avoided  by 
any  fraud,  (on  which  I  give  no  opinion,)  it  must  be  a  fraud  of  the 
executors  or  administrators  themselves,  and  not  of  third  persons, 
with  whom  they  have  no  connexion  or  privity*  There  is  no 
pretence  of  any  such  fraud  in  this  case  on  their  part,  or  the  part 
of  their  testator.  All  of  them  are  innocent,  both  in  fact,  and  in 
constraction  of  law.  How,  then,  can  the  fraud  of  a  third  person 
avoid  a  plea  of  this  nature  f  It  is  also  material  to  state,  that  if 
fraud  be  set  up  to  a  bar  of  the  statute,  the  fraud  so  operating 
should  be  stated  in  advance  in  the  bill,  as  an  avoidance  of  it,  so 
that  thereby  the  fact  may  be  put  in  issue.  It  is  not  sufficient  to 
profve  such  a  fraud  in  evidence,  for  the  decree  roust  be  not  only 
secundum  probata^  but  also  secundum  allegata.  If  the  plea  is 
nakedly  pleaded,  and  the  bill  does  not  set  up  the  fraud,  to  avoid 
it,  nothing  is  in  issue  but  the  truth  of  the  plea  itself. 

If  then  the  debt  be  barred,  and  is  no  charge  on  the  executors, 
it  can  be  no  charge  on  the  estate  of  the  testator,  either  real  or 
personal.  It  falls  by  its  own  infirmity,  and  attaches  to  nothing* 
If  a  testator  charges  his  lands  with  payment  of  his  debts,  it  is  only 
with  debts  which  are  subsisting,  and  may  be  enforced  against  bis 
estate,  and  not  with  debts  not  admitted,  nor  capable  of  being  en- 
ibrced  against  his  assets.  The  trust  is  coextensive  with  the  sub- 
sisting debts,  and  dies  with  them.^ 


7  See  Burke  vs.  Jones^  2  Fez,  if  BeameSj^S.^The  Executors  ofFtr- 
gut  vs.  Gore,  lSch,if  Ltfr.  107,109. 
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I  may  add,  that  in  Massachusetts^  where  a  like  statute  existSi 
the  uniform  constructioa  has  been,  that  the  lapse  of  the  pre* 
acrihed  term  extinguishes  the  debt,  so  that  even  a  subaequeDt  ao- 
knowledgment  by  the  executor  or  admiaistrator  will  not  revive 
it.^  And  in  such  case,  a  judgment  against  the  administrator  him- 
self does  not  bind  his  sureties  in  a  suit  brought  on  the  administra- 
tion bond ;  but  the  extinction  of  the  debt  may  be  set  up  by  them 
as  a  bar  thereon.  The  obvious  policy  of  the  statute  well  war* 
rants  the  conclusion  indicated  by  these  decisions. 

The  Court  has  thus  far  travelled  through  the  points  made  and 
argued  at  the  bar.  But  if  the  difficulty  last  suggested  were  ool 
insuperable,  there  would  remain  for  consideration  a  very  impor* 
tant  point,  and  that  is,  whether  all  the  proper  parties  for  a  decree 
are  before  the  Court.  The  doubt  with  me  is,  whether  there 
could  be  any  decree,  unless  an  administrator  of  12.  M,  Ambrose 
were  before  the  Court.  His  accounts  as  guardian  have  never 
been  adjusted ;  nor,  so  far  as  respects  the  assets  now  in  contro* 
versy,  has  there  been  any  allowance  or  settlement  of  the  chaises 
accruing  from  the  getting  in  of  those  assets.  Yet  it  is  obvious,  that 
no  decree  could  be  equitably  had  against  the  executors  of 
Langleyj  except  for  such  a  balance  as  should  be  due  them  on  a 
settlement  of  both  of  their  accounts.  The  Court  might,  in  con* 
sideration  of  the  insolvency  of  R.  M.  Ambrose^  and  the  want  of 
-an  administration  on  his  estate,  get  over  the  difficulty  of  refusing 
relief  against  a  surety  without  bringing  the  principal  before  it, 
with  a  view  to  contribution  over.  But  when  it  cannot  render 
any  just  decree  without  the  liquidation  of  demands,  which  cannot 
be  brought  before  the  Court,  without  an  administrator  being  ap- 
pointed, can  it  be,  that  it  ought  to  render  a  decree  against  an  b- 
nocent  surety,  which  it  has  no  means  of  ascertaining  to  be  founded 


8  Danes  ys.  Shmo,  15  Mast.  R.  6. — EfMrton  vs.  Thmnpsoiiy  16  Mass, 
R.  429.— 7Aofnp«on  vs.  £rou^  16  AloM.  12. 172. 
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either  in  law  or  equity  f     At  present,  the  objection  strikes  me  as 
▼erj  cogent,  and  well  desenring  of  grave  debate. 
Upon  the  whole  the  bill  must  be  dismissed. 

BM  dismiued  aeeardingly. 


John  Richards  and  others  vs.  Richard  K.  Randolph. 

Cader  the  itatate  oiJihod^  UUmd^  for  the  ooDTeyaaee  of  real  estate,  i/  then  be  a 
^efectlte  acknowledgement  of  the  deed  by  which  the  title  is  intended  to  be  ooa- 
▼eyed,  the  deed  is  void,  as  to  all  persons  except  the  parties  and  their  heirs,  and 
therefore  a  sabeequent  purchaser,  for  a  valuable  consideration,  finom  the  grantor, 
OMiy  acquire  a  good  title  thereto. 

CifiCTXENT  for  land  in  Bristol^  Rhode  Island.  Plea,  the  gen- 
eral issue. 

At  the  trial,  the  plaindfis,  to  support  their  action,  offered  a  deed 
ftom  George  jy  Wolf  (who  was  admitted  to  be  the  then  owner 
of  the  land)  to  them,  dated  the  9th  of  December,  1825,  in  Bos^ 
ton^  in  Massachusetts^  and  acknowledged  on  the  same  day  before 
a  magistrate  thei-e,  but  the  acknowledgement  was  not  under  his 
seal,  and  recorded  on  the  10th  of  December  1825,  in  Bristol 
records.  George  />'  fVolf^  at  the  time  of  the  execution  of  both 
deeds,  was  an  inhabitant  of  Bristol. 

Randolph  objected,  that  the  deed  was  not  effectual  to  convey 
the  land,  because  the  acknowledgment  was  not  under  the  seal 
of  the  magistrate,  as  is  required  by  the  statute  of  Rhode  Island^ 
{Bigeat  of  1822,  p.  202.) 

He  further  offered,  in  support  of  his  title,  a  subsequent  deed  of 
the  premises  from  George  D^Wolf  to  himself,  executed  in 
Bristol,  on  the  23d  of  February  1826,  and  duly  acknowledged. 
It  was  a  deed  in  trust  for  the  benefit  of  certain  creditors  of  the 
grantor.    It  was  also  admitted,  that  there  was  an  attachment,  by 
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process,  on  part  of  the  premises,  and  that  upon  the  execution 
which  issued  thereon,  the  same  was  sold  at  a  sheriff's  sale,  and 
purchased  by  Randolph.  The  attachment  was  made  on  the  13th 
of  December  1823 ;  the  execution  issued  oti  the  10th  of  July 
1826 ;  and  the  sheriff's  deed  to  Randolph^  was  dated  on  the 
'13th  of  August  1827. 

Searle  for  the  plaintiff,  e  contra. 

Stobt  J»  I  am  clearly  of  opinion,  that  the  plaintifis  have  not 
made  out  their  title.  The  acknowledgement  of  the  deed  made 
to  them  by  George  jyWolf  is  fatally  defective.  The  statute  of 
Rhode  Lland  (^Digest  of  1822,  p.  202,  &c.)  provides,  that  no 
estate  of  inheritance  or  freehold,  or  for  a  term  exceeding  one 
year,  in  lands,  shall  be  conveyed,  unless  by  deed  duly  acknowl- 
edged and  recorded  in  the  town  clerk's  office,  where  the  lands 
do  lie.  Where  the  party  grantor,  "  doth  not  reside  ^  in  the 
statej  the  acknowledgement  may  be  before  a  magistrate  ^^  in  the 
state  or  country  where  such  party  shall  reside,"  who  is  "  to  cer- 
tiiy '  the  same  under  his  hand  and  seaV^  Where  the  party  is 
within  the  state  of  Rhode  Island,  the  acknowledgement  must  be 
before  some  proper  magistrate  thereof.  The  second  section  of 
the  act  then  provides,  ^'  that  all  bargains,  sales,  and  other  con- 
veyances whatsoever  of  any  lands  &c.,  and  all  deeds  of  trust  and 
mortgages  whatsoever,  which  shall  hereafter  be  made  and  exe- 
cuted, sfiall  be  void,  unless  they  shall  be  acknowledged  and  re- 
corded as  abovesaid  ;  provided  always,  that  the  same  between  the 
parties  and  their  heirs  shall  nevertheless  be  valid  and  binding." 

Now,  the  acknowledgement  in  this  case  is  not  under  the  seal 
of  the  Boston  magistrate,  and  tlierefore  it  is  fatally  defective  on 
this  account  alone.  But  the  grantor  was  not,  at  the  dme  of  the 
execution  of  the  deed,  resident  in  Massachusetts,  within  the  sense 
of  the  statute,  and  therefore  no  acknowledgement  could  be  good 
before  any  such  foreign  magistrate.  The  grantor  was  transiently 
at  Boston  J  and  it  is  admitted,  and  is  indeed  notorious  from  the 
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don  in  the  deed  itself,  as  well  as  otherwise,  that  his  resi- 
dence  and  inhabitancj  were  then  in  Bristol^  in  Rhode  biand. 
The  plaintiffi,  therefore,  upon  their  own  showing,  have  not  made 
out  a  perfect  title.  The  defendant  claims  title  under  a  subse- 
quent hcna  fide  deed  in  trust  for  creditors*  Admitting  the  title 
of  the  plaintiffi  then  to  be  good  between  them  and  D^tVaff' 9nd 
lis  heirs,  it  cannot  bbd  the  defendant,  claiming  under  a  distinct 
title,  adverse  to  the  plaintiffi. 

Plainly  disconiumed. 
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I  Hon.  ASHUR  WARE,  DUtrict  Judge. 


WiLiLiAM  B.  Wallace  w.  Thomas  Aort  and  others. 

AiSDming  that  a  foreign  hill  of  exchange,  pajahle  after  sight,  ought  to  be  presented 
within  a  reasonable  time,  that  time  must  be  judged  of  with  reference  to  the  usage 
f    among  meicbants  as  to  delays  in  the  negotiation  and  transmission  of  such  tnlls. 

j/His  cause  was  again  tried  by  the  jury  at  this  term.  In  addi- 
tion to  the  testimony  formerly  in  the  case,^  there  was  evidence, 
that  in  Boston  and  elsewhere  in  America^  the  usage  and  under- 
standing among  merchants  was,  that  upon  foreigh  hills  of  ex- 
change payable  q/2er  i^kt^  the  holder  was  under  no  obligation  to 
present  them  for  acceptance  at  any  particular  time.  He  was  at 
liberty  to  consult  his  own  discretion.  In  short,  that  no  time  was 
known  or  recognized  among  merchants,  within  which  the  pre- 
sentment should  be  made ;  but  the  holder  might  keep  the  bill  any 
length  of  time  he  pleased*  There  was  also  evidence  of  a  like  na- 
turoi  and  tending  to  the  same  result,  as  to  the  usage  and  under- 
standing among  merchants  at  the  Havana.  There  was  al^  evi- 


i  &e  mUy  JMne,  Mty  Turn,  18S7,  ai  Portkmd,  tfd.  iv.  page  396. 
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dence,  that  foreign  bills  drawn  at  the  Havana  on  London,  and  else- 
where, were  often  sent  to  different  ports  of  the  United  States,  for 
negotiation  and  sale ;  and  no  particular  time  was  understood  to 
be  fixed,  within  which  they  should  be  negotiated,  and  no  particu- 
lar modes  of  conveyance,  direct  or  otherwise,  by  which  they 
should  be  sent  to  London.  In  many  instances,  they  were  sent  to 
Spain  and  France  first,  when  drawn  on  London ;  and  in  many 
instances,  to  the  United  States.  No  law  or  usage  existed  re- 
quiring them  to  be  sent  direct  to  London.  In  respect  to  foreign 
bills  it  did  not  appear  from  the  evidence,  that  the  Spanish  law 
difiiered  in  any  material  respect  from  the  general  commercial  law 
of  England  or  America. 

The  cause  was  argued  by  MitcheU  nnd  GfreenZeo/*  fw  the  plaia- 
tifiT,  and  by  Daveis  and  Longfellow  for  the  defendants. 

Stort  J.,  in  summing  up  the  case  said,  that  the  Court  ad- 
hered to  the  doctrine  given  to  the  jury  at  the  former  trial*  As 
far  as  the  new  evidence  went,  it  corroborated,  in  point  of  usage, 
that,  which  the  Court  supposed  to  be  the  Spanish  law.  That,  at 
all  events,  if  the  doctrine  were  correct,  that  foreign  bills,  like  the 
present,  were  required  to  be  presented  within  a  reasonable  time, 
on  which  the  Court  would  not  give  any  absolute  opinion ;  still  the 
evidence  in  the  case  of  the  usage  of  merchants,  if  not  good  evi- 
dence of  the  law,  was  evidence  as  to  their  understanding  of  wbaH 
was  reasonable  time,  and  in  that  view  proper  for  the  considera- 
tion of  the  jury  ^  that  with  reference  to  such  usage,  he  would  put 
It  to  the  jury  to  say,  whether  the  present  bill  was  not,  in  point  of 
fact,  put  into  negotiation,  or  transmitted  for  presentment,  within 
a  reasonable  time.  If  the  jury  thought  it  was,  then  so  far  as  this 
point  was  essential  to  the  plaintiff's  cause,  he  was  entitled  to  their 
verdict.  , 

The  judge  then  adverted  to  the  other  points  made  b  the 
cause,  affirming  the  former  doctrine  held  by  die  Court. 

The  jury  found  a  verdict  far  the  plaintiffs 
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United  States  vs.  an  Open  Boat  and  Lading. 

An  open  boat  is  not  a  shyp  or  vesMl  within  the  purview  of  th^  statotet  of  ISM,  ch» 
122r  and  1823,  ch.  150,  which  prohibit  commercial  intercoane  from  Che  Briiith 
colonieB. 

It  loemi,  that,  notwithstanding  those  statutes,  open  Briiuk  boats  may  Tlsit  the 
United  States,  if  not  destined  for  trade. 

British  ships  or  vessels  excluded  from  our  ports  by  those  statutes,  are  such  as  are 
owned  by  British  sub|ects,  havii^  a,^rilMAdomicil,  and  saiUn^under  the^SrtlMfc 
fleg,  and  not  shipa  or  ve^s^ls  ow^ed  -by.  JBrttit^  subjecu  domiciled  in  the  United 
States. 

Libel  of  seizure  for  violation  of  the  navigation  and  intercoilrse 
acts  of  15th  of  May  1820,  oh.  122,  and  of  1st  of  March  1823, 
cb.  1 50,  against  an  open  boat  and  her  tackle  and  lading. 

The  information  alleged,  (1.)  that  this  was  a  bdUt  or  vessel, 
owned  wholly,  or  in  part,  by  British  subjects,  and  that  she  came 
and  arrived  by  sea,  from  some  part  of  the  province  of  AWcr 
Brunswick,  within  the  port  of  Eastport;  (2.)  that  sundry  goods, 
not  of  the  growth  and  manufacture  of  the  United  States^  .compm- 
ing  the  boat  load,  were  shipped  and  waterborne  on  the  waters  of 
th^  fiery  of  Passamaquoddify  for  th^  puqposf  ^  J^^  ^exported 
into  JWu^  ^rtiYMK^'in  said  boat,  &c.'not  being  a  vessel  of  the 
Untied  States. 

The  facts,  as  proved,  were  as  follows.  The  boat  was  under 
five  tons  in  burthen,  and  was  without  a  deck,  and  had  on  board,  at 
the  time  of  the  seizure,  28  barrels  of  tar  and  pitch,  with  which 
she  was  bound  from  Eastport  to  St.  Andrews^  m  New  Brunt^ 
wick.  She  had  no  custom-house  papers  on  board  at  the  time  of 
the  seizure,  and  it  did  not  appear,  that  such  papers  bad,  vt  tey 
time  been  taken  out  for  her.  Shd  was  owned  by  British  bom 
subjects',  who,  with '{h&^fiffi)flies,  had  resided  and  been  domi- 
ciled at  Eastport  for  several  years ;  and  her  home  was  admitted 
to  be  at  Eastport. 

The  goods  on  board  were  claimed  by  Joseph  C.  Noyes,  a  citi- 
zen of  the  United  States^  residing  at  Eastport. 
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Skepley  (District  Attornej)  for  the  United  States. 

The  first  inquiry  is,  whether  this  hoat  is  included  within  the 
class  of  vessels  excluded  from  the  United  States  by  the  act  of 
May  16,  1820. 

The  word  "  vessel,"  as  applied  to  maritime  affairs,  is  under- 
stood to  mean  any  vehicle  used  for  transportation  on  the  water ; 
and  if  tVie  word  is  used  in  the  act  according  to  its  common  ac- 
ceptation, the  act  clearly  excludes  boats  owned  by  Briiish  sub- 
jects, from  our  waters.  And  if  such  is  the  sense  in  which  the 
word  is  used  in  the  laws  of  the  United  States  generally,  it  may 
safely  be  concluded  to  have  been  so  used  in  this  act. 

In  the  first  registry  act  of  September  I,  1789,  ch.  11,  {Br(H 
zerCs  edition,)  the  language  used  is,  ^'  ship  or  vessel,"  to  desig- 
nate all  water-craft ;  and  when  it  is  intended  to  exclude  any  of 
the  small  craft,  a  limitation  is  niiade  by  stating  the  tonnage. 

In  section  22,  it  is  provided,  that  ^'  the  master  or  owner  of 
every  vessel  of  less  tlian  twenty  tons  and  not  less  than  five  tons  " 
— -^^  shall  cause  the  name  of  such  vessel  to  be  painted,"  6lc. 

In  the  coasting  act  of  February  18,  1793,  ch;  153,  sections 
1,  4,  and  6,  "  ships  or  vessels,"  of  less  than  twenty  tons,  are 
spoken  of;  and  in  section  26,  "  ships  or  vessels  "  of  more  than 
five  tons ;  and  in  the  37th  section  is  a  provision,  tliat  the  act  shall 
not  extend  to  boats  or  lighters  of  a  specific  class,  thereby  imply- 
ing, that  it  does  extend  to  other  boats  and  lighters. 

In  the  collection  act  of  2d  March  1799,  ch.  128,  section  92,  ibr« 
eign  merchandise  is  required  to  be  imported  on  ''ships  or  ves- 
sels "  of  less  than  thirty  tons,  except  in  certain  dbtricts,  thereby 
implying,  that  such  importation  in  those  districts  may  be  made  in 
''  ships  or  vessels  "  of  less  tonnage  without  limitation. 

In  the  act  of  29th  July  1813,  granting  *'  allowances  to  certain 
vessels  employed  in  the  fishery,"  section  5,  "  ship  or  vessel "  is 
used,  and  the  limitation  established  by  the  tonnage*  In  the  6th 
section, ''  boat  or  vessel "  is  used,  and  the  limitation  is  made  by 
the  tonnage.     And  so  in  sections  7  and  8,  "  vessel  ^  and  ^  ship 

VOL.  V.  16 


122  MAINB. 

United  States  vs.  An  Opep  Boat  and  Lading. 


or  vessel"  are  the  terms  used.  It  is  believed  the  term  vessel  is 
used  in  the  laws  of  the  United  Staies^  as  iocluding  all  water*crafi, 
and  that  a  limitation  is  escprcssed  where  one  is  intended. 

Where  the  language  of  a  statute  is  plain,  courts  will  never  look 
after  the  motives  of  the  lawgiver,  or  the  objects  intended  to  be 
effected  ;  they  do  so  only  where  the  language  is  obscure  or  con- 
tradictory, or  where  from  some  other  cause  the  mind  is  left  in 
doubt,  whether  the  statute  embraces  the  case.  Believing  that 
this  statute  is  neither  doubtful  nor  obscure,  but  that  it  determines 
clearly,  tliat  vessels  of  all  classes  from  JSTew  Brunswickf  owned 
by  British  subjects,  are  excluded  from  our  waters  under  penalty 
of  forfeiture  ;  the  propriety  of  arguing  whether  a  particular  class, 
to  ivit,  boats,  come  within  the  evils  intended  to  be  remedied  by 
the  statute,  is  not  adgnitted  ;  but  while  it  is  not  admitted,  such  an 
inquiry  is  not  to  be  feared. 

The  object  of  Great  Britain  seems  to  have  been,  to  give  to  her 
own  subjects  the  navigation  and  trade  to  her  colonies  in  the  West 
Indies, 

The  object,  on  our  part,  to  counteract  that  policy  and  prevent 
the  intended  effect  of  it. 

The  British,  by  excluding  us  from  the  West  Indies,  hoped  to 
secure  for  themselves  "  the  long  voyage  "  from  these  provinces, 
or  from  our  country,  to  the  West  Indies,  The  United  States 
hoped,  by  excluding  all  these  provincial  vessels  from  our  ports, 
to  operate  as  strongly  against  their  navigation,  as  their  own  laws 
were  calculated  to  operate  in  its  favour.  Whatever,  therefore, 
would  tend  to  depress  and  injure  their  shipping  interest,  and  to 
deprive  them  of  the  fruits  they  intended  to  reap,  would  be  in  fur- 
therance of  the  policy  of  this  government.  Hence  we  should 
expect  to  find  our  government  extending  the  exclusion  as  far  as 
it  might  lawfully  do.  It  could  not  extend  the  exclusion  beyond 
the  provincial  vessels,  without  a  violation  of  the  comuaercial  con- 
vention of  1815.  And  it  has  done  what  would  be  expected  of  it. 
^  It  has  not  stopped  at  the  exclusion  of  British  West  India  ves- 
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sels,  but  has  excluded  all  her  provincial  vessels  without  discrimi- 
nation. To  limit  the  exclusion  to  a  particular  class  of  these  ves- 
sels, would  be  doing  less  than  this  government  had  a  right  to  do, 
and  less  than  her  counteracdng  policy  required  should  be  done. 
And  jvit  so  far  as  a  limitation  of  the  exclusive  system  is  made» 
so  far  the  British  shipping  remains  uninjured,  in  the  enjoyment  of 
the  advantages  intended  to  be  extended  to  it  by  the  Brkisk  laws. 

If  a  distinction  is  to  be  made  in  the  classes  of  vessels  ex- 
cluded, and  not  excluded,  by  what  rule  is  the  Court  to  be  guided 
in  making  it?  What  shall  be  the  tonnage  of  those  not  excluded  f 
IVill  the  Court  look  into  a  foreign  statute  book  to  fix  this  rule, 
and  so  make  the  rule  change,  as  foreign  legislation  varies  f  Can 
any  limitation  be  adopted,  confining  the  operation  of  the  statute  to 
British  subjects  domiciled  abroad  i  Such  a  construction  would 
be  contrary  to  our  whole  system  of  navigation  as  exhibited  in 
die  registry  and  coasting  acts ;  and  'would  give  all  the  trade  to 
British  built  vessels,  changing  only  the  domicil  of  the  owners. 

Suppose  at  the  passage  of  the  act  of  1820,  amendments  had 
been  offered,  limiting  the  act  to  vessels  navigating  according  to 
the  regulations  of  the  British  plantation  trade  }  or  to  vessels  doc-' 
umated  as  BritiA  vessels ;  or  to  vessels  with  decks ;  can  one 
doubt  that  each  of  these  propositions  would  have  made  a  material 
alteration  in  the  act,  and  would  have  required  and  received  very 
|;rave  deliberation  before  it  had  been  adopted  ? 

**De  minimis  non  curat  lex^^  cannot  be  applied  to  the  boat 
navigation ;  it  would  be  out  of  place. 

On  what  is  believed  to  be  another  erroneous  construction  of 
the  statute,  is  founded  an  objection  to  the  sufficiency  of  the  first 
allegation  in  the  libel.  The  words  "  shall  enter  or  attempt  to 
enter  ^  tlie  ports  of  the  United  States^  are  supposed  to  mean 
something  more  than  coming  within  those  ports.  It  is  not  per- 
ceived what  other  meaning  can  be  attached  to  them,  unless  they 
require  an  entry  at  the  custom-house.  Such  a  construction  would 
^    make  Congress  declare,  that  British  vessels  should  be  excluded 
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from  oiir  ports,  and  yet  might  come  within  them  and  do  as  they 
pleased,  if  they  would  avoid  the  custom-house. 

On  a  careful  examioation  of  the  act  it  will  be  perceired,  that 
the  coming  <^  by  sea  "  is  applied  to  the  vessels  of  Lower  Canada 
ooly,  and  the  reason  of  it  is  obvious ;  Ijower  Canada  being  the 
only  place  mentioned  in  the  act  where  arrivals  in  any  other  mode, 
to  any  extent,  could  be  expected. 

In  relation  to  the  second  allegation  in  the  libel  it  may  be  re- 
marked, that  the  exports  by  the  act  of  March  1,  1823,  section  5, 
are  limited  to  <^  any  vessel  of  the  United  States  or  any  BriUsh 
vessel,"  navigated,  as  prescribed,  to  the  enumerated  ports*' 

By  the  6th  section,  the  act  ^'  so  far  as  the  same  shall  apply  " 
to  the  intercourse  ^^  in  British  vessels,  shall  cease  to  operate  in 
their  favour,"  on  the  President's  issuing  his  proclamation, — ^and 
by  the  piocIamatioQ  it  has  so  far  ceased  to  be  operative,  and  no 
farther.  The  act,  then,  remains  in  force  to  require  exports  **tQ 
any  yessel  of  the  United  States  "  to  be  made  to  the  enumerated 
ports ;  and  to  prohibit  expc^rtation  in  vessels,  not  veasds  of  the 
United  States,  by  confining  the  exports  to  vessds  of  the  UnOed 
States.  To  adopt  any  other  construction,  is  to  erase  the  words 
*<  in  any  vessel  of  the  United  States^^  and-read  the  act  as  if  those 
words  had  never  had  place  in  it.  But  why  is  there  such  lan- 
guage used  in  tlie  other  section,  that  the  President's  proclama- 
tion shall  cause  the  act  to  cease  so  far  as  it  respects  British  vessels^ 
if  nothing  was  intended  to  be  regulated  but  British  vessels  ?  Why 
was  not  the  act  in  terms  suspended  entirely,  if  such  was  the  in- 
tention ?  Why  such  pains-taking,  in  the  language  of  the  act,  to 
exclude  the  very  result  now  contended  for,  if  nothing  was  intended 
by  it  ? 

Although  the  policy  of  confining  exports  to  our  own  vessels, 
and  in  those,  to  certain  enumerated  ports,  may  not  be  seen ;  the 
inquiry  is  not  whether  the  policy  is  wise,  but  whether  Congress 
has  so  enacted.  Judicial  tribunals  do  not  assume  the  responsi- 
bility of  erasing  certain  parts  of  a  statute,  because  the  wisdom  of 
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its  provisioas  is  not  seen.     Great  might  be  the  alteratioDs  in 
statutes,  if  such  a  rule  were  adopted. 

C  S.  Davies  for  the  claimant.  The  navigation  of  the 
United  StaieSi  in  the  sense  in  which  it  comes  into  view  by 
international  regulations,  is  defined  by  the  early  acts  of  Con- 
gress* What  shall  be  deemed  vessels  of  the  United  States^  is 
determined  by  the  provisions  of  our  regisury  and  coasting  laws ; 
settling  how  they  shall  be  constructed,  documented,  owned,  and 
manned,  to  entitle  them  to  privileges  of  that  national  [description, 
and  discriminating  the  rates  of  tonnage  established  in  tlieir  favour 
against  foreign  vessels. 

The  lowest  scale  of  tonnage,  coming  within  the  description  of 
vesseb  of  the  United  States,  in  the  terms  of  their  navigation 
aets,  is^e  tons.  Nothing  in  the  provisions  of  the  act  for  rega- 
ining the  costing  trade  aad  fisheries  (section  ^)  extends  to  any 
boat  or  lighter  not  masted,  or  nol  decked  (open),  employed  in 
the  harbour  of  any  town  or  city.  The  colonial  intercourse, 
sought  for  by  the  goverranent  of  the  United  States,  is  not  capable 
of  being  carried  on  in  vessels  of  a  description  inferior  to  what  are 
legally  denominated  "  vesseh  of  the  United  States,^^  and  against 
vMA  the  measures  of  British  legislation  are  directed.  The  act 
of  1820  is  only  pointed  against  British  vessels  arriving  by  sea. 
There  is  nothing  in  any  of  the  respective  provisions  of  Oreat 
Britain  or  the  United  States,  that  looks  to  a  conflict  of  boat  navu' 
gatitm.  There  has  been  no  controversy  on  that  subject ;  no 
measfire  for  retaliation  on  our  part  existed  in  the  English  system. 
Such  light  boats  are  not  recognized  in  the  respective  registiy  or 
enrolment  acts,  and  navigation  laws,  of  either  power,  more  than 
birch  canoes  or  timber  rafts.  They  are  not  required  to  be  built, 
owned,  or  navigated  ip  any  particular  manner ;  tliey  are  not  sub- 
ject to  tonnage  duties ;  nor  reached  by  any  provisions  of  national 
policy. 

The  allegation  in  the  fii-st  article  in  the  information  certainly  is, 
that  this  boat  was  a  British  vessel,  within  the  meaning  of  the 
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act  of  1820.  What  sort  of  Briiish  vessel  was  contempTated  by 
the  policy  of  the  acts  of  1818  and  1820  f  The  answer  is,  those 
that  were  protected  and  set  apart,  by  the  policy  of  the  English 
navigation  and  plantation  system,  for  the  engrossment  of  the  com- 
mercial intercourse  between  her  American  dependencies,  and 
the  United  States,  The  act  of  1818  touched,  if  I  may  so  say, 
the  very  pupils  of  the  Briiish  system.  It  bore  immediately  on 
British  vessels,  which  had  directly  **  cleared  out ''  from,  or  circai- 
tously  touched  at,  any  port  or  place  in  the  British  dominions, 
from  which  our  navigation  was  excluded.  It  forbid  their  enter* 
ing  or  attempting  to  enter  the  ports  of  the  United  States^  under 
forfeiture  of  vessel  and  cargo*  And  every  British  vessel  which 
should  duly  ''  enter  "  our  ports,  and  take  on  board  productions  of 
the  United  States ,  was  required  to  '^  give  bond  ^  (pursuing  the 
pattern  of  the  English  plantation  provision,  28  Geo.  3,  c&*  6, 
§  8,)  also  (act  of  navigation,  Stat.  12,  Car.  2,  ch.  18,  §  19,)  to 
land  them  without  any  part  of  the  British  dominions  from  which 
our  vessels  were  debarred  by  the  British  laws  of  navigation* 
There  is  nothing  in  all  these  provisions,  that  relates  to  the  regula- 
tion of  boats.    ■ 

The  act  of  1818  is  defined  to  be  a  ^'  non-intercourse,  in  British 
vessels f  with  ports  closed,  by  British  laws,  against  the  vessels  of 
the  United  States."  » 

The  supplementary  act  of  1820,  was  intended  to  arm  and  in- 
vigorate  the  act  of  1818.  It  applied  a  special  interdict  to  Brit* 
ish  vessels }  vessels  owned  wholly  or  in  part  by  British  subjects; 
coming  or  arriving  by  sea  from  any  part  of  the  British  dominions 
in  this  hemisphere.  It  prohibited  their  entry,  or  attempting  to 
"  enter,"  under  pain  of  forfeiture,  as  before ;  and  bonds  were 
again  required  of  British  vessels  duly  entered,  not  to  discharge 
articles  of  the  produce.of  the  United  States  shipped  on  board,  for 
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exportatiou,  in  any  of  the  prohibited  places.  The  3d  section 
prohibited  impofiation  into  the  United  States  from  any  of  the 
foregoing  British  dependencies,  of  any  articles  not  produced 
therein,  specially.  This  act  established  '*  a  non-intercourse  in 
British  vesseli  with  all  the  British  American  colonies,  and  a 
prohibition  of  all  articles  "  except  the  produce  of  each  colony  re- 
spectively innported  directly  from  itself.' 

By  the  act  of  1 823,  Congress  suspended  the  provisions  of  the 
acts  of  1818  and  1820,  in  respect  to  certain  British  colonial  and 
provincial  ports,  and  authorized  importation  in  certain  British 
vessels,  coming  directly  tlierefrom,  of  colonial  produce,  on  one 
condition,  that  the  same  might  be  exported  therefrom  to  this 
country,  on  equal  teitms,  in  vessels  of  the  United  States^  the 
British  vessels  thereby  admitted  "  being  navigated  by  a  master 
and  three  fourths  of  the  mariners^  at  least,  British  subjects"  The 
next  section  (^  3)  provided  for  equalizing  the  duties  on  tonnage. 

The  act  of  1823  was  apparently  designed  as  a  counterpart  to 
the  statute  of  3  Geo.  4,  c.  44,  1822.  That  statute  allowed 
American  buUt  vessels,  lawfully  navigated,  to  import  certain 
goods  directly  to  the  West  Indies,  and  export  colonial  produce  in 
their  own  bottoms.  The  trade  authorized  by  this  statute,  (like 
that  secured  by  the  commercial  convention  to  be  carried  on  with 
the  East  Indies,)  was  to  be  conducted  in  ships  built  in  the  Uni- 
ted States,  whereof  the  master  and  three  fourths  of  the  mariners^ 
Ufere  American.  This  act  established  the  free  ports  enumerated  in 
our  act  of  1823,  and  authorized  the  importation  of  certain  speci- 
fied articles,  either  in  British  built  vessels,  owned  and  navigated 
according  to  law,  or  in  vessels  of  the  built  and  ownership  of  the 
country,  in  which  the  articles  imported  had  their  origin,  and  au- 
thorized exportation,  in  the  same  description  of  vessels,  direct  to 
the  country  where  tlie  vessel  belongs. 
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By  the  statute  of  3  Geo.  4,  c.  45,  the  national  commerce  of 
the  coIoDies,  in  exports  and  imports,  is  limited  to  British  vessels^ 
owned  and  navigated  according  to  law. 

The  act  of  Congress  of  1823,  corresponding  to  these  provis- 
ions (§  5),  enacted,  that  it  should  be  lawful  to  export  to  any 
enumerated  British  port,  in  any  vessel  of  the  United  States,  or  in 
any  British  vessel,  navigated  as  required  by  the  2d  section,  and 
having  come  directly  from  any  of  the  enumerated  ports,  articles 
of  the  growth,  produce,  or  manufacture  of  the  United  States,  or 
imported  therein,  under  the  rpstriction  therein  provided. 

Tlie  proviso  to  the  section  relates  exclusively  to  exportation  in 
British  vessels,  and  requires,  that  when  exportejd  in  any  such 
British  vessel,  bond  shall  be  taken  by  the  collector  of  the  port,  at 
which  she  shall  have  entered,  for  the  due  landing  of  the  goods  at 
the  enumerated  port,  for  which  she  shall  have  cleared  out.  The 
bond  was  to  be  given  before  shipment.  No  goods  were  al- 
lowed to  be  exported  to  any  other  than  one  •of  the  enumerated 
ports,  nor  to  be  shipped  on  board  any  British  vessel,  except  one 
coming  direct  from  such  port. 

And  It  was  further  enacted  by  the  proviso,  that  "  in  case  any 
such  articles  should  be  shipped  or  waterborne  for  the  purpose  of 
being  exported  contrary  to  the  act,  they  should  be  forfeited." 

This  act  of  1 823,  was  intended  to  meet  and  reciprocate  the 
act  of  Parliament  of  3  Geo,  4,  c.  44,  establishing  the  free 
ports  enumerated  by  our  law.  The  regulations  respecting  ex- 
ports and  imports  are  understood  to  have  been,  in  a  legisla- 
tive sense  and  measure,  squared  with  tlie  provisions  of  that  act. 
The  intercourse  which  was  opened  to  our  vessels  in  direct  voy- 
ages to  the  free  ports  by  the  act  of  parliament,  was  opened  also 
to  British  vessels,  coming  directly  from,  and  returning  directly 
to,  the  same  ports,  by  the  act  of  Congress. 

British  vessels,  such  as  are  privileged  in  the  "  trade  and  inter- 
course "  before  mentioned,  were  the  subjects  of  this  reciprocal 
measure  ;  and  the  original  retaliatory  interdict  was  left  to  ope- 
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rate  upon  ibe  same  privileged  vessels,  either  coming  froiD)  or 
going  to,  any  other  than  one  of  the  free  and  enumerated  ports* 
And  the  previous  interdict  was  further  armed  by  the  clause  coo- 
demning  goods  either  shipped,  or  waterborne,  for  the  purpose  of 
shipment,  contrary  to  the  force  of  this  determined  regulation*. 
The  whole  measure  seems  to  have  had  a  final  relation  to  the 
West  India  trade  and  intercourse ;  aqd  the  object  appears  lo 
have  been,  to  prevent  exportation  directly  on  board  such  British 
vessels,  or  indirectly  and  clandestinely  by  intermediate  convey* 
ance.  British  and  American  vessels,  the  respective  objects  of 
national  protection,  are  thus  brought  into  opposition  by  the  prin- 
ciples and  terms  of  the. two  corresponding  acts ;  and  the  act  of 
Congress  makes  a  special  provision  to  prevent  the  liberty  al- 
lowed to  British  vessels,  from  exceeding  the  measure  granted  to 
ours. 

The  two  acts  of  Parliament  and  Congress,  taken  together^ 
constituted  a  sort  of  legislative  cotwention,  for  the  time  being. 
Hence  the  language  of  the  5th  section  of  the  act  of  1823,  that 
*'  it  shall  be  lawful  to  export  from  the  United  States^  directly  to 
any  of  the  British  colonial  ports  enumerated,  in  any  vessel  of  the 
United  States^  or  in  any  British  vessel  navigated,"  as  the  2d 
section  prescribed,  &U2.  The  terms  employed  are  mutual ;  but 
the  power  of  the  act  does  not  operate  on  vessels  of  the  United 
States,  So  far  as  our  laws  were  concerned,  our  vessels  were  at 
liberty  before  ;  and  the  only  obstruction  was  from  British  legis- 
lation. After  this  act  of  1823  was  passed,  there  was  nothing 
else,  beside  the  act  of  Parliament,  to  limit  our  vessels  to  the  free 
or  enumerated  ports.  Our  act  did  not  extend  to  prevent  them 
fipom  going  to  any  other  ports.  In  regard  to  them,  viz.  "  vessels 
of  the  United  States,''  its  words  had  no  legal  meaning.  The 
restrictive  terras  of  the  act  of  1823,  apply  emphatically  to 
British  vessels,  "  being  navigated  by  a  master  and  three  fourths, 
at  least,  of  the  mariners,  British  subjects."  Its  force  is  expend^ 
ed  on  them.    The  prohibition  is  not  put  upon  export.    The  qual- 
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ification  or  disqualification,  is  only  fixed  upon  the  character  and 
quality  of  the  carritr.  The  prohibition  does  not  extend  beyond 
the  class  of  vessels,  that  were  privileged  by  ChrecU  Britain. 

The  inference,  which  the  Attorney  for  die  government  is  un- 
derstood to  draw  from  the  evidence  in  this  case,  is,  that  the  boat 
was  going  to  St.  Andrews^  which  was  one  of  the  enumerated 
ports ;  and  to  which  it  would  have  been  lawful,  under  die  act, 
to  export  in  a  British  vessel,  coming  directly  from  that  port. 
And  the  employment  of  the  boat  is  contended,  by  the  Attorney, 
to  have  been  between  Easport  and  St.  Andrews.  This  is  sup- 
position,— but  if  the  defence  rested  on  that  point,  tliere  is  no  posi- 
tive proof  of  that  fact,  {viz.  arriving  from  St.  Andrews j)  in  favour 
of  the  boat.' 

But  tlie  operation  of  the  act  is  annulled  by  the  contingency 
provided  for  in  the  6th  section ;  the  trade  and  intercourse  be- 
tween the  United  States  and  the  British  colonial  ports  having 
been  subsequently  prohibited  by  a  British  order  in  council,  and 
the  provisions  of  that  act  tliereu|K>u  ceasing  to  operate  in  favour 
of  British  vessels,  so  far  as  it  extended  to  them,  as  announced 
by  the  President's  proclamation  of  17th  March  1S27;  and 
the  acts  of  1818  and  1820  are  thereby  revived  in  full  force. 
That  the  act  of  1823  was  thereby  in  effect  repealed,  was  de- 
cided by  the  District  Judge  in  the  case  of  the  Atlantic^  Decem- 
ber Term,  1827.  Erasing  from  the  act  the  regulation  in  regard 
to  British  vessels,  it  is  emphatically  asked,   What  is  left  ? 

The  idea  of  an  implied  prohibition,  a  penalty  by  implicatumt 
raised  constructively  from  the  mention  of  "  vessels  of  the  United 
States^'  i»  the  terms  of  the  act,  will  not  stand  the  test  of  legal 
principles.  Altiiough  within  the  permissive  words  of  Uie  act, 
there  was  nothing  within  the  terras  of  the  prohibition  but  British 
vessels  of  the  privileged  class  ;  nor  is  there  anydiing  else  upon 
which  tiiey  can  act.  It  may  be  very  true,  tiiat  the  present  boat 
was  not  a  proper  «  vessel  of  die  United  States  ;  "  but  there  can 
b©  no  pretence  for  considering  it  a  British  vessel  within  the  con- 
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templation  and  meaning  of  the  act  ^  and  although  it  be  not  the 
one,  it  is  no  matter,  as  long  as  it  be  not  the  other. 

The  allegation,  that  tiiis  was  not  <'  a  vessel  of  the  United 
Staies,^^  may  be,  technically,  true  enough,  but  it  draws  no  conse* 
quence  after  it ;  hut  it  will  be  difficult  to  sustain  the  allegaliou  of 
its  being  a  British  vessel,  to  bni>g  it  within  the  act  of  1820.  It 
may  be  granted,  that  the  persons  represented  as  owners  do  not 
come  within  tlie  requirements  of  our  registry  act.  Neither  is  it  a 
British  builty  ovmed^  and  navigated  vessel^  widiin  tlie  intendraeat 
of  the  act  of  1S20.  The  boat  does  not  come  within  tlie  scope, 
policy,  and  provisions  of  the  act  in  reference  to  entry,  bonding, 
tonnage.  It  is  not  a  vessel  '^  coming  and  arriving  by  sea  within 
the  sense  of  the  statute." 

The  allegation  in  the.  first  article  of  the  informadon  is  defec- 
tive. It  does  not  state  any  entry^  or  attempt  to  enter.  The  com* 
ing  and  arriving  by  sea  does  not  constitute  tlie  oflfence.  It  is 
only  a  sort  of  inducement  to  its  taking  place,  or  more  properly^ 
perhaps,  an  indication  of  its  character.  The  vessel  so  coming 
and  arrivingj  being  British,  is  excluded..  It  is  the  vessel  enUr* 
ing  or  attempting  to  enter,  that  is  forfeited ;  and  the  language  of 
the  act  has  reference  only  to  the  class  of  vessels  capable  of  com- 
ing to  entry. 

It  is  submitted,  dierefore,  with  great  deference,  diat  a  decree 
of  forfeiture  cannot  be  sustained  on  eidier  allegation. 

It  is  not  quesdoned  that  such  a  boat,  in  proceeding  to  discbarge 
its  lading  on  the  opposite  shore,  might  come  in  contact  with  some 
law  there  established,  to  prevent  importadon  in  odier  Uiaa  their 
own  privileged  shipping ;  but  the  exportation  supposed  to  be  in- 
tended in  the  present  case,  was  an  American  enterprize  entirely. 

Stoky  J.  This  is  a  libel  of  seizure  founded  on  the  acts,  pro- 
hibiting commercial  intercourse  with  the  British  colonial  possesr 
sions,  of  the  fifteenth  of  March  1820,  ch.  122,  and  die  first  of 
March  1823,  ch.  1 50,  as  put  into  operation  by  die  President's 
proclamation  of  the  17di  of  March  1827. 
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The  questions  raised  in  the  case  depend  upon  the  true  construc- 
tion of  these  acts,  and  upon  the  conformity  of  the  libel  thereto, 
80  as  to  present  the  point  of  forfeiture.  The  act  of  1820  pro* 
videsy  that  "  after  the  30th  of  September,  then  next,  the  ports  of 
the  United  States  shall  be  and  remain  cbsed  against  every  ves^ 
te/,  owned  wholly,  or  in  part,  by  a  subject  or  subjects  of  his 
Britannic  Majesty,  coming  or  arriving  by  sea  from  any  port  or 
place  in  the  province  of  Lower  Canada^  or  coming  or  arriving 
from  any  port  or  place  in  the  province  of  J^Tew  Bruiutoickj^^  &c. 
And  it  then  proceeds  to  declare,  that^'<  every  such  vessel  so  ex- 
cluded from  the  ports  of  the  United  States^  that  shall  enter  or  c^- 
tempt  to  enter  the  same,  in  violation  of  this  act,  shall,  with  the 
cargo  on  board  such  vessel,  be  forfeited  to  the  United  States*^^ 

The  first  remark,  which  I  would  make  on  this  clause  is,  that 
it  inflict?  no  forfeiture  upon  an  excluded  vessel,  unless  she  enters, 
or  attempts  to  enter  some  port  of  the  United  States  ;  and  it  is, 
therefore,  necessary  that  the  libel  should,  in  substance,  contain 
an  allegation  of  such  entry,  or  attempt,  before  the  Court  cad  pro- 
nounce a  decree  of  condemnatioo,  however  clearly  the  facts  may 
be  made  out*. 

Now,  the  first  count  in  the  libel,  which  alone  touches  this  stat- 
ute, contains  no  such  allegation.  It  merely  affirms,  that  "  the 
vessel  or  boat  aforesaid  was  a  vessel,  owned  wholly  or  in  part  by 
a  subject  or  subjects  of  his  Britannic  Majesty,  and  came  and  ar^ 
rived  by  sea  from  some  port  or  place  in  the  province  of  J^ew 
Brunswitkj  to  the  Attorney  unknown,  within  the  port  of  East-' 
port  aforesaid,  contrary  to  the  form  of  the  statutes,"  &c.  This  is 
not  an  allegation  in  strict  conformity  with  the  words  of  the  stat- 
ute. The  words  "  arrive  "  and  "  enter  "  are  not  always  synony- 
mous, and  there  certainly  may  be  an  arrival,  without  an  actual 
entry,  or  an  attempt  to  enter.  Perhaps  an  arrival  within  a  port, 
cannot  be  without  an  entry  into  the  port.  But  still,  it  seems  to 
me,  that  courts  of  law  are  not  to  inflict  forfeitures,  without  the 
substantial  phrases  of  the  statute  being  used.     And  I  am  by  no 
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meaos  sure,  that  the  Court  would  be  warranted  in  giving  judg- 
ment, where  the  words  departed  so  widely  from  those  of  the  stat* 
ute.  It  would  seem  ^inconsistent  with  the  rules  usually  adopted 
in  the  administration  of  penal  laws.  This  point,  however,  is  less 
important,  because  the  libel  is  open  to  amendment ;  though  the 
strong  inclination  of  my  opinion  is,  that  without  an  amendment 
DO  condemnation  could  be  pronounced,  if  the  case  were  ever  so 
clearly  in  favour  of  the  goveinment.  The  coming  or  arriving  by 
sea  is  confined,  by  the  immediately  succeeding  words,  to  Lower 
Canada^  and  any  coming  ^r  arriving  is  prohibitied  from  A6tr 
Brunstrick,  whether  by  sea  or  otherwise.  In  this  respect,  I  adopt 
the  criticism  of  the  District  Attorney  as  well  founded.  This  infor- 
mality in  the  allegation  is  no  otherwise  important,  than  tliat  it  ties 
up  the  case  to  narrower  evidence,  than  the  act  itself  requires. 

The  important  question  however  is,  whether  the  facts  present 
a  case  within  the  real  scope  and  operation  of  the  statute.  The 
facts  are  these.  The  owners  of  the  boat  are,  and  have  been  for 
several  years  inhabitants  of  JSo^^por^,  and  have  widi  their  fami- 
lies a  bond  fide  domicil  there.  The  boat  itself  is  less  than  five 
tons  in  burthen,  is  open  and  without  any  deck,  and  her  home 
also  is  admitted  to  be  Eastport,  The  owners  are  British  bora 
subjects,  and  have  not,  so  far  as  any  evidence  exists  in  the 
record,  changed  their  national  allegiance.  At  the  time  of  the 
seizure,  the  boat  had  on  board  ~  28  barrels  of  tar  and  pitch,  and  • 
was  bound  with  them  from  Eastport  to  SU  Andrews,  in  JSTew 
Brunswick,  She  had  no  custom-house  papers  on  board,  and 
none  appear  to  have  been  taken  out  at  any  time  for  her.  There 
b  no  proof  that  she  ever  canoe  from  JV^ew  Brunswick  and  entered, 
or  attempted  to  enter,  any  port  ^of  the  United  States.  Strictly 
speaking,  then,  the  facts  do  not,  upon  this  general  view,  come  up 
to  a  case  of  forfeiture. 

The  mtention  of  the  parties,  however,  is  not,  as  I  understand 
it,  to  place  the  cause  on  this  ground.  Their  wish  is  to  settle  a 
general  question  of  great  concern  to  the  navigation  with  small 
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crafty  in  tliat  part  of  the  couutry.  And  as  the  point  has  been 
fully  argued,  and  a  decision  may  save  mucli  future  litigation,  I 
un  not  indisposed  to  meet  it  upon  the  merits. 

The  question  is,  whether  the  navigation  from  the  province  of 
Aeuf  Brunswick  to  a  |)ort  of  die  United  States  by  an  open  boat, 
o^med  as  the  present  is,  is  interdicted  by  the  act  of  1820.  The 
Ubel  does  not  charge,  diat  she  was  employed  in  trade;  and 
therefore,  if  the  interdiction  applies  at  all,  it  applies  (as  has 
been  very  correctly  remarked  by  the  District  Judge)  as  well  to 
cases,  where  the  boat  is  employed  qs  a  ferry  boat,  or  to  make  a 
visit,  as  to  cases,  where  the  object  is  the  transportatk>n  of  mer- 
eliandise. 

The  argument  of  the  District  Attorney  is,  that  the  boat  falls 
within  the  general  description  of  tiie  statutes,  and  is  a  ''  vessel " 
within  its  terms  and  meaning  ;  and  that  she  is  owned  "  by  a  sub- 
ject or  subjects  of  his  Britannic  Majesty."  And  if  so,  she  is  ex- 
cluded from  entry  into  our  ports. 

There  can  be  no  doubt,  that  in  a  general  sense  a  boat  is  a  vei- 
sel^  for  it  is  a  '^  vehicle  in  which  men  or  goods  are  carried  on  the 
water,''  whicii  is  one  of  the  definitions  of  2l' vessel  given  ^in  our 
lexicographies ;  and  one  of  the  definitions  of  a  booty  given  in 
like  manner,  is,  that  it  is  '^  a  vessel  to  pass  the  water  in,"  or  *'  a 
ship  of  a  small  size."  In  a  nautical  sense,  it  more  usually  desig- 
nates  an  open  vessel,  without  decks.  Whedier  the  word  is  used 
in  the  one  sense  or  the  other  in  a  particular  statute,  must  depend 
upon  die  context  and  objects  of  the  statute  itself,  which  may  and 
often  do  narrow  down  the  general  import  to  specific  classes  of 
cases. 

The  object  of  the  act  of  1818,  cb.  65,  to  which  the  act  of 
1820  is  an  explanatory  supplement,  is  to  exclude  British  navi- 
gation from  our  ports,  which  should  come  from  any  of  the  Brit* 
isk  colonies,  which  were  closed  against  the  navigation  of  the 
United  States,  Both  acts  were  in  their  nature  retaliatory  ;  and 
the  subsequent  acts  of  1822,  ch.  56,  and  of  1823,  cb.  150,  con- 
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firm  this  view  in  the  raost  ample  manner.  The  docti*ine  of  re- 
ciprocity lies  at  Uie  bottom  of  all  of  them,  and  this  princiiially  in 
regard  to  the  islands  and  colonies  in  the  fFest  Indies,  That  the 
intention  of  the  act  of  1820  was  to  cut  off  trade  and  commerce 
in  British  ships  from  ^eiv  Brunswick  to  the  United  States  can* 
not  be  doubted ;  that  it  went  fartlier,  and  meant  to  prohibit  all 
intercourse  by  water  with  that  province  in  any  British  craft>  19 
not  so  clear.  If  the  words  of  the  act  would. cover  such  cases,  it 
is  by  no  means  as  certain,  that  the  \yo\icy  of  the  legislature  reach- 
ed  to  the  same  extent.  It  is  well  known,  that  the  ordinary  mode 
of  communication  between  that  province  and  northeastern  fron- 
tier ports  is.  by  boat  navigation ;  and  there  does  uot  seem  to 
be  any  ground  to  suppose,  that  Congress  intended  to  prevent  the 
common  travel  of  visitors,  or  passengers,  to  and  from  that  province. 
The  second  section  of  the  act  is  manifestly  confined  to  British 
vessels^  which  are  allowed  and  required  to  enter  at  the  custom- 
house in  the  course  of  trade.  But  boats  of  the  present  de- 
scription  do  not  fall  within  this  class.  The  third  section  ap- 
plies to  cases  of  the  importation  of  goods  from  the  colonies,  and 
is  necessarily  confined  to.  commercial  intercourse.  The  same 
intention  is  still  more  completely  demonstrated  in  tlie  act  of 
1823,  wliich  suspends  the  acts  of  1818  and  1820  as  to  certain 
colonial  ports,  and  opens  trade  with  them  in  British  vessels. 
Every  provision  in  this  act  looks  to  cases  of  trade  and  importation  ; 
and  to  vessels,  which  by  our  general  laws  are  allowed  to  enter 
and  clear  at  our  custom-houses.  By  the  general  revenue  col- 
lection act  of  1799,  ch.  128,  (§  92)  no  foreign  dutiable  goods 
are  allowed  to  be  imported  from  any  foreign  ports  by  sea  in  any 
vessel,  foreign  or  domestic,  of  less  than  thirty  tons  burthen.  And 
the  navigation  act  of  1817,  ch.  204,  is  still  more  restrictive. 

I  am  not  aware,  that  in  any  of  our  laws  respecting  shipping 
the  word  '*  vessel "  is  applied  to  any  description  of  boats,  like  the 
present.  The  registry  act  (act  of  1792,  ch.  45)  invariably  uses 
the  words  ^^  ship  or  vessel,''  as  descriptive  of  the  class  of  shipping. 
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which  h  includes.  It  contains  no  limitation  by  tonnage  of  the 
size  of  the  ship  or  vessel ;  but  the  form  of  the  certificate  of  reg- 
istry (^  9)  supposes,  that  such  ship  or  vessel  has  a  deck,  mast, 
&cc.  And  the  regulations,  prescribed  by  our  laws,  for  ascertaining 
the  tonnage  of  ships  or  vessels  for  the  payment  of  tonnage  duty, 
and  for  other  purposes  of  admeasurement,  refer  to  such  only  as 
have  one  or  more  decks.^  The  fair  inference  deducible  from  these 
provisions  is,  that  the  registry  act  was  not  meant  to  apply  to  ships 
or  vessels  without  any  deck.  In  respect  to  the  coasting  trade 
and  fisheries,  the  same  phrase,  "  ship  or  vessel,"  is  used  in  the 
act  of  1793,  ch.  52,  for  enrolling  or  licensing  them  for  such 
business ;  but  no  ship  or  vessel  less  than  five  tons  in  burthen 
seems  within  the  purview  of  the  act,  (^  1,4,  26.)  The  form 
of  enrolment,  too,  presupposes,  that  the  ship  or  vessel  has  a 
deck,  mast,  &c. ;  and  her  tonnage  is  to  be  ascertained  in  the 
same  manner,  as  in  case  of  registered  ships.  There  is  a  provis- 
ion also,  (^  3,)  that  registered  ships  may  be  enrolled,  and  enroll- 
ed or  licensed  ships  may  be  registered,  which  seems,  by  impli- 
cation, to  limit  their  sizes  reciprocally  to  tonnage  above  five  tons, 
and  to  such  as  have  a  deck  or  mast.  This  construction  is  forti- 
fied by  the  language  of  the  37tli  section,  which  declares,  '^  that 
nothing  in  this  act  shall  be  construed  to  extend  to  any  boat^  or 
lighter,  not  being  masted,  or  if  masted,  and  not  decked,  employ- 
ed in  the  harbour  of  any  town  or  city."  It  is  plain,  from  this 
clause,  that  boats  without  masts  or  decks  were  not  allowed  to  be 
enrolled  or  licensed  for  the  coasting  trade  or  fisheries.  And  the 
fishing  bounty  is  confined  to  "  boats  or  vessels  "  of  more  than  five 
tons  burthen.*^ 

There  are,  also,  provisions  in  our  laws,  which  contemplate  im- 
portations from  foreign  countries  in  vessels  of  a  smaller  descrip- 
tion. But  in  such  cases,  the  general  term  "  vessel,"  is  not  alone 
employed,  but  a  more  specific  description  is  added.     Thus,  by 


*  .«c«  ^1799,  ch.  128,  §  64.  «  &e  art  ^1813,  <*•  34,  §  5^  a 
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the  106th  section  of  the  act  of  1799,  ch.  128,  impcHlations  are 
allowed  on  the  northern  and  northwestern  boundaries  of  the 
United  States^  "  in  vessels  or  boats  of  any  burthen ; "  and  the 
next  section  (§  .106)  goes  on  to  provide,  « that  all  vessels,  boats, 
rafts,  and  carriages  of  what  kind  or  nature  soever,  arriving  in  the 
district  aforesaid,  conUining  goods,  &c.  shall  be  reported  to  llie 
collector,"  &c.  A  distinction  between  boats  and  vessels  is 
here  taken ;  and  a  distmction  does,  in  fact,  exist  b  common  par- 
lance and  maritime  usage.  The  term  "  tfessd  '*  is  never,  or  at 
least  very  rarely,  used  to  designate  any  watercraft  widiout  a 
deck ;  but  the  term  «  boat "  is  constantly  used  to  designate  such 
small  vehicles  of  this  nature,  as  are  without  a  deck.  In  Morti- 
mer^s  Commercial  Dictionary^  a  boat  is  defined  to  be  <^  a  small 
open  vessel,  commonly  wrought  by  oars."  He  says,  that  the 
term  " ship "  is  a  "a  general  name  for  all  large  vessels."  And 
it  appears  to  me,  that  the  general  sense,  m  which  the  word  '<  ves- 
sd  "  is  used  in  our  laws,  is  in  contradistinction  to  an  open  boat, 
and  excluding  the  latter.  Such  is  its  meaning  in  the  act  of  1815, 
ch.  246,  where  it  is  declared  lawful  "  for  any  collector  &»-  to 
enter  on  board,  search,  and  examine,  any  ship,  vessd,  boat,  or 
rq^,"  &c.^  And  when  the  word  is  found  in  our  laws  without 
any  thing  in  the  context  to  explain  or  enlarge  its  meaning,  it  ap- 
pears to  me  a  sound  rule  of  mterpretation  to  construe  it  as  used 
in  that  sense,  which  is  its  most  common  sense  in  maritime  usage. 
Especially  ought  it  to  receive  such  an  interpretation,  when  it  b- 
terferes  with  no  known  policy  of  the  legislature,  and  a  different 
course  would  involve  general  inconvenience. 

The  strong  mclination  of  my  opinion,  therefore,  is,  that  open 
boats,  like  the  present,  even  if  British  owned,  if  not  employed  in 
trade  from  the  British  colonies,  are  not  within  the  scope  of  the 
act  of  1820.     But  thb  case  does  not  turn  upon  that  point  alone ; 


^  SuaUoaet  ^1802,  c^  45^  §  a 
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and  tbereibre  I  letTe  it  for  an  absolute  decwxii  until  it  kmm  the 
single  poiot  for  judgment* 

.There  is  another  question  of  more  importancei  at  least  to  resi- 
dents witlun  the  United  States  ;  and  that  is,  whether  ibist  boat 
was,  within  the  sense  of  the  act  of  1820,  a  vessel  "  owned  wbcAy 
or  in  part  by  a  subject  or  subjects  of  his  BrUaiMiic  Majesty.** 
It  is  certain,  that  our  laws  allow  aliens  to  build  ships  in  the  Unir 
ted  StateSf  and  confer  upon  them  privileges,  which  are  denied 
to  ships  built  and  owned  in  foreign  countries.  The  former  are 
allowed  to  be  recorded  in  the  custom*hou8e,  and  to  receive  a 
certificate  thereof,  and  thereby  are  subjected  to  a  less  tonnage 
du^  than  the  latter  J  It  is  as  clear,  that  British  subjects,  domi- 
ciled in  the  United  StcLtes^  are  entitled  to  hold  boats  of  the  same 
description  as  the  present*  And  I  know  of  no  law,  which  pco^ 
hibits  them  from  plying  between  port  and  port  of  the  United 
States,  so  that  they  are  not  employed  in  the  coasting  trade  or 
fisheries.  It  does  not  appear  to  me  reasonable  to  presume,  that 
Ckxigress  had  any  intention  to  interdict  intercourse,  except  with 
vessels  belon^ng  to  British  subjects,  who  retained  their  national 
domicil  and  privileges*  If,  by  the  laws  of  France^  British  sub- 
jects, domiciled  in  France^  might  bond  fide  own  ships,  which 
would  be  entided  to  the  privileges  of  French  shipping,  a  ship  so 
9wned,  and  bond  fide  bearing  the  French  fiag,  would  not  seem 
to  me  excluded  from  commerce  with  this  countiy  by  the  act  of 
1820.  Without  entering  into  the  consideration,  how  far  it  is 
necessary  to  constitute  an  excluded  ship,  that  she  should  be 
owned  and  registered  according  to  the  British  registry  acts,  I 
think  the  true  interpretation  of  the  act  of  1820  is,  that  the  words 
therein,  '*  British  subject  or  subjects,"  mean  such  subject  or  sub- 
jects as  still  retain  their  British  domicil,  and  hold  their  vessels  in 
the  character  of  British  subjects ;  and  not  such  as  have  a  domi- 
cil in  the  United  States^  and  own  vessels,  which  are  protected 


^  See  ado/ 1792,  d^  45,  §  20, 21,  28,  24.^/^  of  1790,  dk.  57,  §  1. 
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by  the  kws  of  thift  country^  and  h&f«  their  home  bondjide  here. 
The  policy  6f  the  United  SlaUs  has  not  been  to  interfere  with 
merdmnts  domiciled  here ;  but  to  exclude  shipping  sailing  under 
Ae  flag  and  protection  of  Enghmd;  such  shipping  as,  in  the 
sense  of  the  law  of  nations,  would  be  deemed  Briiith  ship{HDg. 
By  the  law  of  nations,  for  all  purposes  of  capture  and  prize,  and 
national  character,  this  boat  would  be  deemed  an  iSmeriean  boat, 
because  her  domicil  is  American, 

My  judgment,  therefore,  is,  that  upon  the  first  count  the  case 
of  forfeiture  is  not  made  out  in  point  of  fact,  because  this  boat 
Is  not,  in  the  sense  of  the  act,  of  1890,  owned,  in  whde  or  in  part, 
by  subjects  of  his  Britannie  Majesty. 

The  second  count  in  the  libel  is  founded  on  the  6th  section  of 
the  act  of  18Sd,  ch.  150.  That  act  opens  oomdiercial  int^y 
eourse  and  navigation  with  certain  enumerated  British  cokmial 
ports,  and  among  others,  with  St*  Johns  and  St  Andrews,  in 
Ifew  Brunswick ;  and  declares  it  lawful  to  import  in  any  British 
vessel,  coming  directfy^  from  any  of  the  British  colonialj  porlB 
enumerated  in  the  act,  which  vessels  are  navigated  by  a  mastef 
and  three  fourths  of  the  mariners  British  sulgects,  any  articles  of 
the  growth  8ec.  of  any  of  the  said  British  colonies,  the  iraportil^ 
tbn  of  wfarcfa  is  not  from  elsewhere  prohibited^  and  which  may 
be  exported  from  the  same  ports  to  the  United  States  on  equal 
terms  in  vessels  bekmging  to  the  States.  It  prohibits  importations 
in  any  other  manner,  or  of  any  other  kinds,  from  the  same  colo^ 
nial  poirts.  The  5th  section  then  proceeds  to  provide,  that  it 
shaB  be  hwfol  to  export  from  the  United  States  directly  to  the 
sanie  colonial  ports  in  any  vessel  of  the  United  States,  or  in  any 
British  vessel,  as  above  described,  any  article  of  the  growth  ftc. 
of  the  Uniied  States,  or  any  article  legally  imported  therein,  die 
exportation  of  which  elsewhere  diall  not  be  prohibited  by  law 
Sec.  And  in  the  close  of  the  section  it  declares,  <<  and  in  case 
any  such  articles  shall  be  shipped  or  waterborne  for  the  purpose 
of  being  exported  contrary  to  this  act,  the  same  shall  be 
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ed/'  8ec.  This  is  the  clause  oo  which  the  second  count  of  the 
libel  is  framed.  It  propounds,  that  at  Eoiipori^  ^^  saodry  goods 
&c.  of  the  growth  Sic.  of  the  United  States^  composing  the 
lading  of  the  open  boat  aforesaid,  were  shipped  and  waterbome 
in  said  boat,  on  the  waters  of  the  Bay  of  Passamaquoddyt  in 
said  district,  for  the  purpose  of  being  exported  from  said  States  to 
the  province  of  JVeur  Brunswick^  in  the  boat  or  vessel  aforesaid, 
the  said  boat  or  vessel  then  cmd  there  not  being  a  vessel  of  the 
United  States,*' tie. 

The  6th  section  of  the  act  provides,  "  that  this  act  8cc  shall 
remain  in  force  as  long  as  the  enumerated  British  colonial  ports 
shall  be  open  to  the  admission  of  vessels  of  the  United  States^ 
conformably  to  the  provisions  of  the  British  act  of  Parliament,  of 
the  24th  of  June,  1822.  (Statute  of  3  Geo;  4,  ch.  44.)  But  if 
at  any  time  the  trade  and  intercourse  between  the  United  States 
and  all  or  any  of  the  enumerated  ports,  authorized  by  the  said 
act  of  Parliament,  shall  be  prohibited  by  a  British  order  in  coun- 
cil, or  by  act  of  Parliament,  then,  from  the  day  of  the  date  of 
such  order  in  council,  or  act  of  Parliament,  or  from  the  time  the 
same  shall  commence  to  be  in  force,  proclamation  to  that  effect 
having  been  made  by  the  President  of  the  United  States,  each 
and  every  provision  of  this  act,  so  far  as  the  same  shaU  apfhf  to 
the  intercourse  between  the  United  States  and  the  enumerated 
colonial  ports,  in  Bbitish  Vessels,  shaU  cease  to  operate  in  their 
Javour  ;  and  each  and  every  provision  of  the  act,"  of  1818  and 
1820,  *^  shall  revive  and  be  in  fuU  force.^'  The  President  made 
his  proclamation  according  to  this  provision,  on  the  17th  of  March 
1827,  and  thus  the  acts  of  1818  and  1820  were  effectively  re- 
vived. 

The  true  interpretation  of  this  6th  section  of  the  act  has  been 
matter  of  considerable  argument  at  the  bar.  Is  it,  in  the  given 
case  of  the  occlusion  of  the  enumerated  British  colonial  ports, 
virtually  repealed  in  all  its  provisions,  as  to  intercourse  and  trade 
with  them,  as  the  introductory  clause  seems  to  intend  f     Or  is  it 
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repealed  onfy  as  to  intetcourse  and  trade  in  British  vuseb^  leav- 
ing the  intercourse  and  trade  in  vesseUofihe  United  States  under 
the  regulation  of  the  5th  section,  as  a  substantive  and  existing 
enactment ;  as  the  latter  clause  of  the  6th  section  seems  to  in- 
timate? The  latter  is  the  construction  contended  for  by  the 
District  Attorney,  and  on  which  the  second  count  rests ;  the  for- 
mer is  maintained  by  the  counsel  foMhe  claimant. 

The  act  of  1818  contains  no  provisions  excluding  trade,  either 
by  way  of  importation  into  the  United  States^  or  exportation  from 
the  United  States^  except  in  British  vessels.  Not  a  word  is  said 
respecting  the  vessels  of  the  United  States^  or  of  any  other  for- 
agn  country,  except  Cheat  Britain,  The  1st  and  2d  sections 
of  the  act  of  1820  are  limited  in  the  same  manner.  The  3d 
section  prohibits  the  importation  of  any  goods  &c.  from  the  prov- 
ince of  Abt^a  Scotia^  the  province  of  JVetr  Brunswick^  the  isl- 
ands of  Cape  Breton^  St.  Johns,  J^etrfoundland,  or  their  respec- 
tive dependencies,  from  the  Bermuda  islands,  the  Bahama 
idands,  the  idands  called  Caieos^  or  the  British  possessions  in 
the  West  Indies,  or  on  the  continent  of  America,  south  of  the 
southern  boundary  of  the  United  States,  except  such  goods  &c. 
as  are  the  growth  &cc.  of  such  provinces,  islands,  and  posses- 
inons,  where  the  same  shall  be  laden,  and  from  whence  they 
shall  be  directly  imported  into  the  United  States.  Nothing  is 
said  as  to  expartatians  from  the  United  States  of  any  goods  what- 
soever in  vessels,  not  British.  The  main  object  of  the  act  of 
1823  was  to  open  the  intercourse  and  trade  with  certain  enume- 
rated ports  in  those  prohibited  colonial  possessions,  upon  the 
principles  of  reciprocity  held  out  by  the  act  of  3  Geo.  4,  ck*  44. 
The  four  first  sections  respect  importations  solely  in  British  ves- 
sels. In  the  5th  section,  for  the  first  time,  occurs  any  provision 
relating  to  exports,  and  there  the  phrase  is,  (as  has  been  already 
stated,)  it  sbaU  be  lawful  to  export  from  the  United  States  &c. 
in  any  vessel  of  the  United  States,  or  in  any  British  vessel,  &c. 

The  first  remark,  that  is  called  for  by  this  posture  of  our  legis- 
lation is,  that  as  to  British  vessels,   the  whole  intercourse  and  ^^ 
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trade,  provided  for  bj  the  act  of  1833,  b  completely  sospended, 
and  the  exclusion  of  them/by  the  acts  of  1818  and  1830,  entire* 
ly  revived.  TTius  the  retaliatory  system  is  put  into  complete 
operadon ;  and  that,  which  alone  seemed  within  die  legislative 
intention,  the  excluaon  of  Brkbh  ships  coming  from,  or  going  to, 
ports,  where  Jlmerican  ships  were  excluded,  universally  ptohibh;'' 
ed.  The  next  remark  is, 'that  no  legblative  intentbn  is  any 
where  avowed  to  interdict  trade  or  intercourse  in  American  ves- 
sels to  or  from  any  colonial  ports.  The  next  remark  is,  that 
though  the  5th  section  of  the  act  of  1833  contains  an  qfftrmaHve 
clause,  that  it  shaU  be  lawful  to  export  from  the  United  States  to 
the  enumerated  ports,  in  any  vessel  of  the  United  States,  any 
godds  &c. ;  yet  there  is  no  proMbitary  clause,  declaring  any  such 
exportation  in  any  vessels,  not  of  the  United  States,  and  not  Brit^ 
ish,  unlawful.  Now,  upon  general  principles  of  interpretation,  no 
prohibition  can  be  implied  from  merely  affirmative  words.  The 
affirmative  words  may  repeal  or  suspend  a  prohibition  thereto- 
fore created,  but  per  se  they  cannot  create  one.  The  forfeiture 
In  the  last  clause  of  the  5th  section  applies  only  to  cases,  where 
articles  shall  be  shipped  or  waterbome,  for  the  purpose  of  bemg 
exported,  "  contrary  to  the  provisions  of  the  actJ^  To  inffict  ft, 
therefore,  it  must  be  established,  that  some  prohibition  exists  in 
the  act,  which  has  been  violated.  Where  is  the  prohibition  of 
such  exportation  in  vessels  not  British,  and  not  strictly  vessels  df 
the  United  States  in  the  sense  of  the  registy  act?  None  such 
has  been  pointed  out ;  and  if  it  had  existed,  it  would  not  have  es- 
caped the  scrutinizing  sagacity  of  the  District  Attorney. 

Assuming,  then,  that  the  5th  section,  as  to  vessels  of  the  Unit*' 
ed  States,  remains  m  full  force,  it  is  merely  affirmative ;  there 
was  no  antecedent  prohibition  of  exportation  other  than  in  British 
vessels ;  the  present  boat  is  not,  in  the  sense  of  the  act,  such  a 
British  vessel ;  and  consequently  the  second  count  falls  for  want 
of  sufficient  facts  to  maintain  its  vital  averments* 

The  decree  of  the  District  Court  must  be  affirmed  and 

Restitution  accordingly' 
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Bsvnitn  )  B^-  JOSEPH  STORY,  Attodato  Judge  of  the  Sapreme  Cout.  ^ 
UVOBB  ^  ^^  jQjj^  g  SHfiaBURNE,  District  Judge. 


RicHA&D  Sherwood  vs.  Richard  Sutton* 

In  Mm  Btmifthire,  in  an  action  on  the  case,  for  a  deceitfiil  representation  in  a 
sale,  the  statute  of  limitatioos  was  pleaded  in  bar.  Tlie  plaintiff  replied,  that  there 
was  a  fraudulent  concealment  of  the  deceit,  until  within  six  years.  It  was  Jketd, 
that  t)M  replication  was  a  gpod  answer  to  the  plea. 

lii  cases  of  tomtmmni  jurisdiction,  such  as  accounts,  bailments,  ^fc  courts  of  equitf 
construe  the  statute  of  limitations  as  courts  of  law  do,  and  create  no  other  excep- 
tions, than  those  created  bj  the  statute*  Ckinrts  of  equity,  in  such  cases,  act  in 
obeiieiue  to  the  law,  nnd  not  merely  in  anaiogy  to  the  law. 

JLhis  case  was  argued  upon  a  modon  in  arrest  of  judgment  at 
the  last  May  Term,  by  SdUamiaQ  for  the  defendaiit,  and  by 
Mason  for  the  plabtiff. 

Stort  J.  Upon  the  posture  of  diis  case,  the  single  question 
now  presented  for  the  consideradon  of  the  Court  is,  whether  the 
replication  to  the  plea  of  the  statute  of  limitations  is,  in  pomt  of 
law,  (the  issue  upon  it  having  been  found  in  favour  of  the  plain* 
tiS,)  a  sufficient  avoidence^of  the  plea,  so  as  to  entide  the  plain- 
tiff to  jodgnent  upon  the  verdict. 
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The  Statute  of  limitations  of  New  Hampshire^  of  16th  June, 
179 J,  (JVew  Hampshire  LaWj  p.  164,)  b,  in  substance,  a  trans- 
cript of  the  statute  of  21  Jac.  1,  cA.  16,  so  far  as  it  respects  per- 
sonal actions  of  this  nature  ^  and  it  contains  like  exceptions  in 
favour  of  infants,  femes  covert,  &o*  It  contains  no  special  ex- 
ception, however,  as  to  actions  founded  on  fraud,  where  the  fraud 
has  been  concealed  during  the  period  of  the  common  limita- 
tion ;  and  therefore,  the  legal  propriety  of  creating  such  an  ex- 
ception must  depend  upon  the  same  principles  here,  as  it  would 
depend  upon  in  the  courts  of  Westminster  Hcdl.  There  is,  in- 
deed, this  consideration  of  no  inconsiderable  weight,  that  as  there 
b  no  State  Court  in  the  judicial  establishment  of  New  Hampshire^ 
which  possesses  general  equity  powers,  the  remedy,  if  it  is  to 
be  administered  at  aD,  must  be  administered  in  such  cases 
through  the  instrumentality  of  a  court  of  law ;  and  hence  the 
doctrines  of  courts  of  equity,  where  they  are  susceptible  of  incor- 
poration into  remedies  at  the  common  law,  find  a  more  ready 
admission  in  the  State  courts,  than  perhaps  would  occur,  if  courts 
of  chancery  had  an  independent  existence.  It  would  not,  there- 
fore, be  matter  of  surprize,  if  in  such  State  courts,  in  the  con- 
struction of  the  statute  of  limitations,  cases  should  be  extracted 
by  implication  from  the  reach  of  its  provisions,  which  a  court  of 
equity  would  hold  to  be  saved  by  virtue  of  its  general  principles, 
certainly  true,  as  has  been  contended  at  the  bar,  that  the 
decisions  of  courts  of  equity  in  respect  to  the  construction  of 
statutes  are  not  always  to  be  admitted  to  be  safe  guides  for 
courts  of  law,  because  they  often  arise  from  principles  of  re- 
^  medial  justice,  wholly  confined  to  the  former  courts,  and  in- 
applicable to  the  latter.  It  is  not  uncommon  for  courts  of 
chancery  to  give  relief  in  cases  of  unwritten  contracts  respect- 
ing land,  against  the  letter  of  the  statute  of  frauds,  as  in  cases 
of  part  performance,  fi*aud,  and  other  springing  equities,  where 
courts  of  law  would  wholly  abstsun  from  any  intereference. 
The  reason  is,  that  the  nature  and  extent  of  the  relief  to  be 
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granted  depends  so  much  upon  circumstances,  and  is  so  much 
to  be  modified  by  the  exercise  of  a  sound  discretion,  that  the 
proper  decree  could  never  be  made  to  assimilate  to  a  judg- 
ment at  law.  .  An  attempt  therefore  to  afibrd  a  remedy  by  a 
mere  general  judgment  for  either  party  would  often  work  as 
much  or  more  injustice,  than  it  would  cure.  But  such  absti- 
nence is  not  always  observed ;  and  an  illustration  of  the  op- 
posite course,  working  a  beneficial  efi^t,  may  be  derived  from 
die  known  class  of  decisions  under  the  acts  for  the  registiy  of 
deeds  of  real  estate.  In  this  class  of  cases,  courts  of  law  have 
nlently  created  an  exception,  in  favour  of  a  prior  unrecorded 
deed,  against  the  second  grantee,  having  notice  of  it  at  the  time 
of  his  purchase,  following,  in  this  result,  the  clear  doctrine  of 
courts  of  chancery.  The  reason  is,  that  the  same  efl«ctual  rem- 
edy may  be  applied,  by  postponing  the  second,  to  the  first  deed 
at  law,  upon  the  ground  of  intentional  fraud,  as  equity  would 
administer  by  a  decree  directing  a  perpetual  injunction,  or  a  con- 
veyance of  the  estate  in  favour  of  the  first  grantee. 

The  statute  of  limitations  does  not,  in  its  tenns,  embrace 
suits  in  equity,  but  appropriates  its  language  to  actions  at  law. 
And,  primarily,  the  legislative  intention  must  be  deemed  to  be 
limited  to  such  actions.  But  it  must  be  obvious,  that  where 
courts  of  equity  deal  with  legal  tides  and  legd  demands,  it  could 
never  have  been  the  legislative  intention,  that  they  should  not  be 
bound  by  the  provisions  of  the  statute.  It  would  otherwise  hap- 
pen, that  a  legal  title  or  demand,  utterly  extinct  at  law,  would  be 
recognized  as  subsisting  in  equity.  It  was,  therefore,  very  justly 
said  by  Lord  Redesdakj  in  Hovenden  vs.  Lord  Annesley,  (2  Sck. 
fy  Lefr.  607,  630,)  **  that  the  statute  must  be  taken  virtually  to 
mclude  courts  of  equity ;  for  when  the  legislature  by  statute  lim- 
ited proceedings  at  law  in  certain  cases,  and  provided  no  express 
limitations  for  proceedings  in  equity,  it  must  be  taken  to  have 
contemplated,  that  equity  followed  the  law ;  and,  therefore,  it 
must  be  taken  to  have  virtuaOy  enacted,  in  the  same  cases,  a  lim- 
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Ittttion  for  courts  of  equUj  also."  With  reference  to  such  eases, 
(ft.  e.  of  legal  titled  atid  demands^)  the  remark  of  his  Lordship  is 
emphatically  true,  that  courts  of  equi^  do  not  act  merely  bjr 
undogy  to  the  statutes,  but  in  cbedienee  to  them. 

This  doctrine  is  strictly  applicable  to  all  cases,  where  eoufto 
of  law  and  equity  possess  a  concurrent  jurisdiction,  such  as  in 
matters  of  account,  in  certain  kinds  of  frauds  battmeotSy  fcc«, 
where  the  statute  is  just  as  much  pleadable,  as  a  bar,  in  equity  aa 
at  law.  On  tlie  other  hand,  there  are  many  oases,  wher«  eoorls 
of  equity  act,  in  the  application  of  the  statute  of  Umttatkmsy  by  wqr 
of  a$utlogif  only  }  as  when  they  apply  it  to  merely  equitable  r^bts 
and  titles,  not  at  all  cogniaeble  at  law.  In  refusing  or  grantiag 
relief,  they  here  consider  the  lapse  of  time,  as  furmshing  a  rule 
to  bar  the  claim,  by  reference  to  the  positive  niles  prescribed  by 
the  statute  of  limitattoos  in  legal  titles  or  demands  of  a  kindred 
nature.  I  do  not  go  over  the  cases ;  but  tl)e  whole  dootrioe  wiH 
be  found  expounded  with  admirable  clearness  and  force  in  Bmni 
vs.  Hopkins  J  (i  Sch*  Sf  Lrfr.  4139  438))  and  Hm^nden  vs^  Lord 
Annedey,  (3  Sdu  fy  Lefr.  607,  629,)  by  Lord  Redetdah;  and 
hi  Choknonddy  vs.  Clinton,  (2  Jac.  ^  IVtdk.  jR.  ],)  by  Sir 
27temits  Plumer,  whose  doctrine  was  confirmed  in  the  House  of 
I>ords  by  Lord  EUon  and  Lord  Redesdale ;  {2  Jae*  fy  WM. 
189,  noU  ;)  by  Mu  Chancellor  £efi^,  in  Kane  vs.  Bioodgood  $  (7 
i/oAns.  Ch.  R*  90,  110;)  and  by  Mr.  Chief  Justice  Spmt^r/m 
Mt^Toy^s.  Coiter,  (20  Johm.  R.  576,  5&2.)  1  ghdly  refer  10 
such  authorities,  lest  I  should  weaken  the  strength  of  the  reaaoB- 
•eg  by  my  own  imperfect  comments.  In  the  recent  case  of  jRei- 
ingon  vsw  Ofok^  (4  Mason  R.  189,  150,  152^)  in  this  Court,  the 
subject  was  discussed  very  omch  at  fiurge,  so  far  as  it  touched  im- 
{>lied  trusts. 

Now,  whatever  may  be  said  as  to  the  authority  of  those  de- 
cisions upon  the  statute  of  limitations,  which  courts  of  equity,  adii^ 
tipoQ  equitable  tides  and  demands  only,  have  made  by  wey  at 
^na^gy  to  the  law ;  it  can  scarcely  be  said,  that  the  deci^OM  ia 
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^lUMSof  oooounrentjurisdicuoD,  in  whiob  tfaey  profess  to  actio 
oMicme  to  tb«  law,  ought  not  to  be  of  great  authori^,  as  jua| 
wpoflkiong  of  |ha  Urue  ioteot  of  the  statute.  And  hence,  as  I 
thiok,  this  class  of  pasea  has  beeu  very  properly  relied  on  in 
9Qml»9(l»w  to  iiiriu3h  just  rules  for  the  ieg^l  interpretation  of 
the  statute ;  for  (MHurts  of  equity,  dealing  with  legal  rights  and 
iteffMiiids,  are  jusi  as  ooiapetept,  as  courts  of  law,  to  aacertaio 
ikm  esiem  and  limBtatioos. 

{jet  us,  then,  in  the  first  place,  exaipiae  the  demons  of  coiirtv 
fif^uity  10  ce^s  of  wnemrren^  jurisdiction,  so  far  ^9  tbey  apply 
to  ibe  question  povr  in  judgmeat.  The  preseql  b  such  a  casor 
]i  is  an  action  (or  a  fraudulent  representation  and  deceit ;  and 
the  jury  have  iCbun4,  that  there  has  been  a  fraudulent  conceat 
flBifnl  ^f  the  d^C^lt  until  M^itiw  ai|L  ye^^urs  before  the  coniniencer 
IMnt  i9f  ibe  jsui^.  ]ipw  ^  ha?  $uch  a  concealment  been  held  to 
iHVuy^tMM  iMi  ft^Kad^nce  of  the  bar  of  the  statute  of  limitatiops? 

Qfm  pf  the  f^lrn^  ^ph^s  is  ih^t  qifim^  yji.  J^d  Warringr 
tfi^h  (4  Br0^  P.^rl*  Ca$.  1S3,)  which  w;bis  a  case  of  concurEeal 
jWsdi^tiQO,  upon  the  ground  of  oioney  paid  by  unposition,  an() 
.909  nought  to  be  recovered  back.  The  mooey  had  been  p^iid 
^ore  than  nine  years  before  the  commeiicemeQt  of  the  suit,  but 
;lbe  imposifian  w^s  not  discovered  or  known  to  the  plaintiff,  untif 
^tc|r  (l^e  JfSfise  of  4)6  pine  years.  The  statute  of  limitaiions  was 
j^eaded  m  bar*  wA  finally  overruled,  and  the  deciaon  was  coa- 
j^rwMed  by  tbe  House  of  Lords.  Lord  ISUdesdtde  says,  {9  Sc^l. 
if  Ij^»  694i)  that  the  groM«d  of  the  decision  was,  *'  that  as 
Sfm^  is  a  (lecret  thing,  .and  n^ay  rei^aio  ^undiscovered  for  ft 
}i^St^  fiS  time,  during  such  time  the  staWe  pf  limitations  slu^l 
not  operate,  iecanae,  wuU  discovery^  the  title  to  avoid  pi  dqea  ngf 
comjietdy  ariseJ^  4nd  from  the  questions  put  to  the  judges^ 
It  ii^y  he  laiiiy  inferred,  that  the  deci^on  proceeded  i^n 
{Bounds  common  to  courts  of  law  and  equity.  The  case  of 
WuUm  vs.  Cartwright,  {SeUct  Coies  in  Ck.  34,  S.  C.  2  Ef. 
Mridg.  iid,  pL  IJ,)  appears  to  justify  the  saose  coochtsioD,  as 
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Lord  Redesdak  has  justly  observed,  in  the  case  already  referred 
to.^    Then  came  the  case  of  the  South  Sea  Company  vs.  fFy^ 
mondidlf  (3  P.  WiU.  143,)  where  the  dcctrine  was  amply  con- 
firmed, and  the  true  ground  of  Booth  vs.  Lord  Warrington,  (4 
Bro.  Pari,  Cas.  1€8,)  was  clearly  stated.  Ddoraine  vs.  Browne^ 
(3  Bro.  Ch.  633,)  manifestly  proceeded  upon  the  assumption  of 
Ae  same  doctrine ;  and,  indeed,  the  counsel  on  both  sides  admits 
ted  its  general  correctness.     I  cannot  find,  that  the  authoriQr  of 
these  cases  has  ever  been  doubted  or  denied ;   and  it  is  very 
certain,  that  in  analogous  cases,  even  of  mere  equitable  titles  and 
demands,  principles  of  the  like  nature  have  been  constandy  acted 
upon  by  courts  of  chancery.    The  inference  deducible  from  tlus 
view  of  the  cases  is,  that  the  construction  adopted  by  these 
courts,  diat  the  concealment  of  the  fraud  avoids  the  bar  of  the 
statute  of  limitations,  is  founded  in  solid  sense,  and  b  a  naturd 
limitation  upon  the  language  of  the  statute.     I  do  not  stop  to  in* 
quire,  whether  it  is  to  be  deemed  an  implied  exception  out  of 
the  words  of  the  statute,  or  whether  the  right  of  action,  in  a  legil 
sense,  does  not  accrue  until  the  discovery  of  the  fraud.    The 
authorities  present  some  diversity  of  judgment  in  this  respect 
Perhaps  the  true  mode  of  considering  it  would  he,  that  it  -is  a 
continuing  fraud  during  the  whole  period  of  its  conceaknent,  thus 
knitting  it  to  the  original  wrong.     Nor  do  I  perceive  any  thing  in 
Batdey  vs.  FaiJArner,  (3  Bam.  fy  Aid.  288,)  which  prohibits  us 
from  taking  this  view  of  the  point.     That  case  proceeds  upon 
the  ground,  that  the  plaintiff's  right  of  action  was  complete,  the 
breach  of  the  contract  being  known  to  him  more  than  six  years 
before  tiie  commencement  of  the  action.     The  only  questkm 
was,  whether  a  subsequent  special  damage  created  a  new  cause 
of  action,  and  the  court  held,  that  it  did  not. 

In  the  next  place,  let  us  see,  how  this  case  has  been  treated  at 
law.     Now,  the  first  remark,  that  suggests  itself  is,  that  there  is 

1  &  e.  13  Vwer.  Firaud.  Z.f4.3,page  BiSL-^See  aUo Kan€  vb.  Bioodr 
good,  7  Johns.  Ch.  R.  90,  122. 
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not  to  be  found  a  single  case  in  England^  during  the  period  of 
two  centuries  since  the  enactment  of  the  statute,  in  which  a  court 
of  hw  has  been  found  to  deny  the  application  of  the  doctrine  to 
suits  at  law ;  and  more  than  a  century  ago,  the  very  question  was 
put,  by  the  House  of  Lords,  to  all  the  judges,  and  no  trace  cao 
be  found  of  any  adverse  opinion  given  by  them. 

On  the  other  hand,  there  is  the  leading  case  of  Bree  vs.  Hol^ 
beck,  (Dong,  A.  655,)  where,  upon  the  face  of  the  pleadings, 
the  direct  question  was  put,  whether  fraud  would,  if  concealed, 
put  aside  the  plea  of  the  statute  of  limitations*  The  difficulty  in 
that  case  was,  that  the  replication  did  not  impute  any  fraud  to  the 
defendant,  though  it  was  clear,  that  the  mortgage  was  a  mere 
forgery.  Lord  Mansfidd  there  said,  '^  there  may  be  cases,  too, 
which  fraud  will  take  out  of  the  statute  of  limitations*  But  here, 
every  thing  alleged  b  the  replication  may  be  true,  without  any 
fraud  on  the  part  of  the  defendant.  If  he  (the  defendant)  had 
discovered  the  forgery,  and  then  got  rid  of  the  deed,  as  a 
true  security,  the  case  would  have  been  very  diflbrent."  It 
is  by  no  means  a  just  representation  of  this  case  to  consider 
dns  language  as  a  mere  dictum  of  I.iord  Mamfidd.  He  must 
be  understood  to  have  spoken  in  the  name  of  the  Court; 
and  the  leave  granted  to  the  plaintiff  to  amend,  and  reply 
fraud  in  the  defendant,  is  proof,  that  the  Court  entertaiced 
no  doubt  upon  the  principal  point.  If  they  had  entertained 
any  doubt,  as  there  was  an  ample  argument,  why  should  it 
not  have  been  expressed  ?  This  case  has  been  often  cited,  both 
at  law  and  in  equity,  since  its  decision,  and  the  doctrine  of  Lord 
Manifidd  has  never  been  denied  in  England.  It  has  often  beea 
quoted,  as  the  citations  at  the  bar  abundantly  show,  as  good  law 
by  eletnentary  writers.*  In  Short  vs.  McCarthy ^  (8  Bam.  fy 
Aid.  626,)  the  case  otBree  vs.  Holbeek  was  cited  by  council  on 


i 
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9  See  i  Bac,  AMdg,  by  GutUim.  Limitalions,  D.  p.  476.— Esp.  D^. 
:  P.  151*-4I  Cawu  <m  Omlrocfa,  488.-3  Siarku  EM.  880. 
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bolh  sides  wkfaout  objectioD,  and  was  not  10  the  slightest  degi^o 
impugned  bjr  the  Court.  The  principal  poiat  there  was,  that  the 
new  promise,  relied  od  to  take  the  case  out  of  the  statute,  wae 
auhstaotially  difiereot  from  the  original  cause  of  action;  and  the 
origtual  cause  of  actioo,  which  was  oegligeDce  in  aa  attoroef,  was 
held  to  ha?e  accrued  at  the  time  the  oegligfiBce  occurred,  tboagjii 
the  plaiotiff  bad  no  knowledge  <^  it  uotil  a  subsequent  peni^. 
Mr.  Justice  BayUyt  00  that  occasion,  said  ''  if  the  want  of  knowl* 
edge  couki  take  the  case  out  of  the  statute  of  limitations,  it  wpuU 
be  competent  to  the  plaintiff  to  state  this  in  bis  replication."  It 
was  not  so  stated ;  nor  wasihere  ihe  siigbtest  pretence  of  fraud. 
In  Clarke  vs.  Hoygham,  (2  Bum.  ^  Cresw.  149,)  the  ucUoa 
was  for  money  had  and  received^  and  the  sunute  of  limitations 
was  pleaded,  and  the  parties  were  at  issue  upon  the  genejial  rep- 
lication of  a  promise  within  six  years.  The  plaintiff  obtained  a 
Terdiet,  and  upon  a  motion  for  a  new  trial,  one  of  the  questkos 
argued  at  the  bar  was,  that  there  had  been  liraud  aid  misrepre- 
sentatkxii  which  took  the  case  out  of  the  statute.  But  the  Court 
vere  of  opinion,  that  the  pleadings  did  not  raise  that  pointy  and 
if  intended  to  be  made,  there  should  have  been  a  special  replica- 
lion  of  the  fraud.  Mr.  Justice  Best  however  said,  ^^  It  has  been 
answered,  that  fraud  prevents  the  operation  of  the  statute  of  limi- 
tations* It  is  not  necessary  to  decide  that  now ;  but  1  ikini  iU 
WQfdd  have  done  «o,  had  the  replicaiian  raised  the  painiJ^  In 
Oranger  vs.  Gewge^  (5  Bam.  fy  Crenc.  149,}  which  was  trover' 
lor  the  non*delivery  of  certain  deeds,  there  was  a  plea  of  the 
alattite  of  limitations,  and  the  general  replication,  that  tb^  ^action 
did  aoome  within  ^x  years.  Upon  the  trial,  there  was  no  proof, 
that  the  plaintiff  knew  of  the  converskm  until  within  six  yearSf 
although  it  had  taken  place  long  before.  The  Court  were  of 
opinbn,  under  such  circumstances,  that  the  case  was  ngi  taken  out 
of  the  operation  of  the  statute,  the  action  accruing  at  the  time  of  the 
conversion,  **  there  not  being  evidence  of  any  fraud  frgctued  by 
ike  defendemt  in  orAr  to  prevent  Ae  fiakU^fivm  duMsng 
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JoMwUdg^  rf'  that  uhick  had  been  doneJ^  The  mere  factof  a 
want  of  knowledge,  without  fraud,  was  not  of  itself  sufficient.  It 
appears  lo  me  difficult  to  escape  the  conekision,  that  if,  io  these 
kte  oases,  where  the  point  was  brought  directly  to  the  judgmeot 
of  the  Court,  the  doctrine  in  Bree  vs.  Holbeek  had  been  seriously 
doubted,  that  some  suggestion  to  that  eflhct  would  have  fallen 
from  the  bar  or  bench.  A  total  sSence,  under  such  ctreomstaB* 
ces,  would  not  be  insignificant.  But  the  positive  affirmance  of 
of  the  doctrine  by  Mr.  Justice  BtH  k  stroog  evidence  of  the 
tual  state  of  the  law  in  JEf^hmdm 

It  remains  to  examine  the  American  cases,  which,  with  one 
oeption,  which  I  shall  have  occasion  hereafter  to  mention,  are  ad- 
mitted to  be  all  one  way,  and  in  conformity  to  Bree  vs.  HMedk. 
One  of  the  earliest  cases  is  Jonee  vs.  Canmoa^y  (4  Teatee  R. 
109,)  where  the  point  was  directly  decided  by  the  Court.  Then 
came  7%«  First  MamichaieUs  Thtmpihe  Carp.  vs.  FieUf  (8 
iAIsft.  Ji.  301,)  where  to  a  plea  of  the  statute  of  limitatioos,  there 
was  a  replication  of  a  fraudulent  concealment  of  the  breach  of 
the  contract ;  and  the  Court,  upon  full  argument,  sustained  the 
repGcatioo,  affirming,  that  the  cause  of  action  ou^  not  to  be 
considered  as  having  accrued,  until  the  pbintiff  could  obtain  the 
knowledge,  that  he  had  a  cause  of  action.  "  If,"  said  the  Chief 
Justice,  **  this  knowledge  is  fraudulently  concealed  from  him  by 
the  defendant,  we  Aould  violate  a  sound  rule  of  law,  if  we  per- 
mitted the  defendant  to  avail  himself  of  his  own  fraud.''  And  he 
relied  on  the  cases  of  The  Sott^  Sea  Caa^foag  vs.  JVymandeeB^ 
and  Bree  vs.  BoUeckf  as  authorities.  The  doctrine  of  this  case 
has  been  fully  recognised  and  acted  upon  in  the  recent  cases  of 
flomer  vs.  i^,  (1  Piek.  R.  435,)  and  fFeOe^  7s.Fiik,{QPiek.R. 
74,)  and  oonstiuites  the  settled  law  of  Maeeachmeeiie.  In  Biehof 
vs.  LMUi  <3  Greenle^R.  405,)  the  same  principle  was  sustaio* 
od  $  at  the  same  timci  that  it  was  denied,  that  want  of  knowledge 
vritbeHt  frand  would  take  a  case  out  of  the  statute,  foUowiag  the 
line  of  distinetipn  in  the  cases  of  iSAeit  vs.  ^«Cait^»  waAGrm^ 
ger  vs.  Oeorge, 
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Tbe  case  of  Troup  vs.  The  Executors  ofSmitk^  (dO  Johns. 
JR.  33,)  which  was  an  action  of  assumpsit  on  a  special  contract, 
and  contained  the  money  counts  also,  certainly  supports  a  con- 
trary doctrine,  and  being  decided  upon  special  pleadings,  where 
the  very  point  was  presented  by  an  averment,  "  that  the  fraud 
and  deceit  were  not  discovered  by  the  plaintiff  until  a  long  time 
after  the  contract  was  to  be  performed,''  &c.,  and  was  deliberate- 
ly considered,  must  be  admitted  to  possess  high  authority.  Tbe 
replication  did  not  aver  in  terms,  that  tbe  fraud  had  been  con- 
cealed by  the  party  so  as  to  prevent  a  discovery ;  but  only,  that 
tbe  fraud  was  not  discovered  by  tbe  plaintiff.  Tbe  Court,  how- 
ever, reasoned  the  case  upon  the  general  principle.  Tbe  de- 
cision was,  that  the  right  of  action  did  accrue  as  soon  as  the 
ori^al  fraud  was  consummated ;  and  not  at  the  time  when  the 
plaintiff  first  discovered  it;  and  that  a  fraudulent. concealment 
was  not  a  good  answer  to  a  plea  of  the  statute.  Mr.  Chief  Jus- 
tice Spencer^  in  delivering  the  opinion  of  the  Court,  exiimmed 
the  authorities  with  his  usual  accuracy  and  clearness.  He  con^ 
aidered  the  cases  in.  courts  of  equity  inapplicable,  upon  tbe 
ground,  that  they  resulted  from  their  peculiar  jurisprudence,  ope- 
rating upon  the  conscience  of  the  party,  and  the  statute  not  being 
addressed  to,  or  obligatory  upon  them.  The  case  of  Bree  vs. 
BMeck  was  adverted  to  by  him  as  containing  only  a  dictum  of 
Lord  Mansfidd^  and  therefore  unfit  to  guide  the  judgment  of 
a  court  of  common  law  in  this  point.  In  the  absence  of  all 
controlling  authority,  he  deemed  it  the  duty  of  the  Court  to  ad- 
here fo  the  letter  of  the  statute,  and  not  to  introduce  an  excep- 
tion not  included  in  any  of  its  provisos* 

If  the  point  were  entirely  new,  and  left  untouched,  both  at 
law  and  in  equity,  the  reasoning  of  the  learned  judge  would 
justify  much  hesitation  in  introducing  s^ch  an  exception.  Per- 
haps it  would  be  conclusive  against  any  attempt  to  go  beyond 
the  precise  terms  of  the  savings  of  the  statute,  as  a  limitation  of 
duty  most  fit  for  those,  who  are  to  construe  tbe  statute,  and  not 
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to  create  an  exceptbo  beyond  its  terms.  But  it  is  (o  be  re- 
membered, that  most,  if  not  all  the  statutes  of  limitatioos  exist* 
bg  in  the  several  states  of  this  Unbn  have  borrowed  the  last* 
guage  of  the  statute  of  21  of  James.  In  all  the  revisioos  siooo 
the  American  revolution,  the  same  general  enactments  have  been 
preserved ;  aud  it  cannot  be  doubted^  that  the  exposiuons  of  the 
statute,  which  had  been  adopted  in  Engkmdf  both  at  law  and  in 
equity,  were  well  known  to  those,  who  framed  our  own.  Un* 
der  such  circumstances  it  would  not  be  unnatural  to  suppose, 
that  these  exposiuons  were  received  as  the  true  interpretation  of 
the  text.  It  does  not  strike  me,  therefore,  that  the  expositions 
of  the  statute  by  courts  of  chancery  are  to  be  rejected  in  such 
cases,  unless  they  turn,  not  upon  the  words  of  the  statute,  fa«t 
upon  some  equity  peculiar  to  such  courts,  and  not  cogmzable  an 
law.  For  if  such  courts  profess  to  expound  the  statute  upon  a 
general  principle,  which  must  equally  apply  to  courts  of  law;  and 
afarAm^  if  they  profess  to  follow  the  law,  (as  they  certainly 
do  in  cases  of  canctirren^  jurisdiction,)  then,  as  has  been  already 
remarked,  tlieir  decisions  may  justly  be  deemed  authorities  for 
the  guidance  of  courts  of  law.  With  great  deference  it  appears 
to  me,  that  the  learned  judge  has  not  adverted  to,  or  given  su^ 
ficient  weight  to  this  consideration ;  and  I  cannot  but  think,  that 
if  his  own  luminous  judgment  in  the  subsequent  case  of  Murray 
vs*  CatUr^  (20  Johm.  R*  576,)  in  which  the  distinction  is  so 
clearly  drawn,  had  been  then  before  him,  he  would  not  have  been 
disposed  to  have  pressed  the  argument  against  this  class  of  chan* 
eery  decisions  quite  so  far.  At  all  events,  my  own  judgment 
does  not  justify  me,  in  a  case  of  concurrent  jurisdiction,  in  reject- 
ing their  just  influence  as  authoritative  expositions  of  the  statute, 
vakre  qtmniim  valere  potsettU 

In  this  conflk^t  of  American  decisions^  it  is  the  duty  of  the 
QoMrt  to  adopt  that,  which  seems  buik  upon  the  beu^  reason,  or 
at  least  which  upon  an  equipoise  seems  most  consonant  with  public 
convenience  and  justice.    I  put  tbfr  case  in  this  way,  because  I 
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am  not  called  upon  to  diacuss  the  point,  as  if  it  was  an  origintl 
one  of  first  impression,  unafl^ted  by  judicial  intimation  or  opin- 
ion. I  desire  to  be  understood,  as  utterly  disclaiming  any  inteo-' 
tion  of  expressing  what,  under  such  circumstances,  my  opmion 
would  be.  The  case  is  afiected  by  judicial  decisions,  and  the 
cHoIce  is  fairly  given  to  follow  that,  which  is  most  consonant  ID 
the  local  jurisprudence  of  Aetr  HanqtsKre. 

What,  then,  is  the  reason,  upon  which  this  exception  has  been 
estaUisbed  ?  It  is,  that  every  statute  is  to  be  expounded  reasona- 
bly, so  as  to  suppress,  and  not  to  extend,  the  mischiefs,  which  it 
was  designed  to  cure.  The  statute  of  limitations  was  mainly  in- 
tended to  suppress  fraud,  by  preventing  fraudnient  and  nnjoaC 
claims  from  starting  up  at  great  distances  of  time,  when  the  evi- 
dence might  no  longer  be  within  the  reach  of  the  other  party,  by 
which  they  could  be  repelled.  It  ought  not,  then,  to  be  so  ooD- 
strued,  as  to  become  an  instrument  to  encourage  fraud,  if  it  ad- 
mits of  any  other  reasonable  interpretation ;  and  cases  of  fraud, 
therefore,  form  an  implied  exception,  to  be  acted  upon  by  coorflB 
of  law  and  equity,  according  to  the  nature  of  their  respective  ju- 
risdictions. Such,  it  seems  to  me,  is  the  reason,  on  which  Ae 
exception  is  built,  and  not  merely,  that  there  is  an  equity  binding 
upon  the  conscience  of  the  party,  which  the  statute  does  not 
reach  or  control.  Nor  is  this  nnxie  of  interpretation  of  statutes 
new  in  courts  of  law.  The  case  under  our  registration  acts  con- 
cerning real  estate,  where  notice  deprives  a  second  grantee  of 
his  pricMrity,  has  been  already  mentioned  ;  and,  as  far  as  I  know, 
the  doctrine  pervades  the  courts  of  law  throughout  this  Union. 
It  certainly  is  the  received  doctrine  in  every  State  of  the  first  Cir- 
cuit. Many  other  cases  will  be  found  collected  in  Baeon^M^ 
Mridg,  tiile^  Statute^  H.  5,  6,  7,  8 ;  and  Com.  Dige$t^  PotImh- 
ment  JR.  10  to  16.  Even  the  statute  (^limitations  has  received  ao 
equitable  construction  in  cases,  where  the  mischief  was  the  same  as 
that  expressly  provided  for.  Leihbridge  vs.  OMpmanj  (15  Fm. 
Abr.   103,)    Wilcocki  vs.  Hvggim,  (2  Sir.  907,  S.  C.  FUzg. 
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R.  170,  289,)  aod  Xjuuey  vs.  Hagwardj  (1  Luiw.  R.  97,) 
which  are  recogmaed  as  good  hw  io  Hickman  ts.  Walker, 
( Willes  R.  27,  28,)  are  strong  examples.  The  cases  of  Strit" 
hurst  vs.  Grame,  (2  fV.  Bl.  723,  5.  a  3  ^Os.  R.  145,) 
Aiigg^Zef  vs.  fecbr,  (3  Johns.  JR.  267,)  fFA»^e  vs.  Bailey,  ($ 
JUoM.  A.  271,)  and  Fotokr  vs.  flufU,  (tO  Jo&iu.  R.  464^ 
though  less  sIriogeDt,  appear  to  me  to  carry  the  constructioD  be»- 
yond  the  literal  import  of  the  words  to  the  substantial  olyecls  of 
ibe  statute.^ 

Now,  if  aoj  ezc^ptioa  out  of  the  words  of  the  stalute  is  to  be 
created  by  implication^  I  can  scarcely  conceive  of  one,  which 
stands  upon  belter  reason  than  that  now  insisted  on ;  for  it  is  in 
furtherance,  and  not  in  evasion  of  the  legislative  intention  k  is 
material  to  state,  that  the  point  is  not,  whetlier  mere  ignorance 
of  the  fact  on  the  part  of  the  plaintiff  ought  to  remove  the  bar ; 
but  whether  this  ignorance,  resulting  from  the  fraudulent  con- 
cealmeot  of  the  fact  by  the  defendant,  ought  to  have  that  effect. 
It  was  said,  at  the  bar,  that  the  reasoning  of  Mr.  Chief  Justice 
Parsons,  in  3  Mass.  R.  201,  b  not  characterized  by  his  usual 
ability  and  strength.  But  it  seems  to  me,  that  it  meets  the  ob- 
jection in  the  only  manner,  in  which  it  can  be  met,  that  is,  by  af- 
firming, that  the  Court  would  violate  a  sound  rule  of  law,  if  it  per- 
mitted the  defendant  to  avail  himself  of  his  own  fraud.  'I'bat  is 
not  denied  by  Mr.  Chief  Justice  Spencer,  who  puts  his  opposi- 
tion to  the  doctrine  upon  the  words  of  the  statute,  and  the  ina- 
bility of  a  court  of  law  to  dispense  with  its  obligation,  or  to  create 
exceptions.  It  may  be  fairly  presumed,  that  the  fact,  that  in 
Aew  York  cases  of  this  sort  were  remediable  in  chancery,  had 
aome  inBuence  in  inducing  him  to  adhere  to  the  letter  of  the 
statute.  For  myself,  I  must  say,  that  in  a  case  of  concurrent  ju- 
risdiction, if  remediable  in  equity,  it  ought  to  be  so  at  law ;  for  the 
same  reason  applies  to  both  courts. 


^  Steais9  Comyn.  Dig.  Temps.  (0.  9,  &c.)— 5  JDane  Abridg,  th.  161, 
oH.  1,  10. 
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My  opinioD  accordingly  is,  that  the  replication  is  good,  and 
the  plaintiff  is  entitled  to  judgment  upon  the  verdict.  I  found 
myself  upon  this  ground,  that  in  England  there  is  an  unifonn 
course  of  equity  decisions  in  favour  of  the  doctrine,  and  no  in- 
considerable weight  of  common  law  authority  in  the  same  direc- 
tion, and  none,  not  even  a  dictum,  against  it ;  that  in  America^ 
courts  of  law,  in  at  least  four  states,  have  adopted  it ;  that  if  a 
diferent  rule  be  proper  in  States  having  a  general  equity  juris- 
prudence, the  same  rigid  construction  ought  not  to  apply  to  other 
States,  where  it  is  excluded ;  and  that  in  the  State  courts,  which 
are  governed  by  a  legal  jurisprudence  most  consonant  with,  and 
influencing  that  of  New  Haimp$hirt^  it  has  been  established  b  the 
most  solemn  manner. 

Let  judgment  therefore  be  entered  for  the  plaintiff.^ 

Judgment  aeeardingbf. 

ft  See  BMns<m  vs.  Hooky  ArMaaon  JR.  139, 150, 151. 
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Daniel  Osborne,  Administrator  of  David  Osborne^  deceased, 

vs. 
Joshua  Benson  and  Eliza,  his  wife. 

Whei6  a  moitg^e  had  been  gifMi  to  one  putiMr  to  leciiie  a  debt  of  a  imp,  and  af- 
ter the  &Uare  of  the  firm,  and  an  assignment  of  the  debt,  one  of  the  partners  en- 
tered into  an  arrangement  with  the  debtor,  without  the  consent  of  the  assignees, 
bj  which  he  loo^  negotiable  notes  for  the  debt  payable  on  6nM,  and  afterwards  he 
awigned  the  mortgage  to  the  other  partner,  who  was  not  party  to  the  arrange- 
ment ;  it  was  hdd,  that  the  mortgage  was  not  extinguished. 

Writ  of  entry  sur  intruflon  brought  by  the  demandant  as  ad- 
nuDistrator  of  David  OAome,  deceased,  upon  a  mortgage,  and 
counting  on  the  seizb  of  the  intestate,  David  Osbomey  in  fee  and 
in  mortgage,  and  an  intrusbn  by  the  tenants  after  his  death. 
Plefi,  the  general  issue. 

At  the  trial,  it  appeared  in  evidence,  that  one  David  Dean, 
was  entitled  to  ■g\ih  part  of  the .  demanded  premises,  as  heir  of 
one  Jeremiah  Bwmteadj  who  died  seized  of  the  estate,  intes- 
tate. Dean^  on  the  31st  of  January,  1833,  executed  a  mortgage 
to  /•  B.  (hbome,  (who  was  in  partnership  with  the  intestate, 
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David  Oibame,  under  the  firm  of  D.  ^  J.  B.  OAomCj)  of  Us 
share  in  BunuteadPs  estate,  and  purporting  to  be  for  the  securi^ 
of  $500,  payable  in  one  year  after  Btmutead's  estate  was  set- 
tled. A  note  dated  the  preceding  day,  (the  30di  of  January,) 
for  the  same  sum,  payable  to  J.  B.  0$bamej  at  the  same  time 
was  also  executed,  and  delivered,  widi  the  mortgage,  to  J.  B. 
OAome.  On  the  28th  of  July,  1823,  J.  B.  OAwne  assigped 
the  same  mortgage  to  the  intestate,  David  Otbame. 

The  tenants  claimed  the  premises  under  a  subsequoit  deed 
from  Danid  Dean  to  the  tenant,  Eliza  JSeMWij  (then  JEZuw 
Griffen)j  dated  the  16th  of  August,  1824,  and  purporting  to  be 
a  conveyance,  in  consideration  of  450  ddlars,  oS  all  Dean^t  share 
in  Bunutead's  estate.  The  defence  was,  that  nothing  was  due 
under  the  mortgage  from  Dean  to  Othamef  and  that  the  same 
mis  fulty  extinguished,  or  satisfied. 

The  facts  were  somewhat  complicated.  But  the  material  facts 
were  these.  The  mortgage  to  J.  JB.  Osbwne  was  given  upon  a 
contract,  entered  into  by  Oshome^  that  the  firm  should  ddiver 
to  jDean,  or  his  order,  goods  in  Boston^  to  the  amount  of  $500, 
suitable  for  the  PeMbMi  market  and  trade  at  PrMfMO,  of  HMih 
qualities  and  sorts,  &c  as  Dean^  or  his  agent,  should  request, 
on  die  credit  stated  in  the  mortgage.  A  stmaar  note  and  mort- 
gage was  executed  to  J.  B.  Oshomcj  at  the  same  time,  by  one 
Daniel  F.  Weeks  and  his  wife,  (who  was  also  an  heir  in  like  de- 
gree as  Bf»mtUad)i  for  a  similar  considefation.  J*  B.  (hbame 
gave  to  Dean  and  Weekt,  severally,  a  note  in  his  own  name, 
promising  to  deliver  goods  to  them  severally  to  die  amouBt  of 
^^500,  as  aboveroendoned»  Upon  the  next  day,  (the  1st  of  Feb* 
ruary,)  these  notes  were  given  up  by  the  parties,  and  by  consent, 
a  single  note  was  given  by  J.  B.  Odnnme  to  deliver  Co  Dean 
alone,  or  his  administrator,  goods  to  the  amount  of  $1000.  On 
die  same  day,  Dean  wrote  on  the  same  note  an  order  on 
/.  B.  Osbomtj  fer  a  deKvery  of  die  goods  to  Weeke,  and  to 
charge  them  in  account  mfk  Dean.    In  the  saoie  month,  (Feb- 


OOrOBBR  TBU^  18i&  159 


OriMWBe  AdaittisciMoi  m*  B«»ioa  e<iMb 


rmry,)  the  firm  of  IX  4^  J.  B.  (Mame  dalnrtred  goods,  ander 
the  order,  to  Wuka^  to  the  amount  of  |^03.88 ;  and  upon  a  set- 
tlement  of  accounts  with  Dean,  on  the  25th  of  April  1823|  it  ap- 
peared, that  the  amount  then  due  from  him  to  the  firm  of  the 
OtbarmU  was  #1009^7.  At  that  time  the  (Mame»  had 
Med,  and  the  account  against  i>eafft  had  been  assigned  to  their 
assignees ;  hut  the  mortgages,  and  notes  accompanying  the  same, 
from  Deam  and  Weeks  to  J»  B.  OAmme  had  not  been  ^fyigftftdj 
(though  intended  to  have  been),  and  have  never  since  been  ibr- 
maUy  assigned  to  their  assignees.  The  settlement  of  the  account 
between  J.  &  Oiiania  and  Dean  took  place  at  the  house  of  Os- 
iome;  and  with  a  view  to  prevent  I>eim'«  being  then  broken  up  in 
business,  it  was  apeed  between  them,  that  Dean  should  give  two 
negotiable  notes  for  the  amount  to  QfAoriM,  one  for  ^509.97, 
payable  in  nine  months,  and  one  for  $500  payable  in  twelvf 
OKMilhs*  Nothing  was  said,  at  the  time,  between  them,  as  to 
giving  up  the  mor^ges,  or  notes  accompanying  the  same,  and 
ihey  were  retained  by  /•  B.  OAame.  The  new  notes  were 
given  accordingly  by  Dean^  and  the  account  receipted  by  Oe^ 
fteme  in  the  name  of  the  firm«  The  assignees  had  no  knowledge 
of^  and  were  not  parties  or  assenting  to,  this  arrangement* 
Some  time  afterwards  a  demand  was  made  upon  J*  B*  OAcm^ 
to  defiver  up  one  or  other  of  the  sets  of  notes,  but  he  decEned 
doing  any  thing  about  it. 

The  settlement  and  division  of  the  estate  of  Bumgtead  was 
amde  b  the  probate  office  for  SMffolk  county  on  the  ISthof  Se|H 
tember  18^5. 

Upon  these  facts,  Parker^  for  the  tenants,  contended,  that  the 
tirigbai  mortgages  to  J.  B.  Osborne  were  extioguisbed  and  sat* 
iafied  by  the  taking  of  the  negotiable  notes,  under  the  arrange- 
iiient  on  the  S5th  of  April  1823  between  Osborne  and  Dean; 
and  that,  consequently,  the  subsequent  assignment  by  0«6oms, 
to  the  intestate  of  the  demandant,  in  July  1823^  passed  nothing*. 

Asrliatt,  for  the  demandant,  contended,  e  conirot  that  there 
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was  no  such  exUDgwsfaaieDt,  or  satiafaetioD  under  the  circum- 
staoces* 

Stort  J*  My  opinioQ  is,  that  upon  the  faets,  as  ai^ed,  there 
has  been  no  extmguishment  or  satisfaction  of  the  mor^ge  sued  on. 
If  the  goods  delivered  were  in  compliance  with  the  original  coi^ 
tracti  entered  into  between  Dean  and  J.  B*  Osbame^  and  on  ac- 
count of  the  mortgage,  (which  as  a  matter  of  fact  must  be  left  to 
the  juiy,)  then  the  mortage  is  a  valid  security  upon  an  exe- 
cuted consideration.  If  the  goods  were  not  so  delivered,  then 
J.  JB.  Osborne  is  still  liable  on  his  contract,  and  the  mortgage  is 
valid,  as  founded  upon  an  executory  contract,  still  subsisting  and 
binding  between  the  parties.  In  the  latter  view,  the  giving  of  the 
new  notes  would  be  wholly  immaterial,  since  they  would  be  in 
payment  for  other  goods.  But  the  presumption  is  so  strong, 
that  the  goods  were  furnished  under  the  original  contract,  that  it 
seems  diffictdt  to  resist  it.  Taking  the  fact  to  be  so,  how  can 
the  new  negotiable  notes  operate  as  an  extingubhment  of  the 
debt  on  account  f  That  debt,  at  the  time  when  these  notes 
were  given,  had  been  assigned  to  assignees  by  the  partners, 
to  whom  it  was  due.  The  assignees  were  ignorant  of  and  not 
parties  to  the  arrangement,  by  which  they  were  received.  Dean 
knew  of  the  failure  and  assignment,  and  consequently  knew,  that 
J.  B.  Osborne  had  no  longer  any  authority  to  extinguish,  or  re- 
ceive payment  of  the  debt,  or  to  receive  negotiable  notes  for 
it.  These  notes  were,  therefore,  given  without  consideratioD. 
The  mortgage  given  to  J.  B.  Osborne  was  undoubtedly  given  io 
trust  for  the  benefit  of  the  partners,  and  not  for  J.  B.  Osbome 
alone.  Indeed,  it  does  not  appear,  that  it  was  the  intention  of 
the  parties  to  the  arrangement  itself,  that  the  mortgage  should  be 
extinguished  ;  or  that  it  should  no  longer  be  a  security  for  the 
debt.  The  inference  from  the  acts  of  the  parties  is  the  other 
way  ;  for  it  was  not  cancelled  or  surrendered.  They  may  have 
intended  only  to  substitute  a  definite  time  for  the  payment  of  the 
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debts  for  an  indefinite  time ;  a  certain,  for  an  uncertain  credit  ^ 
a  protection  of  Dean  from  suit  for  nine  and  twelve  months ;  and 
that  the  mortgage  should  still  stand  security  for  the  debt.  I  will 
leave  the  facts  to  the  jury,  if  the  counsel  wishes  it ;  but  supposing 
the  facts  to  be,  as  I  have  assumed  them  to  be,  I  am  of  opini(Hi, 
that  there  was  no  extinguishment  of  the  mortgage  in  point  of  law. 

The  cotinsel  for  the  tenants  then  consented,  that  the  latter 
should  be  defaulted,  which  was  done  accordingly. 


«-  JottN  A.  CimmNGHAM  &  William  J.  LoaiNo 

vs. 
Jakes  C.  Bell  and  others. 

Where  a  ifoyege  was  anderuken  to  H/ofona,  and  theoce  to  Leg^om  and  back,  and 
the  owners  ordered  the  consignees  at  Leghorn^  to  apply  their  fands,  estimated  at 
-  4600  penos,  to  the  pnrchase,  first  of  2200  pezzos  yaloe  of  tiles,  and  the  fesidae  to 
invest  in  paper;  and  the  consignees  accepting  the  orders,  invested  the  wliola 
funds  in  paper,  because  they  fell  short  of  the  estimated  sum,  although  a  sum  of 
1750  pnxoB  might  liave  been  so  invested ;  it  was  held,  that  the  consignees  were 
liable  in  damages  for  the  breach  of  orders. 

The  damages,  in  such  case,  are  not  to  be  confined  to  the  transactions  at  Leghorn  f 
bat  are  to  be  calculated  upon  the  actual  injury  to  the  plaintiffs,  in  the  events  of  the 
voyage,  taking  into  oonsideiatiOD  the  markets  at  AnuM,  and  all  tlie  other  cir- 
cumstances. 

The  receipt  of  the  proceeds  of  the  paper  after  sale,  by  the  master  at  JBboana,  is  not, 
In  poim  of  law»  per  te,  a  latifioation  of  the  purchase,  and  invMtment  in  paper  bj 
the  ownezs. 

What  circumstances  amount  to  a  ratification  of  a  breach  of  orders* 

The  omission  to  answer  a  letter  acknowledging  the  breach  of  orders,  or  the  omission 
to  state  to  the  party  in  a  letter  of  complaint,  tliat  he  will  be  held  responsilile,  ia 
not,  per  se,  a  ratification  ;  but  the  question  is  open  to  the  jury,  as  a  matter  of  fiu;t, 
whether  sncb  ratification  ought,  under  al)  the  circmnstances,  to  be  presumed. 

Where  a  bill  of  exceptions  is  taken  at  the  trial,  a  motion  for  a  new  trial  will  not  be 
entertained,  unless  the  bill  of  exceptions  is  waived. 

ASsuHPBiT  brought  by  the  plaintifi,  who  are  merchants  in  Bos" 
toHj  Miusachusetts^  against  the  defendants,  who  are  merchants  in 
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Leghanif  in  Tuscan;/,  for  breach  of  orders  as  factors  and  com* 
mission  merchants.  The  declaration  contained  various  counts. 
Plea,  the  general  issue. 

The  material  facts,  as  they  appeared  at  the  trial,  upon  the 
points  oJf  law  in  controversy,  are  summed  up  in  the  chaige  of  the 
Court ;  and  it  is  thought  unnecessary  to  report  them,  or  give 
them  more  in  detail. 

The  cause  was  argued  by  Hubbard  and  Webster  ior  the  plah^- 
ti£,  and  by  JVUliam  SuUipan  for  the  defendants. 

Stort  J.,  in  summing  up  to  the  jury  stated  as  follows :  The 
present  action  is  brought  to  recover  damages  for  a  supposed 
breach  of  orders,  in  a  commercial  transaction  undertaken  by  the 
defendants  at  the  request  of  the  plaintiffl.  The  plaintiffi  hav- 
ing planned  a  voyage  from  Boston  to  Havana^  and  thence  to 
heghom  and  back  to  Havana^  for  the  brig  Halcyon^  command* 
ed  by  Captain  Skinner,  on  the  1 5th  of  September,  1824,  wrote 
a  letter  addressed  to  the  defendants  at  Leghorn  of  the  following 
purport.  ^^  Boston,  September  lb,  iS24»  Duplicate.  Messrs. 
BeU,  De  Tang  fy  Co.  Gent*.  This  will  be  banded  to  you  by 
Capt.  J.  Skinner  ^r.,  master  of  the  brig  Halcyon,  bebngbg  to  us. 
We  have  contracted  with  Messrs.  Atkinson  ^  Robbins  of  this 
place,  to  furnish  600  boxes  from  Havana  to  Leghorn,  on  freight 
of  £4.  10s.  and  5  per  cent,  primage,  payable  in  a  bill  on  London, 
or  in  Leghorn  currency,  at  the  option  of  the  master,  and  600  bozes 
on  half  profits  for  freight,  1000  pezzos  to  be  paid  in  L^hom,  on 
account  of  said  profits.  As  the  goods  are  to  be  consigned  to 
you,  we  mention  the  terms  of  the  contract,  to  avoid  misunder- 
standing. The  whole  amount  of  freight  receivable  at  Leghorn 
will  be  about  pezzos  4600.  Please  invest  2200  pezzos  in  mar- 
ble tiles,  of  12,  14,  and  16  ounces;  the  whiter  they  are  the 
better.  We  believe,  but  are  not  certain,  that  the  oz.  corresponds 
to  the  English  inch.  We  annex  a  copy  of  our  invoice,  receiv- 
ed by  Loring,  Cunningham  fy  Co.  in  1818-19.    The  balance. 


OCTOBER  TERM,  1898.  168 

Gunnlnglitm  eieLvw.  Bell  et  oL 

after  paying  disbursements,  please  invest  in  wrapping  paper,  to 
cost  from  35  to  50  pezzos  per  100  reams.  Captain  Skinner  is 
to  return  to  Havana  from  Leghorn.  We  wish  you  to  obtain  for 
bim  some  freight,  if  possible,  (exceptihg  tiles  and  wrapping  paper,) 
with  liberty  to  touch  at  Marseittesj  should  letters  we  have  request- 
ed Messrs.  T.  JEf.  Rogers  ^  Co.  to  lodge  with  you,  induce  him 
to  stop  there  on  his  return.  Witli  much  respect,  &;e."  After 
annexing  the  invoice,  there  was  a  postscript  as  follows.  ^  Septem- 
ber 20,  1834.  The  above  is  duplicate  of  our  respeets  per  Hal- 
cyan.  Please  forward  the  enclosed  as  soon  as  received.  We 
send  the  above,  that  if  time  is  necessary  to  furnish  the  articles 
therein  cffdered,  you  may  receive  it  before  the  arrival  of  the  Hal- 
^fonV  The  original  letter,  without  this  postscript,  was  sent  by 
the  Halcgoni  with  the  following  postscript  on  it.  "  P.  S.  We 
have  further  engaged  whatever  may  be  necessary  to  fill  the  brig, 
on  half  profits,  on  account  of  which  700  pezzos  are  to  be  paid 
in  Leghorn.  After  purchasing  the  tiles  and  paying  disburse- 
raeots,  you  will  invest  the  balance  in  paper  as.  abovementioned. 
In  previous  orders,  the  reams  have  been  deficient  in  the  proper 
number  of  sheets.  We  will  thank  you  to  pay  particular  attention 
to  this,  as  well  as  having  all  the  sheets  entire." 

The  foregoing  duplicate,  with  the  postscript  of  the  30th  of  Sep- 
tember was  received  by  the  defendants  on  the  30th  of  November 
following,  who  on  the  9th  of  December  folbwing,  replied  as  fol- 
lows : — ^*  The  order  you  are  pleased  to  give  us  for  paper  and 
marble  tiles,  to  be  paid  for  out  of  the  freight  of  the  Halcyon^s 
cargo  from  HavanOj  to  our  consignment,  has  our  particular  atten- 
tion* You  have  done  very  right  to  send  us  this  order,  as  the 
wrapping  paper  cannot  be  got  b  readiness  before  the  end  of  Jan- 
uary ;  and  therefore,  had  it  been  delayed  longer,  could  not  have 
been  in  time  for  your  brig  Halcyon.  We  have  contracted  for 
5000  reams,  at  as  near  your  limits  as  possible,  the  article  being 
just  now  in  great  demand.  The  tile  shall  be  collected  also ;  and 
for  your  future  regulation  we  will  note  at  foot  a  scale  of  compar- 
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adve  measurement  'twixt  ouaces  and  English  inches."  Ic  is 
material  to  remark,  that  nothmg  is  here  said  os  to  the  price,  at 
which  the  tiles  were  contracted  for,  so  as  to  put  the  plaintiffi  in 
possession  of  the  exact  sum. 

The  Halcjfan  sailed  from  Boston  for  the  Havana  on  the  16tb 
of  October,  and  having  performed  that  part  of  the  voyage,  and 
taken  in  a  cargo  of  1330  boxes  of  sugar  for  L^homj  arrived 
at  the  latter  port  on  the  20th  of  January  1825,  and  there  the 
cargo  was  delivered  to,  an||  sold  by  the  defendants,  who  received 
the  proceeds  of  the  same.  From  the  state  of  the  market  the 
funds  realized  for  the  plaintifli  fell  short  of  the  expected  amonnt 
of  4600  pezzos,  the  net  amount  of  freight,  including  the  advance 
of  the  1000  pezzos  provided  for  by  the  original  contract,  being, 
as  appears  by  the  account  current,  only  about  3450  pezzos.  The 
disbursements  of  the  brig  amounted  to  647  pezzos.  No  tiles 
were  purchased  :  and  no  investment  at  all  was  made  of  the  700 
pezzos  provided  for  in  the  postscript ;  but  the  whole  of  die  other 
proceeds,  deducting  the  disbursements,  viz.  2801  pezzos,  were 
invested  in  437  packages  of  wrapping  paper  and  sent  in  the 
JSalcyon  to  the  Havana.  After  the  arrival  at  the  Havana,  the 
paper  was  sold  and  the  proceeds  received  by  the  plaintiffi.  The 
tiles  would  have  been  a  far  more  profitable  investment.  These 
are  the  facts,  upon  which  the  plaintiffi  have  founded  their  action 
for  damages  for  a  breach  of  orders,  in  not  invesdng  2200  pezzos 
m  tiles,  as  required  by  the  original  letters  of  the  15th  and  20th  of 
September. 

The  first  quesdon  arising  in  the  case  is,  as  to  die  nature 
and  extent  of  tlie  contract  between  the  parties ;  for  there  can  be 
no  doubt,  that  the  orders  of  the  plaintiffi,  and  the  acceptance 
thereof  by  the  defendants,  constituted  a  valid  contract  upon  com- 
mission, binding  between  the  parties.  It  appears  to  me,  that  there 
was  a  clear  undertaking  on  the  part  of  the  defendants  to  apply 
the  proceeds  of  the  freight,  and  advances  coming  into  their  hands 
from  the  cargo  of  the  Halcyon^  in  the  manner  pointed  out  in  the 
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orders.  I  mean,  that  in  the  first  place,  the  defendants  were  to 
appropriate  3900  pezzoa  to  the  purchase  of  marhle  tile,  and  the 
balance,  after  deducting  the  disborseinents  of  the  brig,  and  the 
balance  only,  was  to  be  applied  to  the  purchase  of  wrapping  paper. 
I  agree,  that  the  defendants  were  not  hound  to  execute  the  or- 
ders, unless  funds  came  to  their  hands ;  ibr  they  did  not  stipulate 
to  make  any  advances  out  of  their  own  modies.  But  on  the 
other  hand,  there  was  no  stipulation,  that  4600  pezzos  should 
at  all  events  come  into  their  hands,  constituting  a  condition  pre- 
cedent, so  that  if  a  less  sum  should  come,  the  defendants  were  at 
liberty  totally  to  disregard  the  orders  of  the  plaintiffiu  The  rea- 
f»nable  interpretation  of  the  orders  is,  that  (he  funds  received  on 
aoooont  of  the  plaindfls  should,  as  far  as  they  would  go,  be  ap- 
plied to  the  purchase,  first,  of  marble  tiles,  and  afterwards,  if 
any  balance  reniained,  pro  taniOj  of  wrapping  paper.  If,  there- 
lore,  the  whole  funds  should  be  absorbed  by  a  purchase  of  mar- 
ble tiles,  to  the  extent  of  3900  pezzos,  there  was  lo  he  no  ii^ 
vestment  in  paper* 

The  estimate  of  the  probable  amount  of  the  fi^ight  and  advances 
at  4600  pezzos  was  undoubtedly  designed  to  direct  the  discre- 
CioB  of  the  defendants  in  the  purchase  of  paper.  They  had  a 
right  to  act  with  reference  to  that,  as  the  probable  funds,  which 
would  be  realized.  If  it  were  necessaiy  in  order  to  secure  the 
paper  ready  for  the  return  voyage  at  the  proper  period,  that  a 
prelimniaiy  contract  should  be  made  with  dealers  in  that  article, 
the  defendants  were  at  liberty  so  to  do,  and  were  not  obliged  to 
wait  the  ship's  arrival,  before  they  took  a  step.  They  were,  in 
this  respect,  authorized  to  do  wliatever  the  custom  of  trade,  or 
sound  discretion  might  require,  to  accomplish  the  objects  of  the 
plaintifGs.  And  their  acts,  so  done,  were  obligatory  upon  the 
plaintifli,  whether  funds  afterwards  came  into  their  hands  or 
not.  It  is  clear,  from  the  subsequent  correspondence,  that  the 
parties  so  understood  the  matter. 
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When,  therefore,  the  defendants  received  the  orders  of  the 
plaintiffiy  they  had  a  right  to  act  upon  the  presumption  of  receir- 
ing  funds  to  the  amount  of  4600  pezzos.  They  were  then  to 
oon«der  2200  pezzos  of  this  sum  appropriated  to  the  purchase 
of  tiles.  They  were  to  make  a  deduction  of  the  probable  amount 
of  disbursements,  which  might  fairly  be  calculated  at  the  sum 
ultimately  paid,  say  650  pezzos ;  and  they  had  a  right  to  con- 
tract for  paper  to  the  amount  of  the  balance  remaining  of  the 
4600  pezzos,  say  to  the  amount  of  1750  pezzos.  If  they  had 
ao  done,  they  would  in  every  event  have  been  justified ;  and  if 
DO  more  funds  had  come  into  their  hands  dian  would  have  paid 
for  the  paper  so  contracted  for,  and  the  disbursensents,  they 
would  have  been  exonerated  from  all  responsibility  for  not 
making  any  investment  in  tiles.  And  if  a  balance,  less  than 
%00  pezzos  had  remained,  they  would  have  bten  bound  to  ap- 
ply that  balance  only  to  an  investment  in  tiles.  This  is  stated 
upon  the  presumption,  that  it  was  necessary  to  make  a  contract 
for  the  paper  before  the  arrival  of  the  brig ;  and  that  such  a 
contract  could  not  be  reasonably  made  upon  the  condition,  that 
the  paper  should  be  wanted ;  but,  for  the  interest  of  the  plaintifi, 
must  be  absolute*  For  if  such  contingent  purchase  of  the  paper 
could  have  been  securely  contracted  for,  it  was  the  clear  duQr  of 
the  defendants  so  to  have  contracted,  and  not  to  run  the  hazard 
of  defeating  the  primary  object  of  the  phintiffi  in  the  purchase  of 
tiles. 

In  point  of  fact,  the  defendants  did  purchase  paper  to  the 
amount  of  2801  pezzos,  and  thus  exceeded  the  orders  by  the 
difiference  between  that  sum  and  1750  pezzos,  which  was  the 
utmost  presumable  balance  applicaUe  to  the  purchase  of  paper. 
That  difibrence  is  105 1  pezzos,  which  might  at  all  events  have 
been  invested  in  tiles. 

In  order  to  meet  this  state  of  the  facts,  the  defendants  contend 
in  the  first  place,  that  in  their  letter  of  the.  9th  of  December,  they 
communicated  to  the  plaintiffi,  that  they  had  purchased  5000 
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reams  of  jMiper  for  them ;  and  that  the  plaintiffi  ratified  the  pur- 
chase. Let  us  see,  how  that  statement  is  borne  out  by  the  facts. 
The  defendants,  on  the  14th  of  January  1835,  wrote  a  letter  to 
the  phintifB  stating  :-^^^  The  wrapping  paper  ordered  by  yours 
of  the  15th  of  September  will  be  in  readiness  by  the  end  of  this 
month,  and  we  shall  have  by  that  time  ready  to  ship,  10,000 
marble  tiles  of  12  ounces,  7600  do.  of  14  ounces,  and  6200  do* 
of  16  ounces,  which  will  be  about  the  investment  you  desire  of 
the  freight  from  the  floZ^on."  This  letter,  it  is  to  be  recollect- 
ed, was  written  before  the  arrival  of  the  Hakjfon.  The  plaiiH 
tiffi,  on  the  7th  of  March,  answered  this  letter ;  and  though  they 
bad  doubtless  then  received  the  preceding  letter  of  the  9tb  of 
December,  no  direct  reference  is  made  to  iu  The  plaintifis  say, 
^^  We  have  received  your  much  esteemed  favour  of  the  14th  of 
January,  and  are  gratified  with  the  investment  you  have  directed 
of  the  freight  for  the  HoZ^on." 

It  may  be  assumed,  that  the  plaintiffi,  when  they  wrote  this 
letter,  knew  that  5000  reams  of  paper  had  been  purchased  on 
their  account  by  the  defendants.  But  as  no  price  was  mention- 
ed, it  is  impossiUe  for  them  to  ascertain,  that  this  was  beyond  the 
amount  authorized  by  their  orders.  The  defendants  did  not  give 
them  any  information,  that  it  was  a  deviation  from  their  orders  ; 
and  the  language  of  the  letter  of  the  14th  of  January  shows,  that 
the  defendants  contemplated  no  deviation ;  for  they  say,  that  they 
shall  have  the  tiles  in  readiness  to  ship  to  the  amount  of  the  in- 
vestment desired  by  the  plaintiffi.  So  the  plaintifii  must  have 
understood  them ;  and  if  their  letter  of  the  7th  of  March  is  a 
ratification  of  the  act  of  the  defendants  in  the  purchase  of  the 
paper,  it  can  be  deemed  so,  only  as  made  in  compliance  with 
their  orders,  unless  some  information  of  a  deviation  is  brought 
home  to  them.  No  evidence  is  offered  for  this  purpose,  except 
what  arises  from  the  letter  itself;  and  in  it  I  can  find  no  such  in* 
formation.  However  this,  as  a  question  of  fact,  will  be  left  to 
the  jury. 
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But  I  am  of  opiDion,  that  the  funds  received  under  the  original 
contract  of  shipment  were  not  only  to  be  applied  to  the  purchases 
directed  by  the  plainttfis,  but  that  the  additional  700  peszos  ad* 
vancCy  notified  in  the  postscript  of  the  letters  of  the  15th  and  30th 
of  September,  which  came  by  the  Halcyanf  were  also  to  be  ap« 
plied  by  the  defendants  as'supplemental  funds  to  the  same  pur- 
pose. The  object  of  that  postscript  was,  not  to  change  the  origin 
nal  orders  for  purchases ;  but  to  confirm  them,  and  authorise  and 
require  the  investment  of  the  additional  700  pezzos  in  pursuance 
of  them.  Why  it  was  not  done  by  the  defendants  is  not  ex* 
plained,  otherwise  than  by  the  defendants'  statement,  that  there 
were  ultimately  no  half  profits  on  the  sale.  But  I  understand,  that 
the  700  pezzos  were  to  be  a  preliminary  advance  before  the  salci 
and  not  to  av^t  the  event.  If  there  should  be  no  half  profits, 
Ubia  advance  would  be  reimbursable  by  the  pkintiffii.  The  vee* 
sel  was  not  to  wait  for  a  sale.  As  to  thb  addftbnal  advancCf 
then,  the  case,  as  to  the  non-^investment,  must  stand  upon  the 
same  ground,  as  the  original  funds. 

Unless,  then,  there  has  been  a  ratification  by  the  plain^ffi  of 
the  purchase  of  the  5000  reams  of  paper,  at  the  actual  price 
paid,  with  a  full  knowledge  of  the  fads,  the  ground  of  defence, 
to  which  I  have  referred,  fails.  And  if  there  was  such  a  ratifica- 
tion, it  does  not  exonerate  the  defendants  from  liability  far  the 
non-investment  of  the  funds  not  covered  by  the  purchase  of  the 
5000  reams  of  paper. 

It  is  in  the  next  place  contended  by  the  defendants,  that  the 
5000  reams  of  paper  having  been  received  on  board  the  Haley^ 
091,  and  carried  to  the  Havana^  and  sold  there  on  the  plaintiA' 
account,  that  receipt  and  sale  amount,  in  law^  to  a  ratification  of 
the  porchase  of  the  paper,  and  also  of  the  actual  application  of  the 
whole  funds  by  the  defendants  at  Leghorn.  I  am  not  prepared 
to  admit,  that  t&e  facts  stated  do,  per  #e,  in  point  of  law,  amount 
to  such  a  ratification.  Whether  there  has  been  such  a  ratification 
is  matter  of  fact  for  the  consideration  of  the  jury  under  aH  the 
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circumstances  of  the  case.  It  is  not  sufficient,  that  the  paper 
was  carried  to  the  fiarana,  and  there  sold  by  the  master  on  ac- 
count of  the  plaintiffi ;  for  that  might  have  been  done,  and  in- 
deed seems  to  have  been  done  by  him)  in  the  ordinary  course  of 
his  employment  in  the  voyage,  without  any  communication  with 
the  owners.  And,  surely,  they  could  not  be  bound  by  his  acts 
in  a  case  of  this  nature,  if  they  had  no  knowledge  of  any  actual 
or  intentional  deviadon  from  their  orders  in  the  shipment,  at  the 
time  of  the  sale.  The  mere  receipt  of  the  proceeds  after  the 
Bale  is  not  decisive.  And,  indeed,  the  jury  must  decide  from  all 
the  circumstances,  whether  the  plaintiffi  have,  in  any  manner, 
ratified  the  proceedings  of  the  defendants.  If  they  have,  there 
is  an  end  of  the  present  action. 

In  the  next  place,  it  is  contended  by  the  defendants,  that  the 
aubsequent  conduct  and  proceedings  of  the  plaintiffi  amount  to  a 
▼irtoal  ratificadon  of  these  transactions.  The  correspondence 
between  the  parties  is  mainly  relied  on  for  this  purpose.  The 
letter  of  the  defendants,  dated  on  the  21st  of  January  1825, 
speaks  of  the  arrival  of  the  Halcyon,  and  then  adds,  '^  he  (Cap- 
tain Skinner)  has  brought  samples  of  marble  tiles,  and  of  wrap- 
jmg  paper,  be.  We  shall  compare  them  with  the  goods  fixed 
for  you,  and  then  act  for  the  best."  There  is  no  pretence,  that 
any  thing  in  this  letter  admonished  the  plaintifils  of  any  intended 
deviation  from  their  orders.  The  next  letter  of  the  defendants 
b  dated  on  the  21st  of  February  1825,  and  after  stating,  that  the 
halcyon  bad  sailed  yesterday  for  Maneillesj  it  adds,  *^  the  sam- 
ple of  wrapping  paper  sent  us,  &c.  we  found  much  inferior  to 
any  made  in  this  state,  and  have  executed  your  order  with  a 
much  better  article,  although  the  difference  in  price  bears  no 
proportion.  As  your  account  current,  after  purchasing  the  pa* 
per,  which  Captain  Skinner  told  us  was  the  better  article  for  in* 
vestment,  gave  only  a  small  balance,  we  increaied  a  Utile  the 
^mUiiy  ofpaper^  and  sent  no  iiles.*^  And  after  stating  the  ac- 
count current,  and  amount  of  the  invoice  of  the  paper,  &c.,  it 
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farther  addsi  ''  Captain  Skinnner  has  been  made  aware  of  the 
superior  quality  of  this  parcel  of  paper,  and  that  each  ream  is 
composed  correcdy  of  20  quires  of  24,  and  not  16  sheets,  each, 
as  has  been  occasionally  shipped,  so  that  be  will  no  doubt  mark 
an  adequate  price  for  it,  because,  in  reality,  the  prices,  at  tMck 
U  U  invoiudf  are  reduced^  by  this  difference^  below  tkaee  mention-' 
ed  in  your  orderJ^^  Here,  then,  we  have  the  first  notice  of  the 
omission  of  the  purchase  of  tiles,  and  the  reason  given  for  it. 
The  paper,  (if  we  are  to  believe  this  statement,)  considering  its 
extra  quality  and  quantity,  is  purchased  below  the  plainiiffi*  Km- 
iii.  If  so,  the  first  error  of  the  defendants  was  in  originally  con- 
tracting for  the  purchase  of  too  large  a  quantity.  They  pur-: 
chased  to  the  value  of  2801  pezzos,  when  they  were  fimited  to 
the  value  of  about  1750  pezzos.  For  this  difibrence  no  reason 
is  given ;  except,  that  it  is  said,  that  a  small  balance  only  le* 
mained  in  their  hands.  But  if  they  had  purchased  only  to  the 
extent  of  the  limits  of  the  orders,  they  would  have  had  1050  pes- 
zos,  beside  tbe  advance  of  the  700  pezzos,  equal  to  1750  pezso% 
to  apply  to  the  purchase  of  the  tiles.  Tbe  (daintiffi»,  m  their  re- 
ply to  this  letter,  dated  the  18th  of  April  1825,  after  quobeg 
their  original  orders,  say,  '^  we  are  exceedingly  disappointed,  thai 
such  positive  directions  were  not  complied  with  ^  they  were  giv- 
en for  sufficient  reasons,  and  tvithout  authoriiy  to  alter  thenu 
You  omitted  to  invest  the  700  pezzos  on  account  of  the  freight 
of  the  1 50  boxes  marked  T,  which  we  regret,  as  we  wished  the 
funds  at  Havana.  With  this,  you  would  have  had  4240  pezzos, 
whieh  would  have  furnished  the  tiles,  paid  disbursements,  and 
have  left  1393  pezzos  to  be  invested  in  paper."  The  defendants 
replied,  on  the  27th  of  June  1825,  stating,  "  we  are  extremely 
hurt,  that  what  we  did  for  your  account  by  the  UaUyon^  in  Feb- 
ruary last,  should  not  have  met  you  approbation,  because  we 
acted  ibr  the  best  of  our  judgment  for  your  interest.  Your  in- 
structions would  have  been  executed  literally,  had  not  the  premi- 
ses, under  which  they  were  given,  changed.    The  sum  of  700 
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peszosy  which  were  to  be  advanced  here  on  account  of  half 
piofits  of  the  Holcyott't  cargo  of  sugar,  nwt  having  been  due  from 
a  iffoaU  of  frofiU^  we  considered  ourselves  authorized  to  act 
wkh  a  Useretionary  pwoer;  otherwise,  be  assured,  that  we  never 
dte^ate  from  orderis."  This  letter  was  never  answered.  Now 
the  question  for  the  jury  is,  under  these  circumstances,  whether 
diis  omisaon  of  the  platntifis  to  make  an  express  declaration,  that 
they  would  hold  the  defendants  accountable  for  the  breach  of 
orders,  and  their  subseqtient  silence  and  delay  in  bring^g  the 
suit,  are  to  be  construed  as  an  implied  acquiescence  in,  or  ratifi- 
cation of,  the  acts  of  the  defendants,  or  a  waiver  of  the  claim 
of  the  plaintifiEi  for  damages.  If  so,  then  the  plaintiffi  cannot 
now,  upon  any  after  thoughts,  reinstate  themselves  in  any  right  of 
actbn*  It  is  a  question  of  fact,  and  must  be  decided  by  the 
jury  upon  the  whole  evidence.  They  will  take  into  view  the 
snbsequent-iransactions  to  expldn  the  delay  in  bringing  the  suit ; 
and  draw  their  conclusions  accordingly.  [The  Judge  here 
eommented  on  these  transactions.] 

If  the  jury  shall  be  of  opinion  from  the  whole  evidence,  that 
the  orders  of  the  pkintifis  have  been  broken,  in  not  purchasing 
the  tiles,  in  the  manner  stated  m  the  declaration,  and  that  there 
has  been  no  subsequent  ratification  by  the  pfaintifiis,  of  the  acts 
and  proceedings  of  the  defendants,  then  the  plaintiffi  are  entitled 
to  recover,  and  die  remaining  question  is,  as  to  the  amount  of 
damages.  The  counsel  for  the  defendants  contend,  that  the 
plaintiffi  have  suflfered  no  damages ;  that  tiie  2200  pezzos  were 
actoaOy  invested  in  paper  on  the  plaintiffi'  account,  and  were 
thus  received  by  the  plaintiffi  at  Legham^  and  therefore  he  has 
k)6tnotlung;  and  diat,  at  all  events,  the  measure  of  damages  is 
the  value  of  the  2200  pezzos  at  Leghorn,  and  not  at  the  fla- 
MfM.  My  opinion  is,  that  no  certain  rule  of  damages  can  be 
laid  to  govern  all  cases  of  this  nflture.  Tlie  plaintifis  are  en- 
titled to  recover  (if  any  thing)  the  real  damages  sustained  by 
dieoQ.    What  those  damages  are  the  jury  must  decide  upon  aO 
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the  circumstances  of  the  case.  In  estimating  them,  they  are  not 
botiDd  to  confine  themselves  to  the  state  of  things  at  Leghorn^ 
and  are  not  precluded  from  taking  into  consideration  the  nature 
of  the  return  voyage  to  the  Havana,  the  safe  arrival  of  the  Htd^ 
eyon  at  that  port,  the  state  of  the  markets,  and  the  profits,  which 
might  have  heen  made  by  the  plaintifis,  if  their  orders  10  to  the 
tiies  had  been  complied  with.  I  can  lay  down  no  other  rule  for 
the  government  of  the  jury  than  this,  that  they  are  at  liberty  to 
compensate  the  plaintifis  for  their  actual  damages  sustained  as  a 
consequence  firom  the  default  of  the  defendants ;  but  they  are  not 
at  liberty  to  give  vindicdve  damages.  They  of  course  will  de- 
duct any  benefit  derived  by  the  plaintifis  from  the  investment  in 
paper,  as  an  oSset  in  the  damages* 

At  the  close  of  the  case,  I  have  been  called  upon  to  give  cer- 
tain directions  to  the  jury,  which  are  so  very  complicated,  that  I 
am  not  quite  sure,  that  I  exactly  comprehend  them.  If  I  do» 
they  are,  with  a  single  exception,  embraced  in  the  preceding  re- 
marks. That  exception  is,  as  to  supposed  variances  between 
the  declaradon  and  the  proofe.  So  far  as  those  variances  depend 
upon  the  parol  proofs  in  the  cause,  it  is  no  part  of  my  doty  to 
decide  upon  them,  for  they  are  matters  of  fact  for  the  considera- 
tion of  the  jury.  The  question  of  a  variance  between  a  paper 
declared  on,  and  that  offered  in  proof,  is  matter  of  law ;  but 
whether  the  proofs  generally  in  the  case  support  the  dedarsdon, 
especially  when  there  are  parol  proofs  on  both  jsides,  is  matter  of 
fact  for  the  jury. 

It  is  contended,  by  the  defendants'  counsel,  that  the  first  new 
count  in  the  declaration  contains  a  material  variance  from  the 
written  proofs,  because  that  count  sets  forth  the  letter  of  die 
15th  of  September  1824  as  containing  the  special  contract  be- 
tween the  plaintiffs  and  the  defendants,  and  as  the  postscript  to 
that  letter  contains  a  material  part  of  the  contract,  and  this  post- 
script is  not  set  forth  in  that  count,  as  a  part  of  the  letter,  boC  is 
whdiy  omitted,  that  (be  evidence  oiered  by  the  plaintiffi  in 
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bebair  does  not  support,  and  prove  the  cootract,  as  in  that  count 
is  allied.  I  have  not,  at  this  moment,  an  opportunity  to  com- 
pare the  count  closely  with  die  letter,  and  therefore  I  may  mis- 
take its  exact  import.  But  as  I  understand  the  postscript  of  the 
letter,  there  is  no  variance,  in  point  of  law,  between  the  contract 
set  forth,  and  the  written  evidence  in  the  case.  The  postscript 
does  not  change  the  nature  of  the  contract ;  but  only  shows,  that 
700  additional  pezzos  are  applicable,  as  an  advance,  to  the  pur- 
chase. But  the  point  is  rather  a  matter  of  fact  for  the  jury  upon 
the  whole  evidence,  and  as  such  I  shall  leave  it  to  them. 

[The  Judge  then  gave  his  answer  to  the  respective  questions 
propounded  by  the  defendants'  cpiMuselJ] 

Verdict  far  the  pUtmafi,  $9439.24. 


After  the  verdict,  a  bill  of  exceptions  was  tendered  to  the 
CSourt  and  agned ;  and  a  modon  for  a  new  trial  was  also  made 
by  the  counsel  for  the  defendants. 

On  its  coming  on  for  argument 

Sto&t  J.  said, — ^The  motion  for  a  new  trial  cannot  be  enter- 
tained, according  to  the  practice  of  the  Court,  unless  die  bill  of 
exceptions  is  waived.  The  party  has  his  election,  either  to  pro- 
ceed upon  a  writ  of  error  to  the  Supreme  Court,  in  order  to  have 
it  determmed  there,  whether  the  porats  were  correctly  ruled  at 
tbe  trial ;  or  waiving  that  remedy,  to  apply  here  for  a  new  trial. 
But  he  cannot  be  permitted  to  proceed  both  ways.  The  ^poond 
far  granting  a  new  trial  is,  that  the  par^  is  widiout  other  remedy. 
But  that  is  not  the  case,  where  he  files  a  bill  of  exceptions  ^  far 
upon  that  he  can  take  the  ofrinioo  of  the  Supreme  Court.  It  is 
most  ooovenieat  far  the  due  adnrinistratioB  of  justice,  that  where 
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a  party  meaDs  to  apply  to  the  appellate  court  for  a  final  decisioa 
of  the  \tiw  of  his  case,  he  should  so  do  with  the.  least  delay. 
The  other  party  ought  not  to  be  burthened  with  the  expenses  of 
successive  trials,  until  the  law  oS  the  case  is  definitifely  settled 

by  the  final  tribunal* 

Mt^ion  of)errvled* 


John  Bholch  and  another 
Aaron  P.  Cletrland  and  another. 

Where  goods,  on  consignment  at  Boston,  were,  on  the  failure  of  the  owners,  assigned 
for  the  benefit  of  creditors,  and  before  notice  of  the  assignment  could  be  reason- 
ably given  to  the  consignees,  another  creditor  of  the  debtor's  attached  them,  by  a 
trustee  process,  in  Bofton,  the  debtor  and  the  creditors  being  citizens  of  ^  state 
of  Penntyloaniia;  it  was  held,  that  the  assignment,  if  bona  fide,  was  a  sufficient 
title  to  pass  the  goods  to  the  assignees,  and  would  overreach  the  trustee  process. 

X  ROVER  for  certain  cases  of  merchandise*    Plea,  not  guilty. 

At  the  trial,  the  facts  appeared  to  be  these*  The  firm  of 
George  fy  Alexander  HoldbaUy  of  PkUaddphia^  consi^ed  the 
goods  in  question  to  the  defendants  at  Boston^  and  afterwards, 
on  the  5th  of  April  1825,  failed,  and  assigned  their  property,  in- 
cluding these  goods,  to  the  plaintiffs,  who  were  their  creditors, 
for  the  benefit  of  their  creditors  generally.  At  the  time  of  their 
failure,  they  were  indebted  to  John  Evans  o(  Philadelphia}  and,  on 
the  same  day  on  which  the  assignment  was  made  in  Pkiladelphuij 
Evans  wrote  a  letter  to  Boston  directing  a  suit  for  his  debt,  against 
the  defendants,  as  trustees  of  Cr.  fy  A*  Holdball.  On  the  9th  of 
April  1 825,  on  the  arrival  of  the  mail  and  the  receipt  of  thb  let- 
ter, a  process  issued  accordingly  from  the  S&te  Court,  and  the 
defendants  were  sued  as  trustees.    The  plaintiffi,  as  soon  as  they 
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reasonablj  could  afterwards,  made  a  demand  upon  the  defend- 
ants for  the  same  goods,  offering  to  pay  tbem  their  commissions 
and  chaises.  The  defendants  refused  to  deliver  them.  The 
trustee  process  is  still  pending  in  the  State  Court.  The  question 
was,  whether,  under  these  circumstances,  the  plaintifl^  were  en- 
titled to  recover. 

The  cause  was  shortly  argued  by  Webster  for  the  plaintiffi, 
and  by  SeuniU  and  Aylwin  for  the  defendants. 

Stort  J.  The  whole  controversy  turns  upon  this  single 
point,  whose  was  the  property  in  these  goods  at  the  time  when 
the  trustee  process  was  served  i  It  is  to  be  recollected,  that  this 
is  the  case  of  a  general  assignment  made  in  Philadelphia^  and  the 
plaintiffs,  as  well  as  Evans j  are  citizens  of  the  state  of  Pennsylvania. 
Their  rights  are,  therefore,  to  be  judged  of  by  the  laws  of  that 
state.  It  is  not  denied,  that  general  assignments  of  this  nature  in 
favour  of  creditors,  itbondjidej  are  valid,  by  the  laws  of  that  state, 
to  pass  the  property  contained  therein.  It  is  not  denied,  that  the 
present  assignment  is  bond  fde  and  valid  in  its  execution.  The 
'^  question  is,  whether  it  was  legally  sufficient  to  convey  goods  lo- 
cally situated  in  Boston*  As  against  the  assignor  himself,  there 
can  be  no  doubt.  No  immediate  delivery  was  practicable ;  nor 
is  it  necessary  in  cases,  where  goods  are  not  at  the  time  within 
the  reach  of  the  parties.  It  is  sufficient,  if  the  assignees  perfect 
their  title  to  the  goods,  within  a  reasonable  time  afterwards,  by  a 
notice  of  their  title  and  demand  of  the  goods,  or  obtaining  an  ac- 
tual delivery.  After  the  assignment,  the  consignees  held  the  goods 
for  the  benefit  of  the  persons^  who  had  the  legal  title  thereto. 
The  assignment  worked  an  immediate  transfer  of  the  ownership. 

If  the  law  be  so,  as  against  the  assignor,  bow  can  his  creditor, 
EvanB^  be  in  a  better  situation  ?  At  the  time  of  the  service  of 
the  trustee  process,  the  goods  were  no  longer  the  property  of  the 
HoUbaUs.  They  had  transferred  them  to  the  plaintifli.  It  was 
not  a  race  of  diligence,  where  the  first,  who  could  attach  them, 
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would  bold  them.  Nothing  could  be  attached  under  the  tniatee 
process  but  the  property  of  the  Holdbalb.  It  is  not  true,  as  the 
argument  supposes,  that  no  property  in  the  goods  passed  to  the 
plaintifl^,  until  they  perfected  their  title  by  a  notice  and  demand. 
Their  title  to  the  goods  was  complete  by  the  execution  of  the 
assignment,  subject  to  be  defeated  by  their  laches  in  not  giving 
reasonable  notice,  or  in  not  following  up  their  title  to  possession. 
And,  if  the  title  were  merely  inchoate,  still  by  the  notice  within 
a  reasonable  time,  it  became,  by  relation,  good  from  the  begin- 
ning. An  inchoate  title  of  this  sort,  would  not  be  defeated  by  an 
intermediate  attachment,  unless  there  were  laches. 

Several  years  ago,  the  same  question  came  before  me,  in  a 
case  in  Rhode  hland  ;  and  it  was  then  ruled,  as  it  is  now  nded* 
That  judgment  was  acquiesced  in.  If  the  defendants'  tXKinsel 
think  me  wrong,  they  can  file  a  bill  of  exceptions  to  this  opinion, 
and  carry  the  cause  to  the  Supreme  Court  for  a  final  decision. 

Verdict  for  the  plainiiffi» 


United  States  Bank  vt*  Amos  Binnev  and  othebs. 

Where  a  partoenhip  Is  carried  on  by  a  firm  in  the  same  of  one  paitner  only,  and 
he  indorsei  notes  in  his  own  name,  the  firm  is  not  bound  thereby,  unless  the  notes 
were  received  or  discounted,  as  notes  binding  the  firm,  upon  a  representalkm 
to  that  effect  of  the  paitner  giviiig  the  same,  and  were  made  lor  the  common  bene* 
fit  and  business  of  the  firm* 

Secret  partnership  means,*! n  common  usage,  a  partnership  where  some  of  the  part* 
ners  are  kept  seentt  or  are  unknown,  in  contradistinction  to  open  or  notorioos 
partnership*  Where  one  partner  publicly  avows  all  the  partners,  so  that  they  be- 
come and  are  known  as  such,  and  credit  is  obtained  thereby,  it  is  no  longer  a  M* 
eret  partnership,  whether  the  firm  be  carried  on  in  the  name  of  one  partner  only 
or  otherwise. 

The  ordinary  presumption  is,  that  all  the  partners  have  access  to  the  partnership 
books,  and  know  the  entries  therein ;  but  this  is  a  mere  presnmpcion  from  the 
ordinary  course  of  business,  and  may  be  repelled  by  any  ciroumitances,  wbick 
lead  to  a  contrary  presumption. 
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One  partner  can  bind  tba  other  only  for  objectt  within  the  scope  of  the  batineta  of 
the  firm.  Stcret  restriotions  of  the  rigbti  of  parinen  do  not  ai&ct  those  persons, 
who  deal  with  the  firm  iu  ignorance  of  tbem. 

x  HIS  was  an  action  of  assumpsit,  brought  by  the  United  Siates 
Branch  Bank,  at  Boston^  against  Amos  Binney^  John  Binney^ 
and  John  Wimhipy  upon  certain  promissory  notes,  made  by  one 
Samud  Jaquesjv.f  and  indorsed  by  said  fVinship^  which  had  been 
discounted  at  die  bank,  and  protested  for  non-payment. 

The  plaintiffi  claimed  to  recover  the  amount  of  these  notes  of 
the  defendants,  upon  the  ground,  that  they  were  in  partnership 
together  under  the  firm  of  John  JVinship  ;  and  these  notes  were 
indorsed  by  Winship  on  behalf  of  tlie  firm,  and  the  money  ap- 
plied to  the  use  of  the  firm. 

Jaquesj  who  was  called  as  a  witness  by  the  plaintiffi,  testified, 
ttiat  he  knew,  by  general  reputation,  of  the  existence  of  a  part- 
nership between  die  defendants  in  the  soap  and  candle  business, 
but  had  never  seen  any  articles  of  agreement  between  them ; 
tliat  it  was  generally  understood,  that  they  were  co-partners ; 
tliat  he  and  fVinship  botli  lived  in  Charhstovm^  and  saw  each 
otlier  every  day ;  and  that  Winship  did  no  other  business  to  his 
knowledge,  than  that  connected  with  this  concern  ;  that  he  had 
dealings  with  Winship  soon  after  the  commencement  of  the  part- 
nership, and  supplied  him  witli  rosin  to  the  amount  of  ^400  or 
4^500  per  year ;  that  Winship  sometimes  gave  a  note  for  the 
balance,  signed  "  John  Winship^^*  and  that  witness  always  took 
such  notes  on  the  credit  of  the  Binneys^  with  full  confidence, 
that  they  were  interested,  and  were  men  of  property ;  diat  from 
some  time  in  the  year  1823  until  the  year  1825,  witness  and 
Wimhip  were  in  the  habit  of  exchanging  notes,  which  were  dis- 
counted at  the  diflferent  banks  in  Boston^  sometimes  signed  by 
one  and  indorsed  Ly  the  other,  and  vice  versd. ;  that  Winship 
usually  applied  for  the  discounts,  and  that  witness  indorsed  these 
notes  on  the  credit  of  the  firm ;  that  Winship  always  represent- 
ed them  to  be  for  the  partnership  account,  and  that  witness  never 
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UDdentood,  that  tbey  were  od  his  private  account ;  that  the  notes 
m  suit  were  generally  presented  by  Winship  for  discountj  hixl 
that  witness  might  have  presented  some  of  thero;   that  there 
were  some  notes  for  witness's  private  account,  but  that  he  be- 
lieved those  in  suit  to  have  been  for  the  firm  ;  that  he  could  not 
state,  what  portion  of  the  money  obtained  on  those  notes  he  had 
received,  but  that  as  be  and  Winship  exchanged  notes,  he  could 
not  say,  tliat  he  never  received  any  of  it;  that  some  of  these 
notes  were  given  for  renewals  at  this  bank,  and  some  to  take  up 
notes  at  other  banks ;  that  it  was  his  impression,  tliat  some  of  the 
money,  thus  obtained,  went  to  pay  for  rosin,  and  that  one  of  the 
notes  for  $  1 500  was  originally  made  to  take  up  a  note,  which  bad 
been  previously  given  at  the  Manufacturers  and  Mechanics  bank 
for  rosin,  that  being  a  material  used  in  defenidants'  factory  ;  that 
he  knew  no  particulars  concerning   the  appropriation  of  the 
monies  obtained  upon  these  notes^  and  knew  of  no  other,  which 
Wiwihip  could  have  made,  but  for  the  use  of  the  firm ;  that  the 
business  of  the  firm  required  a  great  capital,  and  that  WinMhif 
often  spoke  of  buying  barilla  and  tallow  for  defendants'  fiictoiy ; 
but  witness  did  not  know  he  alluded  to  ihese  particular  notes,  nor 
that  the  proceeds  of  them  were  applied  to  any  other  business ; 
that  Winship  sometimes  came  to  witness  and  stated,  that  he 
wanted  witness's  name  instead  of  Amos  Binney^  because  Mr. 
Binney  was  absent,  and  that  witness  gave  bis  name ;  that  this 
business  of  exchanging  notes  continued  until   1825,  when  wit- 
ness and  Winship  stopped  payment ;  that  the  particular  occasioa 
of  wimess's  stopping  payment  was,  the  non-payment  of  his  ac- 
ceptance on  a  draft  drawn  on  him  by  Winship  for  barilla ;  that 
witness  told  Mr.  Jimos  Binney  of  it,  who  said  he  would  do  noth- 
ing about  it';  that  witness  furnished  the  factory  of  defendants  with 
rosin  from  1822  to  1825,  and  generally  received  payment  in 
notes ;  that  he  had  endeavored  to  trace  the  origin  of  the  notes  in 
suit,  hut  could  trace  only  two  of  them,  one  of  $800  and  one  of 
$806;    that  no  particular  agreement  ever  subsisted  between 


OCTOBER  TBRU,  1828.  179 

United  Suites  Bank  m.  Amos  Binney  et  aL 

witness  aod  Wintkip  concerning  the  proceeds  of  their  acoonimo- 
dation  notes ;  that  they  sometimes  divided  the  money  and  each 
took  a  portion ;  that  he  never  knew  any  actual  use,  for  the  benefit 
of  the  firm,  of  the  money  obtained  on  the  accommodation  notes, 
unless  the  taking  up  of  the  rosin  notes  should  be  so  conadered ; 
that  he  understood,  that  Winship  was  engaged  in  some  shipments 
of  the  manufactures  of  the  firm,  and  also  of  some  other  articles, 
but  always  supposed  them  to  be  on  account  of  the  firm,  and  that 
Wimhip  always  told  him  they  were ;  that  witness  was  called 
upon  to  take  up  one  of  these  accommodation  notes  signed  by  him^ 
and  borrowed  money  of  Amos  Binney  upon  collateral  security  for 
that  purpose,  and  that  nothing  was  said  to  Binney  about  his  being 
liable  to  pay  the  note,  as  the  witness  recollected. 

Charles  Harriij  the  discount  clerk  of  the  plaintifi^,  testified, 
that  the  notes  in  suit  were  all  discounted  at  fVinskipU  request, 
and  the  proceeds  passed  to  his  credit ;  that  he  considered  them  to 
be  accommodation  notes ;  that  the  bank  had  frequently  discount- 
ed notes  signed  by  WinMp^  and  indorsed  by  Afno$  Binney. 

AbdAdame  testified,  that  he  understood  from  report,  that  the 
Binneys  and  Winship  were  concerned  together;  that  when 
WinMp  failed,  he  owed  witness  from  $20,000  to  j(30,000,  for 
wUch  he  had  security  in  bills  of  lading,  policies  of  insurance,  &c« 
assigned  to  him  by  Wimhip  by  deed ;  and  that  after  satisfying 
bis  demands,  witness  assigned  over  the  surplus  to  Amo$  Binney  ; 
that  the  property  so  assigned  to  witness  was  abroad  in  vessels 
chartered  by  Wintkip, 

John  fiftntner,  partner  of  Adams,  testified,  that  be  knew  by 
common  report  of  the  copartnership  between  the  defendants,  and 
considered,  that  all  his  transactions  with  Winship  bound  the 
Binneys ;  that  witness  once  inquired  of  Winship,  in  the  early 
part  of  the  season  in  which  they  failed,  as  to  the  existence  of  the 
firm ;  that  Winship  stated  it,  and  ofiTered  to  show  the  articles  of 
agreement ;  that  it  was  generally  understood,  that  there  was  such 
a  copartnership ;  that  witness  did  not  know  v^at  sort  of  copart- 
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nership  it  was,  but  knew  of  no  other  business  than  the  soap  and 
candle  business,  until  the  return  of  spme  shipmeuts,  which  Wu^ 
Mp  had  made  in  1825  }  that  it  was  not  known  that  Winthip  had 
any  odier  business,  in  which  the  Binneys  were  not  couceraed.^ 

Daniel  P.  Parker^  who  was  a  director  in  the  bank  at  tlie  tima 
these  notes  were  discounted,  and  who  made  himself  a  witness  by 
dispoang  of  his  shares,  testified,  that  it  was  understood  by  tlie 
directors,  when  tlioy  discounted  tliese  notes,  that  the  Binneyt  were 
bound  by  them.  Witness  understood,  that  they  were  partners  in 
the  soap  and  candle  business;  that  a  number  of  notes  of  this  kind 
were  discounted,  while  other  notes,  endorsed  by  Amo9  Binneiff 
were  in  the  bank* 

Several  other  witnesses  were  produced  by  the  plaintiffi,  who 
testified,  that  it  was  generally  understood,  that  a  copartnership 
existed  between  the  defendants.  The  depositbu  of  Ckarlei 
Hoodf  cashier  of  another  bank,  in  said  Boiton^  was  also  read, 
going  to  prove,  that  notes  similar  to  those  m  suit,  had  been  dit- 
oounted  for  Wimhip  at  that  bank* 

The  defendants,  on  their  part,  produced  the  original  agree- 
ment between  themselves,  dated  September  25,  1817,  whereby, 
the  Binneyt  agreed  to  furnish  a  capital  of  ^20,000,  for  the  pur* 
pose  of  manufacturing  soap  and  candles ;  and  WinMp  agreed  to 
give  his  wh(de  time  and  attention  to  the  superintendance  of  the 
business,  the  Binneyi  io  have  half  the  profits  and  WintUp  the 
other  half.  They  also  produced  a  bond  of  the  same  date  given  by 
Winskip  to  Atno8  Binney  in  the  penal  sum  of  $10,000,  where«» 
by,  in  consideratk>n  oiAmos  Binney*$  engt^ement  to  uidorse  his 
notes  for  the  purchase  of  stock  and  raw  materials  for  the  pur* 
poees  of  this  business,  he  binds  himself  not  to  endorse  the  notes 
or  paper  <^,  or  become  in  any  manner  responsible  as  surety  for, 
any  person  or  persons,  other  than  the  said  Amo$  Binney,  for  the 
term  of  two  years  from  the  1st  of  October  1817* 

They  also  produced  John  5.  Tyler,  who  was  the  cleric  and 
i^eot  ofAmet  Bwney  at  the  time  of  WimMpfi  iaihire.    He  tee* 
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tified,  that  suod  after  the  failure  of  Winshipj  all  the  books  and 
papers  were  put  into  his  hands ;  that  he  examined  the  books 
thoroughly,  and  found  no  entries  of  any  of  tlie  notes  in  suit,  and 
none  of  any  of  which  they  are  stated  to  be  renewals,  excepting 
the  two  notes  of  $300  and  $80^1 ;  ttiat  the  regular  business  notes 
of  the  firm  appeared  fto  have  been  regularly  entered  in  the 
books,  and  tlie  payn^ent  of  them  entered  in  the  cash  book,  but 
that  no  such  entries  appeared  to  have  been  made  of  those  accom- 
modation notes ;  that  there  were  entries  of  notes  signed  by  Win' 
$h^j  and  indorsed  by  the  other  defendants  severally,  to  n  large 
amount ;  that  the  amount  sunk  and  lost  to  tlie  Binneys  was  abt>ut 
$70,000 ;  and  that  fFinship  had  made  annual  statements  repre-* 
seating  the  businesa  to  lio  profitable;  that  in  April  1325,  not 
kMig  before  the  failure  of  Wimhip^  the  invoices  of  two  shipments, 
one  by  the  brigantine  Stuan^  and  one  by  the  PaiUJanes,  of  beef 
pork,  lard,  &c.  were  entered  in  the  invoice  book  of  the  concern 
but  that  no  other  entries  appeared  to  have  been  made  of  any  ship* 
ments,  excepting  of  articles  manufactureil  by  the  firm,  and  that 
the  outfits  in  them  were  about  $6000  or  $7000  each. 

WUKam  Parmenter  testified,  that  he  was  clerk  of  the  Bm- 
neift  fiom  1814  t«>  1824,  and  did  not  know  of  any  business  trans- 
acted by  fVinship  out  of  the  course  of  the  copartnership  business 
and  never  heard  of  any  of  the  accoiumodadon  notes. 

Several  other  witnesses  were  intitxiuced  by  the  defendants,  who 
testified,  that  in  as  far  as  they  had  heard  of  tlie  copartnership 
between  the  defendants,  they  had  heard  that  it  was  limited  to  the 
maoufacture  of  soap  and  candles.  The  foreman  in  the  manu- 
factory also  testified,  that  he  kept  the  books  of  the  concern,  and 
that  during  the  wiiole  time,  he  never  sslw  John  Binney  m  the 
counting  room,  nor  Amos  more  than  once  or  twice  [before  the 
ftthire  of  fFinthip ;  that  be  had  carried  on  the  business  since 
the  faOure,  and  it  had  been  profitable. 

Lining  and  Hubbard^  for  the  defendants,  contended,  that  the 
copartnership  between  tbe  defendants  was,  in  contemplatioo  of 
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lawy  a  aecret  copartnersbip,  and  did  not  authorize  the  giving  of 
credit  to  any  other  name  than  that  of  WinMp,  That  the  jury 
bad  a  right  to  infer,  from  the  evidence,  notwithstanding  the  en- 
tries of  the  said  shipments  in  the  invoice  book  kept  by  fVimhip, 
that  the  Binneyi  had  no  knowledge  thereof,  and  could  not,  there~ 
fore,  be  presumed  to  have  adopted  or  ratified  the  conduct  of  said 
JVinMp  in  making  said  shipments.  That  by  the  tenor  of  the 
said  recited  articles  of  agreement  and  bond,  the  said  Winshif 
bad  no  right  or  authority  to  raise  money  on  the  credit  of  the  firm^ 
or  to  bbd  tlie  firm  by  his  signature  for  the  purpose  of  borrow- 
ing money.  And  they  moved  the  Court  to  instruct  the  jury, 
that  if,  upon  the  whole  evidence,  they  were  satisfied,  that  the 
copartnership,  proved  to  have  existed  between  the  defendants 
tmder  the  name  of  John  JVinshipj  was  known  or  understood  by 
the  pla'intiffi  to  be  limited  to  the  manufactory  of  soap  and  can- 
dles, they  must  find  a  verdict  for  the  defendants,  unless  they  were 
also  satisfied,  that  these  notes  were  given  in  the  ordinary  course 
of  the  copartnership  business,  or  that  the  monies  obtamed  upon 
them  went  direcdy  to  the  use  of  the  firm  with  the  consent  of  thq 
Bmnejfi;  and  that  if  they  were  satisfied,  that  any  part  of  those 
monies  did  go  to  the  use  of  the  firm  with  such  consent,  that  then 
they  must  find  a  verdict  for  the  plaintifis  for  such  part  only,  and 
not  for  the  residue. 

Secondly : — ^That  if  they  were  also  satisfied,  that  the  Messrs. 
Binnejfi  furnished  fViruhip  with  sufficient  capital  and  credit  for 
carrying  on  the  business  of  the  firm,  no  such  consent  could  be 
implied  from  the  mere  fact,  that  Winship  applied  those  monies, 
or  any  part  of  them,  to  the  payment  of  partnership  debts. 

JBIotr,  Blake^  and  WtbBter  for  the  plaintiffi. 

» 

Stort  J.,  in  summing-  up  the  facts,  stated  his  opinion  as  fid- 
lows  :-— The  present  suit  is  brought  by  the  Bank  of  the  United 
Statetj  as  holders  of  certain  promissory  notes,  signed  by  Samuel 
Jaquu  jr.,  and  indorsed  by  John  Winthipf  which  have  been  dia* 
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counted   at  that   bank,  and  protested   for  non-paymeDt.     The 
plaintiffi  found  their  claim  against  the  defendants  upon  the  state- 
ment, that  the  defendants  are  partners  in  trade  under  the  name 
and  firm  of  ^^John  Winship;^^  that  the  indorsement  and  dis- 
count were  for  the  benefit  of  the  firm,  and  that  upon  the  dishonour 
of  the  notes,  they  are  all  jointly  liable  as  partners^     No  quesUoo 
arises  as  to  the  due  presertment  of  the  notes  for  payment,  and 
due  notice  of  the  dishonour  to  the  defendants.     The  defence  turns 
upon  a  point  wholly  distinct  from  that*     The  defendants  admit, 
that  they  were  partners  in  the  soap  and  candle  business  with 
John  fVinshipj  in  the  manner,  and  to  the  extent  set  forth  in  the 
articlesof  copartnership  read  at  the  bar,  and  that  the  business 
was  carried  on  in  the  name  of  ^'  John  WinaMp  ;  "  but  they  deny, 
that  Winthip  was  authorized  to  make  or  indorse  any  such  notes, 
or  to  bind  the  partnership  thereby ;  or  that  they  were  ever  <^ered 
for  discount,  or  discounted  on  account  of  the  partnership,  or  the 
proceeds  ever  were  applied  to  their  use  or  benefit* 
r  In  respect  to  the  general  law  regulating  partnerships,  there 
does  not  seem  any  real  dispute  or  difficulty.     Partnerships  are 
usually  divided  into  two  sorts,  general  and  limited.     The  for- 
mer is,  where  the  parties  are  partners  in  all  their  commerdd 
business ;   the  latter,  where  it  is  limited  to  some  one  or  more 
branches,  and  does  not  include  all  the  business  of  the  partners. 
There  is,  probably,  no  such  thing  as  a  universal  partnership,  if, 
by  the  terms,  we  are  to  understand,  that  eveiy  thing  done, 
bought,  or  sold,  is  to  be  deemed  on  partnership  account.     Most 
men  own  some  real  or  personal  estate,  which  they  manage  ex- 
clusively for  themselves. 

In  respect  to  both  general  and  limited  partnerships,  the  same 
general  principle  applies,  that  each  partner  has  authority  to  bind 
the  firm  as  to  all  things  within  the  scope  of  the  partnership,  but 
not  beyond  it.  Where  the  contract  is  made  in  the  name  of  the 
Jirmf  it  will,  prima  fade j  bind  the  firm,  unless  it  is  ultra  the  busi- 
ness of  the  firm.    Where  the  firm  imports,  on  its  face,  a  oompa- 
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ny,  as  A.  B.  fy  Co,j  or  Af  By  ^  C,  there  the  contracts  made 
by  the  partuers  in  that  name  bind  the  firm,  unless  they  are 
known  to  be  beyond  the  scope  and  business  of  die  firm.  But 
where  the  business  is  carried  on  iu  the  name  of  one  of  the  part- 
ners, and  his  name  alone  is  the  name  of  the  firm,  there,  in  order 
to  hind  tlie  firm,  it  is  necessary  not  only  to  prove  the  signature, 
but  that  it  was  used  as  the  signature  of  the  firm  by  .a  party  au- 
thorized to  use  it  on  that  occasion,  and  for  that  purpose.  Iu 
other  wortis,  it  must  be  shown  to  be  used  for  partnership  ob- 
jects, and  as  a  partnership  act.  Tiie  proof  of  the  signature  is  not 
enough.  The  plaintifis  must  go  farther,  and  show,  that  it  is  a 
partnership  signature.  In  tlie  present  case,  the  signature  of 
'^  John  Winship  "  may  be  on  his  own  individual  account,  as  his 
personal  contract,  or  it  may  be  on  account  of  the  partnership. 
Upon  the  face  of  the  paper  it  stands  indifilerent.  The  burden  of 
proof,  then,  is  upon  the  plaintifis  to  establish,  that  it  is  a  contract 
of  the  firm,  and  ought  to  bind  them. 

The  case  oi  Livingston  vs.  Roosevelt,  (4  Johns,  R.  251,)  has 
been  relied  upon  by  the  defendants'  counsel,  as  containing  the 
true  doctrines  of  law,  applicable  to  general  and  limited  partner- 
ships. I  am  not  disposed  to  controvert  it*  These  doctrines  may 
be  taken  by  the  jury  as  correct ;  and  I  will  quote  the  language, 
as  it  stands  in  the  report,  so  as  to  direct  the  attention  of  the  jury 
to  it.  [Here  the  judge  read  from  the  report.]  In  this  case,  it  is 
stated,  that  partners,  in  limited  as  well  as  in  general  partnerships, 
are  authorized  to  raise  and  borrow  money,  sign  and  indorse  notes 
and  bills  for  the  common  benefit,  in  transactions  relating  to  the 
business  of  the  firm.  This  doctrine  has  not  been  controverted  at 
the  bar ;  and  indeed  it  must  be  true,  if  such  be  the  ordinary 
course  and  usage  of  trade ;  for  then  such  an  authority  must 
be  presumed  to  be  allowed  by  all  the  panners  for  the  com- 
mon benefit.  And  I  know  of  no  principle  established  to  the 
contrary. 
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Whether  the  present  be  a  limited  or  general  partnership  is 
to  be  determined  by  the  whole  evidence  in  the  case.  It  is 
certain,  that  by  the  articles  it  is  a  limited  copartnership^  and. 
tMwfined  to  the  soap  and  candle  business.  Those  articles  ex- 
pired, by  then:  own  limitation,  in  two  years,  and  had  force  no 
kmger,  unless  the  parties  elected  to  continue  the  partnership  on 
the  same  terms.  That  is  matter  of  evidence  upon  the  whole 
bets*  The  natural  presumption  is,  that  as  the  partnership  was 
continued  in  fact,  it  was  continued  on  the  same  terms,  as  before, 
unless  that  presumption  is  rebutted  by  the  other  circumstances  in 
the  case.  There  is  no  written  agreement  respecting  the  exten* 
skm  of  the  copartnership,  and  therefore  it  is  open  for  inquiry  upon 
all  the  evidence.  The  present  notes  were  made  and  indorsed 
long  after  the  term  of  two  years  expired.  The  plaintiffi  contend, 
that  the  partnership  was  then  general ;  the  defendants,  that  it 
was  limited,  as  before.  Tlie  jury  must  determine  between 
them,  upon  weighing  all  the  facts  and  presumptions. 

h  has  been  said,  that  this  is  the  case  of  a  secret  partnership ;  that 
it  was  the  intention  of  the  Binneys^  that  their  connexion  with  it 
should  be  kept  secret,  and  that  the  management  of  the  business 
in  the  name  of  '<  John  Wimhip  "  shows  thii  intention.  In  point 
of  fact,  there  is  no  covenant  or  declaration  in  the  articles  of  co* 
paitnership,  by  which  the  parties  have  bound  themselves  to  keep 
it  secret ;  or  that  the  names  of  the  Binnegt  should  never  be  dis* 
cksed  to  any  persons  dealing  with  Win$k%p  in  the  partnership 
concerns*  In  point  of  fact,  too,  if  the  evidence  is  believed, 
JVinahipi  immediately  after  its  formation,  and  during  its  oontmu- 
aoce,  constantly  avowed  it,  and  made  it  known,  and  obtained 
credit  in  the  buisness  of  the  firm  thereby.  He  stated  the  Bin^ 
my  to  be  partners ;  and  this  statement  was  generally  known  and 
believed  by  the  public,  and  especially  by  persons  dealing  with 
WinMf  in  respect  to  the  business  of  the  firm.  If  the  jury  be- 
liere  this  evidence,  then  in  point  of  fact,  whatever  was  the  origi- 
nal  intention  of  the  parties,  this  was  act  a  ieerti  partnership  in 
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the  common  roeaning  o(  the  terms*  I  undentand  the  commoa 
meaning  o(  secret  partnership  to  be,  a  partnership,  where  the  ex- 
istence  of  certain  persons  as  partners  is  not  avowed  or  made 
known  to  the  public  by  any  of  the  partners.  Where  all  the  part* 
ners  are  publicly  made  known,  whether  it  be  by  one,  or  all  the 
partners,  it  is  no  longer  a  secret  partnership,  for  this  is  generally 
used  in  contradistinction  to  twUnious,  and  open  partnership*  And 
it  makes  no  difference  in  this  particular,  whether  the*  business  of 
the  firm  be  carried  on  in  the  name  of  one  person  only,  or  of  lum 
and  company.  Even  if  some  of  the  partners  intend  to  be  such  «e» 
aretbfj  and  their  names  are  disclosed  against  their  wishes  and 
intentions ;  still  when  generally  known  and  avowed  by  any  other  of 
the  partners,  the  partnership  is  no  longer  a  secret  partnership. 
If,  therefore,  in  the  present  case,  Winship^  against  the  wishes 
and  intention  of  the  Binneysj  did  in  the  course  of  the  business  of 
the  firm  make  known,  that  they  were  partners,  and  who  all  the 
partners  were,  so  that  they  became  public  and  notorxMis,  I  should 
say,  it  was  no  longer  a  secret  partnership  in  the  common  sense 
of  the  terms;  if  secret  b  any  sense,  it  must  be,  under  such  ciN 
oumstances,  in  a  peculiar  sense*  Sometimes  dormant  and  se- 
tnret  partners  are  used  as  synonymous ;  but  I  take  it,  that  dor- 
RMint  is  generally  used,  in  contradistiuction  to  active ;  and  secret, 
to  open  or  notorious.  However,  nothing  important  turns  in  this 
case  upon  the  accuracy  of  definitions,  since  it  must  be  decided 
upon  the  principles  of  law  applicable  to  such  a  partnership  as 
this  in  fact  was,  and  b  proved  to  be,  whatever  may  be  its  denom- 
ination* 

In  the  present  case,  Winship  was  entrusted  with  the  whole 
business  of  the  firm,  as  the  active  partner,  and  it  was  to  be  man- 
aged in  his  name.  The  business  was  the  manufactory  of  soap 
and  candles*  The  particular  terms  and  restrictions  of  the  arti- 
cles of  copartnership  were  not,  as  far  as  we  have  any  evidmce, 
ever  made  known  to  the  public,  or  to  any  persons  dealing  there- 
with*   Indeed,  according  to  the  very  line  of  argument  of  the  de- 
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ioDdaat's  counsel  they  were  iateaded  to  be'kept  secret.  I  agree, 
that  the  bood  is  to  be  taken  ia  conoexioa  with  the  articles  of  co- 
partnership, as  a  part  of  the  same  traDsactioD,.aDd  blading  the 
parties.  But  if  neither  the  bond,  nor  articles,  nor  any  conditions 
or  limitations,  or  restrictions  therein  contained  were  ever  made 
known  to  the  public,  then  persons,  ignorant  thereof,  and  dealing 
with  fVimhip  in  respect  to  the  business  of  the  firm,  and  trustiog 
on  the'credit  of  the  firm  with  money,  or  goods,  or  receiving 

notes  in  payment,  had  a  right  to  act  upon  the  general  princi<- 
pies  of  law  applicable  to  limited  partnerships;  and  the  acts  of 
JVmtkip,  in  respect  to  such  persons,  under  such  circumstances 
bound  the  firm.  fVinship  must  be  deemed,  as  to  them,  to  have 
the  ordinary  authority  to  bind  the  firm  to  the  same  extent,  and  in 
the  same  manner,  as  partners,  as  the  active  partners  in  limited 
pafftnerahips  of  a  like  nature  possess. 

1^  indeed,  the  jury  should  cdme  to  the  cooclusioo,  that  the 
pertnersbip  was  ultimately  general,  or  that  the  JBifmeyt  knew, 
that  JVimUp  hM  them  out  as  his  partners  generally  in  all  tcana- 
aotioQS  of  a  commercial  nature ;  or  that  they  knew,  that  he  ob- 
tuned  credit  for  the  firm  upon  such  representatkms  of  their  joint 
fespeosibilily ;  and  that  Uiese  notes  were  discounted  upon  sudi 
representations,  so  known  to  them,  and  not  disavowed  or  contra- 
dieted  by  them,  then  the  case  might  justify  a  broader  doctrine. 
For,  under  such  circomstanoes,  their  silence  might  be  fairly  coo- 
fltmed  as  a  confirmation  of  his  acts ;  and  they  ought,  in  con* 
ecienee  and  equiqr,  as  well  as  in  law,  to  bind  them.  It  would  be 
for  the  jury  to  consider,  bow  far  the  evidence  would  bear  out 
such  a  concla»on. 

But  supposing  the  partnership  to  be  limited  to  the  soap  and 
candle  manufacture,  still  if  credit  is  given  to  tlie  firm  within  the 
business  of  the  firm,  it  binds  all  the  partners,  notwithstanding  any 
secret  reservations  between  the  latter,  which  are  unknown  to 
those,  who  give  the  credit.  If  credit  be  given  to  the  firm,  withm 
the  scope  of  the  buaness  of  the  firm,  no  subsequent  misapplica- 
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tion  of  the  fund  by  the  partner  procuring  it,  to  which  the  cred* 
itor  is  not  privy  or  party,  will  exonerate  the  firm.  Even  in  re* 
spect  to  secret  partnerships,  where  the  credit  is  given  only  to  the 
ostensible  party ;  yet  if  it  be  in  the  course  of  the  business  of  the 
partnership,  and  for  the  co[nnrK)n  benefit,  the  secret  and  silent 
partners  are  bound  ;  for  those,  who  are  to  receive  the  benefit,  are 
also  bound  to  the  burthens.  If,  therefore,  fVinship  borrowed 
money  on  the  credit  of  the  firm,  and  applied  it  to  the  use  of  the 
firm,  and  the  creditor  was  wholly  ignorant  of  any  restrictions 
cpntained  in  the  private  agreements  of  the  partner^,  by  which  it 
was  not  necessary  for  the  business  of  the  firm,  the  firm  would  be 
bound,  notwithstanding  Wimhip  might,  in  fact,  have  had  at  the 
time  other  sufficient  funds  in  his  hands.  It  would  doubtless  be 
di&rent,  if  there  was  any  fraudulent  connivance  between  tbe 
parties,  or  a  misapplication  of  the  fund,  to  which  the  creditor  waa 
a  party  or  privy.  It  is  upon  this  ground,  that  one  partner  cannot 
pay  his  own  separate  debt  by  any  contract  or  paymentknowing^ 
onde  to  bind  the  firm,  and  which  is  not  authorized  by  the  firm* 

It  has  been  said,  that,  no  conclusion  could  be  drawn  ouftvouri- 
aUe  to  the  BinMsys  from  any  entries  contained  in  the  books  of 
the  firm,  as  to  their  sanction  of  the  proceedings  of  WimUp* 
That  would  depend  upon  their  knowledge  of  thoee  entries 
Whether  they  had  such  knowledge  is  matter  of  lact,  upon  liw 
whole  evidence  in  the  case.  The  ordinary  presumption  b  it 
cases  of  partnership,  that  all  the  partners  have  access  to  the  part- 
nership books,  and  might  know  the  contents  thereof.  But  this 
is  a  mere  presumption  from  the  ordinary  course  oi  bomian^ 
and  may  be  rebutted  by  any  circumstances,  which  either  poo- 
tively  or  presumptively  rebut  any  inference  of  access,  such, 
for  instance,  as  distance  of  place,  or  the  course  of  husiaess  of  the 
particular  partnership  ;  and  indeed  any  other  circumstances  rasp- 
ing a  presumption  of  non-access. 

In  the  present  case  the  material  ooosideratioos,  then,  are 
these.    If  WinaUp  was  the  active  partner,  and  authorized  to  cob- 
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duct  the  busiDess  of  the  firm ;  and  if  the  particular  terms  and 
restrictioDS-of  the  articles  of  copartnership  were  secret  and  un- 
known to  persons  dealing  with  him  on  account  of  the  firm  ;  be 
possessed,  so  far  as  respected  such  persons,  the  ordinary  powers 
of  partners  in  like  cases  of  limited  partnerships.  It  has  not  been 
denied,  that  these  include,  (as  the  case  in  4  Johns.  JR.  25 1 ,  shows,) 
a  power  to  borrow  money,  and  for  this  purpose,  to  sign  and  in- 
dorse notes  and  biQs  in  the  name  of  the  firm  for  the  business 
tbereof,  and  to  procure  discounts  thereof.  Were  these  notes  of 
that  nature,  and  the  discount  thereof  procured  for  the  benefit  and 
upon  the  credit  of  the  firm  in  the  course  of  its  business,  without 
any  knowledge  on  the  part  of  the  bank,  that  Winship  had  no 
right  under  the  circumstances  to  bind  the  firm  therefor  i  If  so, 
then  the  plaintiffi  are  entided  to  recover,  although  fViruhip 
may  have  subsequently  misapplied  the  funds  so  procured  by 
such  discounts,  unless  the  plaintifi^  were  privy  or  party  to  sud) 
mbapplicadon.  ^ 

The  notes  are  all  bdorsed  in  the  name  of  *^Jokn  Wimhip.^ 
For  aught,  therefore,  that  appears  on  the  face  of  them,  they 
were  notes  only  binding  him  personally.  The  plaindffi  roust, 
then,  go  farther,  and  show  either  expressly  or  by  implication, 
that  these  notes  were  ofiered  by  Winship  as  notes  binding  the 
firm,  and  not  merely  himself  personally,  or  that  the  discounts 
were  made  for  the  benefit,  and  in  the  course  of  the  business  of 
the  firm.  It  is  not  sufficient  for  the  plaintififs  to  prove,  that  the 
bank,  in  discounting  these  notes,  acted  upon  the  heUrf^  that  they 
bound  the  firm,  and  were  for  the  .benefit  and  business  of  the 
firm.  They  must  go  further  and  prove,  that  that  belief  was 
known  to  and  sanctioned  by  Winship  himself  in  ofieringthe  notes, 
and  that  he  intentionally  held  out  to  them,  that  the  discounts 
were  for  the  credit,  and  on  the  account  of  the  firm ;  and  that  his 
indorsement  was  the  indorsement  of  the  firm,  and  to  bind  them ; 
and  that  the  bank  discounted  the  notes  upon  the  faith  of  such 
acts  and  representations  of  Winship.    The  jury  will  judge  from 
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the  whole  evidence,  how  the  case  stands  in  these  respects.  The 
mere  fact,  that  the  discounts  so  procured  were  applied  to  the 
use  of  the  firm,  is  not,  of  itself,  sufficient  to  prove,  that  the 
discounts  were  procured  on  account  of  the  firm.  It  is  a 
strong  circumstance,  entitled  to  weight ;  but  not  decisive. 

Another  point  made  hj  the  plaintiffi  b,  that  the  Binneys 
have  subsequently  ratified  WinthipU  conduct,  by  procuring  dis- 
counts of  a  like  nature,  so  as  to  establish  either  an  original  au- 
thority in  Winship  to  make  such  indorsements,  and  procure  such 
discounts,  or  at  least  a  ratification,  which  is  equivalent  to  such 
an  authority. 

[The  Judge  then  summed  up  the  facts  on  this  as  well  as  the 
other  points,  and  left  the  case  to  the  jury.] 

Verdict  for  the  plaint^. 
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SnPHBN  H.  SiutH  ««•  William  MiT.t.»ii> 

A  1mm  lor  500  jMn  of  ceitain  land  coTered  with  a  pond  of  water  eoB^eyt,  ai  IncS- 
deat,  the  water  and  the  fish  tbereia. 

JLBK8PA88  foT  entering  the  plaintiff's  ckMe,  partly  covered  with 
water,  and  taking  fish  from  his  pond.    Plea,  the  general  issue. 

At  the  trial,  the  principal  question  was,  whether  the  plaintiff 
had  any  property  in  the  fish.  The  title  of  the  plaintiff  was  under 
a  lease  for  500  years  of  a  certain  factory  lot,  and  dam  bt,  in 
&c.,  '*  together  with  all  the  land,  which  may  be  flowed  by  rais- 
ing said  dam  seven  feet  high  from  the  bed  or  bottom  of  the 
nver." 

The  cause  was  shortly  argued  by  Searh  for  the  plaintiff,  and 
by  BriJ^h4pn  for  the  defendant. 

Thb  Court  said  : — ^The  lease  having  conveyed  all  the  land 
under  the  pond,  it  passed  the  pond  of  water  and  the  fish  therein 
to  the  plaintiff,  aB  bcidents  to  the  principal  grant. 

Verdict  for  the  plaintiff. 


192  RHODE  ISLAND. 


United  Sutet  oi.  Roggles. 


United  States  vs.  Spencer  Ritgoles. 

Under  the  10th  sectioii  of  the  act  of  1825,  ch*  67,  [276]  the  forcing  a  mariner  on 
tlwre  mutt  be  done,  not  only  without  justifiable  cause,  but  also  maliciously,  to 
justify  a  oonviction.  If  done  under  a  mistaken  sense  of  duty,  it  is  not  a  case  for 
oon^iction. 

**  Maliciously  **  in  the  statute  means,  with  a  wilful  disregard  of  right  and  duty,  or 
doing  the  act  against  a  man's  own  convicfSon  of  duty. 

A  master  of  a  ship  has  authority  to  confine  his  seamen  in  a  common  gaol.  In  a  fi>r- 
eign  port,  for  offences  and  misconduct,  in  extreme  cases,  and  where  the  proper 
ooneetion  oc  pnntshmant  cannot  be  efiectoal  on  shipboard* 

Indictment  for  maiiciouslj  forciDg  a  marioer  od  shore  in  a 
foreign  port,  contrary  to  the  tenth  section  of  the  act  of  1825,  ch. 
67,  [276].     Plea,  not  guilty. 

The  cause  turned  principally  on  matters  of  fact  at  the  trial'; 
and  it  was  argued  by  Pratt  and  Searle  for  the  defendant,  and 
by  Cfreene  (District  Attorney)  for  the  United  States.  Upon 
the  summing  ap  to  the  jury,  the  felbwing  opinion  was  delivered, 
as  to  the  construction  of  the  statute. 

Stort  J.  The  words  of  the  act  of  Congress  are,  that  ^  if 
any  master,  be.  shall,  during  his  being  abroad,  maliciously  and 
without  any  justi6able  cause,  force  any  officer  or  mariner  of  such 
ship,  &c.  on  shore,  &lc.  he  shall,  on  conviction  thereof,  be  pun- 
ished by  fine,  &c.''  To  constitute  the  ofience,  both  facts  must 
concur.  It  is  not  sufficient,  that  there  is  no  Justifiable  cause  for 
the  act ;  it  must  also  be  maliciously  done.  If  therefore  the  jury 
should  come  to  the  conclusion,  that  there  has  been  no  justifiable 
cause,  still  tliey  must  be  satisfied  further,  that  the  act  has  been 
maliciously  done  by  the  defendant.  By  '*  maliciously ,''  in  the 
intendment  of  the  statute,  is  not  merely  meant  a  wicked,  malig- 
nant, and  revengeful  act,  such  as  in  cases  of  murder  constitutes 
malice,  and  which  flows  from  a  heart  regardless  of  social  duty, 
and  fatally  bent  on  mischief.  But  if  the  act  he  wantonly  done, 
that  isji  with  a  wilful  disregard  of  right  or  duty,  it'is^  in  the  sense 
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of  the. Statute,  malicious.  It  must  be  a  wilful  act,  done  contraiy 
to  a  man's  owd  convictioDs  of  duty.  If,  therefore,  the  defendant 
did  the  act  from  good  motives,  and  under  a  mistaken  sense  of 
duty,  and  not  from  a  spirit  of  hatred,  or  with  an  intention  to  op- 
peeMt  then  he  ought  to  be  acquitted,  notwithstanding  the  want  of 
justi6able  cause.  But  if  he  did  the  act  contrary  to  his  own  sense 
of  duty,  as  a  mere  exercise  of  power,  without  any  sense  of  its 
being  right,  then  it  was  *'  maliciously"  done  in  the  sense  of  the 
statute.^ 

There  is  another  point,  on  wluch  the  Court  is  called  to  express 
an  opioioD.  Id  the  present  case,  the  master  not  only  forced  the 
aeunea  on  shore,  hut  he  caused  them  to  be  confined  and  inn 
priaoned  in  the  common  gaol  at  St.  Pierre%  under  circumstances 
of  Mieh  great  exposure  and  severity,  as  cannot  be  justified.  It  is 
aaid,  that  the  law  does  not  clothe  the  master  with  any  authority 
tD  imprison  the  seamen  for  disobedieoce  or  miscondoct  in  a  com* 
OMHi  gaol  in  a  fora^  port ;  and  that  the  imprisonment,  if  neces- 
sary or  proper,  must  be  on  board  of  the  ship.  I  am  aware,  that 
it  has  been  doubted  by  very  able  judges,  whether  the  law  does 
ttiilhoruie  such  an  imprisonment  on  shore  in  a  foreign  port.  My 
opinion,  however,  upon  the  most  mature  deliberation,  is,  that  it 
does  authorize  it  $  but  I  am  also  of  opinion,  that  the  'authori^ 
arises,  and  can  be  exercised  only  in  cases  of  flagrant  ofiences, 
where  there  is  a  positive  necessity  of  removar  of  the  parQr 
oftnding  from  the  ship  to  some  place  of  safety  on  shore.  The 
authority  is  of  a  very  aeUcate  and  summary  nature,  and  is  justi- 
fied only  by  the  same  necessities,  which  clothe  private  persons  in 
other  cases  with  extraordinary  powers.  Cases  may  easily  be 
I,  where  the  authority  may  be  indispensable  for  the  safe- 
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tjr  of  the  ship,  cargo,  aod  crew.    Suppose  a  mutiny  in  port^ 
mth  an  intent  to  murder  tlie  officers,  or  to  erobessle  the  cargo ; 
aod  the  conspiracy  be  so  extensive,  that  the  routineers  cannot  be 
suflfered  to  remain  on  board,  but  at  the  imminent  hazard  of  the 
lives  of  the  officers,  and  the  property  on  board.    The  master 
must  have  (as  1  think)  a  right,  under  such  circumstances,  to  re* 
move  them  from  the  ship ;  and  to  imprison  them,  as  well  for  pun*- 
ishment  as  safety,  if  he  does  not  choose  (as  he  may)  to  dismiss 
them  altogether  from  the  employment.     But  in  such  a  case,  the 
imprisonment  must  be  with  the**intent  to  take  them  again  on 
board  the  ship  for  the  voyage,  or  to  bring  them  home ;  and  not 
with  the  iptent  merely  to  punish  them,  and  at  the  same  time  to 
dissolve  their  connexion  with  the  ship.    The  master  can  punish 
only  to  promote  good  discipline,  and  compel  obedience  to  lawfid 
orders  on  board  of  the  ship.    He  is  not  clothed  with  judicial  au- 
thority to  sentence  seamen  to  punishment  for  their  offootes. 
The  law  has  conceded  that  authority  to  the  regular  tribunals  of 
the  country,  acting  in  the  common  forms  of  justice,  and  opon  a 
trial  of  the  facts  by  a  jury.    While,  therefore,  I  admit,  that  a 
master  may,  in  exti*eme  cases,  imprison  a  seaman  in  a  common 
gaol  in  a  foreign  port,  (for  no  such  authority  is  pretended  to  ex- 
ist in  a  domesdc  port,)  I  think  the  authority  is  confined  to  ex- 
treme cases ;   and  cannot  be  justified,  when  a  more  moderate 
punishment  on  ship-board  would  be  e&ctual  and  safe.    The 
notion,  so  commonly  entertained,  that  a  master  may,  at  his  [Mea- 
sure, for  slight  offences  imprison  his  seflinen  in  a  foreign  gaol,  is 
utterly  unfounded  in  law.     It  is  well  known,  that  there  is  in 
warm  climates  great  danger  to  the  healths  and  lives  of  seamen 
in  these  miserable  and  loathsome  places ;  and  a  power  to  impris- 
them  there  is  often  a  power  of  life  or  death.     It  is  high  time, 
that  masters  should  understand,  that  they  are  criminally  liable  for 
such  wanton  abuses  of  authority.     And  if  a  seamen  should  lose 
his  life  by  confinement  and  exposure  in  such  a  gaol  through 
the  instrumentality  of  the  master^  without  justifiable  cause,  the 


NOVEMBER  TERM,  1828.  19S 

United  Sutei  «••  Rvggleg. 

master  is  responsible,  as  in  other  cases  of  hononcide.  One  of  the 
Mongest  reasons  against  the  exercise  of  the  authority  is,  that  the 
seamen  are  thus  put  utterly  out  of  the  control  and  supervision  of 
the  master.  It  is  his  duty  to  watch  over  them  with  parental  at- 
tention, as  long  as  they  belong  to  the  ship ;  and  he  has  no  right 
to  delegate  his  authority  or  custody  to  gaolers  and  turnkeys  in  a 
foreign  country. 

Verdici,  guiif* 


Thomas  Ltman  vs.  James  Arnold  and  othehs* 

A  IVwttj  grantwl  in  a  deed  **  to  dig  a  canal  tbrongh  the  grantoi^s  land,**  doet  not  la. 
dude,  at  an  incident,  the  proprietar j  intenst  in  the  soil,  wbtn  dag  np  and  n- 

moved. 

Hill  in  equity,  for  an  injunction  to  prevent  a  removal  and  sale 
of  certain  stones  dug  out  of  a  canal,  and  also  for  refief.  The 
cause  came  on  to  be  heard  upon  the  bill  answers  and  depositions, 
and  was  argued  by  /.  L.  Tillinghast  for  the  plaintiSf,  and  by 
WMppte  and  Searle  for  the  defendants. 

Stort  J.  The  present  suit  is  a  bill  in  equity. brought  for  an 
injunction  and  relief,  on  account  of  an  asserted  claim  by  the  de- 
fendants of  a  right  to  take,  remove,  and  sell,  certain  stones  and 
other  materials  dug  out  of  a  canal,  which  the  plaintiff  has  con- 
structed through  the  land  of  the  defendants,  under  an  agreement 
for  that  purpose.  The  plaintiff  alleges,  that  these  stones  and  mate- 
rials are  his  own  property,  and  that  a  sale  has  been  made  of  a  part 
of  them  by  the  defendants ;  and  as  to  the  residue,  which  are  still  on 
the  land  of  the  defendants,  and  on  which  they  were  rightfully 
placed,  they  have  obstmcted  the  plaintiff  in  tlie  removal  and  use 
of  them,  8zc.    The  title  of  the  plaintiff  is  set  forth  in  various 
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ways  ia  the  bill.  In  the  &8t  place,  it  »  deriTed,  as  an  bcident 
to  a  written  grant ;  in  the  next  place,  from  a  parol  grant,  or  con- 
tract ;  and  in  the  last  phce,  from  the  acquiescence  of  the  de- 
fendants, which,  under  the  circumstances  of  the  case,  has  ope- 
rated as  a  constructive  fraud  upon  him  by  inducing  him  to  make 
the  canal,  and  incur  heavy  expenses,  on  the  faith  of  a  full  right  to 
such  stone  and  materials.  I  lay  out  of  the  case  all  considera- 
tion of  the  two  last  heads  of  title,  because  they  are  expressly  de- 
nied in  the  answers,  and  there  is  no  sufficient  proofs  to  support 
them  against  such  denials. 

The  whole  question,  therefore,  resolves  itself  into  the  first 
head  ;  and  to  the  consideration  of  that  the  attention  of  the  Court 
will  be  exclusively  addessed. 

On  the  12th  of  May  1814,  James  Arnold,  (one  of  the  de- 
fendants,) by  his  deed  of  that  date,  conveyed  to  Danid  Lgman 
and  Samud  O.  Arnold  (under  one  of  whom  the  plaintiff  claims 
title)  a  certain  tract  or  parcel  of  land  in  Cumberland^  in  Rhode 
Island^  the  boundaries  whereof  are  mentioned  in  the  deed,  to- 
gether with  one  half  of  the  water  in  Pauftucket  river  at  FPbon- 
soket  FaUij  at  the  dam  there  erected  on  said  river,  with  liberty 
to  dig  a  canal  through  the  grantor's  land,  and  across  the  road 
from  the  canal,  in  which  the  grantor  then  took  out  the  water  from 
bis  pond  into  the  trench  on  the  easterly  side  of  the  road,  to  the 
northward  of  the  grantor's  old  machine  shop,  doing  no  injury  to 
the  grantor's  buildings,  and  from  thence  to  the  land  by  the  said 
deed  conveyed,  but  no  deeper  than  the  canal  already  dug  by  the 
grantor,  with  liberty,  at  the  expense  of  the  grankes,  to  wid^i  the 
grantor's  canal,  as  far  as  might  be  necessary  for  the  fiill  improve- 
ment of  the  privilege  by  said  deed  conveyed,  without  injury  to 
the  grantor,  and  without  deepening  his  canaF;  and  the  said  cantd 
not  to  be  deepened  by  either  party  without  the  consent  of  the 
others  the  grantees  sufficiently  and  substantially,  at  thdr  own 
expense,  to  cover  the  canal  to  be  dug  by  them  from  the  grantor's 
canal  to  said  trench,  and  forever  thereafter  to  be  at  the  one 
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moiety  or  half  part  of  the  expense  of  repaking,  supportiog,  and 
rebuilding  the  dam  across  the  river  :  To  have  and  to  bold  the 
same  premises  to  the  said  Daniel  Lyium,  and  Stmnud  G.  Jtr- 
noldj  their  heirs  and  assigns,  with  all  the  appurtenances,  privi- 
li^es,  and  commodides,  to  the  same  belonging,  or  in  any  wise 
appertaining. 

Such  are  the  substantial  clauses  in  the  deed*  The  stones  and 
other  materials  now  in  controversy  were  dug  out  of  the  canal 
thus  authorized  through  the  grantor's  land.  It  is  material  to  state, 
that  they  are  not  now  claimed  by  the  plaintifi^  as  necessaiy  or 
proper,  or  even  desirable  for  the  purpose  of  constructing,  or  se- 
curing, or  embanking  the  canal.  But  the  claim  is,  that  the  grant 
above  recited  contains  a  good  conveyance  of  all  the  soil,  stones, 
and  materials  so  dug  up  in  the  course  of  that  canal,  exclu^vely 
to  the  use  of  the  grantees,  and  that  the  defendants  or  any  of 
them  have  no  right  to  intermeddle  therewith.  In  short,  the  claim 
b  of  an  exclusive  property  by  grant  to  all  the  stones,  soil,  and 
materials  throughout  the  whole  extent  of  the  canal,  in  the  gran- 
tor's land,  and  to  the  length,  breadth,  and  depth,  which  it  is  au- 
thorized to  be  dug. 

I  give  no  opinim^  what  would  be  the  result,  if  the  title  now  set 
up  to  these  materials  were  merely  to  the  lue  of  them,  for  the 
purpose  of  constructing,  securing,  or  embanking  the  canal,  or  in- 
deed fi>r  any  othet  purpose  connected  with  its  existence  or  neces- 
sary use*  That  pcMnt  does  not  arise  upon  these  pleadings,  and  is 
not  involved  in  the  present  discussion.  The  question  is,  whether 
the  abtoluie  propertg  in  these  materials  passed  by  this  grant  to 
the  original  grantees  in  the  deed. 

In  the  construction  of  grants,  that  is  doubtless  to  be  adopted, 
which  gives  entire  and  liberal  efiect  to  the  intention  of  the  parties. 
When  the  object  is  distinctly  seen,  the  ordinary  means,  by  which 
it  is  to  be  attained,  are  presulbed  to  be  within  the  purview  of  the 
parties.  If  the  use  of  a  thing  is  granted,  whatever  is  necessary 
.ibr  the  enjoyment  of  such  use,  or  for  the  attainment  of  such  use, 
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isi  by  implication,  granted  abo.^  But  if  it  be  not  necessaiy,  bm 
mvy  be  a  convenience  only,  it  is  not  granted.^  So,  too,  grants 
are  to  be  oonstrued  according  to  the  subject  matter,  and  die  nat- 
ural presumptions  arising  from  tbeir  terms,  and  thus  to  render 
tbem  expositions  of  rational  intentions.  If  a  ooirtract  is  made  a^ 
lowing  a  person  to  dig  coals  or  turf  in  another's  land,  the  law 
presumes,  that  the  coal  or  turf  is  to  belong  to  the  grantee.  So, 
if  a  license  is  given  to  one  to  work  another's  mine,  the  jjresump- 
lioo  is,  that  he  is  to  have  the  produce  of  his  labour.  The  reasoo 
of  such  an  interpretation  of  the  contract  is,  that  the  grant  is  sop- 
posed  to  be  intended  for  the  benefit  of  the  grantee,  and  to  give 
him  a  substantive  interest,  and  not  to  impose  a  burthen.  If  he 
bad  no  interest  in  the  thing  for  the  labour  bestowed  upon  it,  he 
could  have  no  recompense,  and  the  grant,  as  such,  would  be  ut- 
terly worthless  and  nugatory.  But  if  a  grant  were  to  d%  in 
another's  soil,  and  lay  a  drain  or  pipes,  it  would  not  be  so  dear, 
that  die  grant  included  the  property  of  the  removed  soil.^  It 
would  not  be  necessary  to  the  &ir  enjoyment  of  the  privilege.  And 
Plaiaden  (Comfn.  16  a)  instructs  us,  that  if  it  would  be  a  mere 
convenience  to  the  party,  it  would  not  pass  as  an  incident,  luiless  it 
were  also  necess^uy.  The  case  put  at  the  bar  aflbrds  another 
strong  illustration  of  the  true  principle.  K  a  grant  is  made  of  a 
way  ove^r  another's  land  within  particular  boundaries,  that  mrf 
include  the  right  to  dig  up  and  level  the  soil,  or  eren  to  remove 
parts,  so  as  to  make  the  way  passable ;  and  to  use  the  soil  for 
this  purpose ;  but  all  this  would  be  perfectly  consistent  with  the 
right  of  the  soil  remaining  in  the  original  proprietor.  Where  a 
highway  is  made  over  another's  land,  the  soil  still  remains  in  the 
owner,  subject  to  the  easement.'*     If  there  are  trees  on  it,  they 


1  Co.  Liu.  SOa^Skep,  Touch.  m.-^Sdunder'a  Cast,  5  Cb.  IL  13.— 
3  Bac.  Abridg.  Grant,  I.  5.— PcrAin*'.  Grant,  116,  111,  112. 

«  Plowdtn,  16  a.^Com.  Dig.  Grant,  E.U. 

3  See  Pofitfret  vs.  Ricrqft,  1  Saund.  /L  321,  t'i22,  and  note  6. 

4  Su  Jacluon  vs.  Hathaway,  15  Johns.  R.  Wf.-^Petlaf  vs.  ChanMrn* 
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tre  bis*    If  it  be  neoessaiy  to  cut  tbem  down  and  remove  theiD, 
in  order  make  the  highway,  still  the  proyierty  of  the  trees,  so  cuf 
down,  is  unchanged.     The  reason  is,  that  nothing  is  deemed  in- 
eluded  to  pass,  as  an  incident  to  an  easement,  but  what  is  neces- 
sary to  its  reasonable  enjoyment.     The  change  of  property  in 
such  trees  is  not  necessary  to  such  enjoyment.     The  case  of 
Lord  Darcy  vs.  AdcwUh^  {Hob.  R.  234,)  a£K)rds  an  iUustratioa 
of  this  doctrine.    There  the  lease  was  of  certain  coal  mines,  and 
the  lessee  cut  down  trees  for  the  use  of  the  coal  mines ;  and 
being  sued  in  waste,  he  pleaded,  that  he  cut  them  down,  and 
used  them  for  the  making  of  puncheons,  corses,  and  other  uten- 
sils in  and  about  the  coal  mines,  without  which  they  could  not 
dig,  and  g^the  coals  out  of  the  pits,  and  be  did  bestow  them  ao* 
oordin^y*    On  demurrer,  the  Court  held  the  plea  bad,  because^ 
tbou^  a  grant  of  a  thing  did  carry  all  things  included,  without 
which  the  thing  granted  could  not  be  had ;   yet  that  must  be 
understood  of  things  incident,  and  directly  necessary.     Another  ii^ 
histratbn  is  in  JEformofi  vs.  Parker^  (6  East  R,  154,)  where 
it  was  hdd,  that  if  a  party  builds  a  bridge,  and  dedicates  it  to  the 
pubtic,  he  still  ^retains  his  proprietary  interest  in  the  materials, 
and  as  soon  as  they  cease  to  be  used  as  a  part  of  the  bridge,  he 
is  eotided  to  recover  them.     Sattnders^s  case  (5  Co,  R.  13)  is 
not  at  all  at  variance  with  these  principles.     In  that  case,  there 
was  a  lease  of  certain  lands,  on  which  there  was  an  open  mine. 
The  lease  conveyed  the  same  land  with  all  the  froJUs  &c. ;  and 
k  was  held  no  waste  to  work  the  open  mine ;  and  the  reason 
was,  that,  being  an  open  mine,  the  intentk>n  of  the  parties  must  be 
presumed  to  be  to  grant  all  those  things,  which  might  be  used  in 
the  then  state  as  profits  of  the  land.    The  mere  fact,  that  a  per^ 
son  having  a  grant  of  a  privilege,  servitude,  or  easement,  in  the 
land  of  another,  bestows  bis  labour  upon  the  soil,  or  separates  it, 
and  gives  it  value  thereby,  constitutes  no  sufficient  ground  to  infer 


6  Masa.  R,  45i-—SUu:kpol€  vs.  Healy,  i()  Mass.  R.  ^^RoMns  vs.  J9or- 
siaa,  1  Pick.  R.  122. 
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a  change  of  property  in  the  soil ;  for  such  labour  is  bestowed  in 
order  to  enjoy  such  privilege,  servitude,  or  easement* 

In  order  to  decide,  therefore,  what  is  contained  in  the  grant 
in  the  present  case,  it  is  material  to  consider  the  terms  of  the 
deed,  and  the  apparent  object  of  the  parties.  The  object  of  the 
parties  is  to  grant  the  right  to  make  a  canal  at  the  expense,  'and 
for  the  use  and  benefit  of  the  grantees  across  the  grantor's  land. 
This  is  plainly  to  be  inferred  from  the  very  terms  of  the  deed. 
The  words  are,  *'  with  liberty  to  dig  a  canal  through  the  grantor's 
land,"  and  it  is  afterwards  spoken  of  as  a  "  privilege."  A  rea- 
sonable interpretation  of  this  language  must  be,  that  the  liberty  to 
dig  the  canal  includes  the  right  to  use  it,  when  dug ;  for  without 
such  right,  there  could  be  no  improvement  of  the  privilege,  or  any 
benefit  to  the  grantees.  The  principal  right,  franchise,  ease- 
ment, or  servitude,  call  it  which  you  may,  is  the  canal,  and  the 
liber^  to  dig  up  the  soil  for  this  purpose  would  have  followed,  as 
an  incident,  even  if  it  had  not  been  expressly  given.  There  is 
not  one  word  in  the  deed,  which  purports  to  grant  any  right  in  the 
soil  itself,  either  before  or  after  its  removal.  In  this  respect, 
there  is  a  total  silence.  Howthea  is  it  to  be  inferred  "f  If  at 
all,  it  must  be,  because  such  a  right  to  the  soil  flows  as  a  necessa- 
ry incident  to  the  express  grant.  Now  the  ^'  liber^  to  dig  a 
canal "  does  not  necessarily  require,  that  the  soil  dug  up  should 
pass  to  the  grantee  ;  for  there  may  be  the  most  perfect  enjoyment 
of  that  liberty  without  it.  If  the  soil  is  separated  and  removedj 
and  the  canal  is  dug,  it  is  wholly  immaterial  to  the  exercise  of 
that  right,  what  afterwards  becomes  of  it.  Suppose  the  fact  to 
be,  that  trees  should  stand  in  the  route  of  the  canal ;  would  they, 
after  they  were  dug  up  or  removed,  belong  to  the  grantee,  or  re- 
main in  the  original  owner  ?  I  apprehend,  in  the  latter;  and  if 
so,  in  what  respect  does  that  differ  from  the  case  of  the  soil. 
Each,  before  the  severence,  was  part  of  the  freehold.  Why 
should  one  pass,  any  more  than  the  other,  to  the  grantee,  if  not 
necessary  for  the  purposes  of  constructing  the  canal  f     The  ar- 
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gument  of  the  plaintiff  proceeds  upon  the  ground,  that  the  pro- 
perty of  the  materials  might  be  beneficial  to  him,  and  constitute 
some  recompense  for  his  labours.  Be  it  so ;  but  that  does  not 
make  it  a  matter  of  right.  There  may  be  many  conveniences, 
which  yet  do  not  pass  as  incidents  to  a  grant.  When  the  par- 
ties make  their  contracts,  it  is  their  duty  to  provide  for  such  con- 
veniences. When  the  law  is  called  upon  to  interpret  their  acts, 
it  has  nothing  to  do  with  such  matters ;  it  can  act  only  upon  ne- 
cessary incidents,  or  implications.  My  opinion  is,  that  in  the  pre- 
sent deed,  there  is  no  express  grant  of  any  right  to  any  soil ; 
that  it  is  not  implied  as  an  incident  to  any  thing  granted ;  that  the 
liberty  to  dig  a  canal  imports  no  more  than  a  right  to  separate 
and  remove  the  soil  for  the  purposes  of  the  canal ;  and,  that 
such  a  liberty  is  quite  consistent  with  the  proprietary  interest 
in  the  soil  remaining  in  the  grantor.  Upon  this  ground,!  think 
the  bill  must  be  dismissed. 

It  is  unnecessary  to  touch  the  question,  whether  this  case 
be  a  fit  case  for  equity  jurisdiction,  supposing  the  bill  were 
maintainable  in  point  of  fact,  as  it  is  contended  a  complete 
remedy  exists  at  law.  We  may  leave  that  point  for  decision, 
when  it  becomes  necessary  to  the  judgment  of  the  Court. 

Bill  dismissed* 


Job  6re£ne  vs.  Daniel  Darling  &  Cha&les  B.  Jenks. 

Coaiuofeqaity,  iodependendyof  any  statute  oif  tet-ofl^  do  not  ezerciie  juritdio- 
tion  to  set  off  mutual  flisconnected  debts,  unless  where  the  dealings  of  the  parties 
imply  it  as  matter  of  agreement,  or  mvival  erediL 

Qiuert,  wheUier  io  Rhode  IsUmd,  judgments  can  be  set  off  agftinst  each  oUier.  wheie 
the  debt  due  to  the  plaintiff  has  been  assigned  before  suit  brought. 

An  award,  upon  a  submission  of  a  question  whether  the  parties  bad  a  right  of  set- 
off, is  conclusiTe. 

QtMSrv,  whether  a  decision  by  a  court  of  law,  of  concurrent  jurisdiction  on  the  same 
point,  wottid  not  be  conclusive. 

YOL.  y.  26 
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How  far  notice  of  a  set-off  is  necessary  to  defeat  the  rights  of  an  assignee. 

Qu4Kre,  whether  a  party,  who  has  piocared  an  assignment  of  a  debt  of  the  pUintifil 

can  set  it  off  against  his  own  debt  due  to  the  plaintiff  which  was  previooslj  at* 

signed. 
Where  a  set-off  or  defence  to  a  debt  was  available  at  law,  end  the  party  omitted  by 

laches  to  take  advantage  of  it»  it  seems  a  court  of  equity  will  not  relieve  him. 

•> 

Bill  in  equity,  for  an  injunction,  set-ofi^  and  relief,  agaiost  a 
judgment  rendered  in  the  Circuit  Court,  ait  November  Term, 
1826. 

Tlie  cauae  was  argued  by  Bawen  and  Whipple  for  the  j^ifr- 
tifl^  and  by  Randall  and  Searle  for  the  defendants. 

Stoat  J.  The  present  is  a  bill  for  an  injunctioD  aad  relief 
by  way  of  set-ofT,  against  a  judgment  obtained  in  this  Court,  at 
November  Term,  1826,  for  4^695.48.  That  judgment  was  reo* 
dered  in  a  suit,  brought  in  the  name  of  Daniel  Darlings  trustee 
to  James  Wkeaion  Sd^  against  the  plaintiff,  oa  a  bond  given  for 
the  liberty  of  the  prison  limits  by  John  Pond^  as  principal,  and 
by  the  plaintiff  and  one  Stephen  Buffam^  as  sureties,  and  binding 
them  jointly  and  severally,  in  the  form  prescribed  by  the  statute 
of  Rhode  Island.  The  verdict  and  judgment  were  founded 
upon  an  escape  proved  at  the  trial.  Pond  was  committed  to  the 
gaol  in  Providence  on  the  20ih  of  March  1824,  on  an  execution 
founded  on  a  judgment  against  him  in  favour  of  Daniel  Darlxngy 
trustee  to  James  Wheaton  2dy  for  $529.79,  and  upon  that  occa- 
sion this  prison  bond  (as  it  is  called)  was  given.  This  last  judg- 
ment was  founded  on  a  promissory  note,  dated  on  the  27th  of  April 
1821,  whereby  Pond  promised  to  pay  Darling  $426.58  on  de- 
mand, wiih  interest.  The  note  was  not  negotiable,  and  therefore, 
to  whomsoever  it  might  be  assigned,  it  could  be  sued  only  in  the 
name  of  the  original  payee.  In  point  of  fact,  it  passed  by  as- 
signment to  several  intermediate  persons,  and  finally,  before  the 
commencement  of  the  original  suit,  was  assigned  to  Wheaton^ 
fraudulently,  as  the  bill  suggests  for  whose  benefit  the  suh  was 
instituted.    Afterwards,  on  the  2^1  st  of  January  1825,  WheaUm 
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assigned  (he  original  judgment  and  bond  to  the  defendant,  Jenkt^ 
Darling  joining  in  the  assignment ;  and  this  assignment,  also,  is 
suggested  in  the  bill  to  be  fraudulent.  The  suit  on  the  prison 
bond  was  returnable  to  the  June  Term,  1826,  of  the  Circuit 
Court. 

The  case  of  set-off  suted  in  the  bill  is.  thai  the  plaintiff  is  now 
in  possession,  as  his  own  property,  of  certain  notes  of  hand,  giv* 
en  by  Darling  to  P^mf,  on  the  20ih  of  May  1825,  to  the  amousl 
of  ^1 138,  which  he  claims  to  have  set  off  against  the  judgment, 
on  tlie  prison  bond.  The  Jiistory  of  the  consideration  of  these 
Botes  is  stated  as  follows.  Darling,  on  the  24lh  of  June  1820» 
gave  bis  note  (or  4^1333.88  payable  to  Pond  or  order  on  de* 
roand,  with  interest.  A  suit  was  brought  against  Darling  upon 
ibis  note  by  Pond^  and  a  judgment  obtained  thereupon  at  Sep« 
lember  Term  of  the  Supreme  Court  of  Rhode  Island  1823,  the 
nty  same  term,  in  which  xbe  original  judgment  was  rendered  in 
Che  same  Court  in  favour  of  Darlings  as  trustee  to  fFkeaton$ 
0gainsi  Pinul.  At  that  time  an  attempt  was  made  to  set  off  ibe 
judgments  against  each  other;  and  the  atiomies  of  the  partieSf 
without  the  knowledge  of  Pondj  (as  he  asserts,)  submitted  the 
9>e8tioo  of  the  set-off  to  Wheeler  Martin  Esq.,  one  of  the  justices 
of  the  same  Court,  who  decided  against  the  set-off,  and  execu- 
tiotts  issued  accordingly  upon  both  judgments,  and  Darling  and 
Pond  were  both  committed  lo  gaol  on  execution,  for  the  judg* 
ttusots  against  tliem  respectively.  Pond  remained  in  gaol  until 
he  was  discharged  under  the  insolvent  act  of  the  state,  on  the 
17i)i  of  April  1826.  Darlins^  remained  in  gaol  notil  die  SOth  of 
May  1825,  when  an  arrangement  was  made  between  him  and 
Pond  without  the  knowledge  or  assent  of  fVheaton,  Darli^f 
undertaking  to  discharge  the  judgment  against  Pond^  and  Pond^ 
deducting  the  amount  of  that  judgment  from  his  own  against 
DarUngt  and  taking  from  the  latter  tlie  notes  already  meatiQned 
A>r  ^1138,  as  the  balance  due  Iiim  on  bis  own  judgment,  ft  is 
4artl)er  stated  in  the  bill,  that  Darling  was  insolvent  at  the  time 
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of  the  execution  of  the  first  note  to  Pondj  in  June  1820,  and 
hath  ever  since  remained  so.  It  is  suggested  in  tlie  bill,  that 
Wheatan  is  now  deceased ;  and  no  attempt  is  made  to  bring  his 
personal  representative  before  the  Court;  and  no  reason  is 
assigned  for  the  omission. 

Such  is  the  posture  of  the  case,  as  it  stands  upon  the  plaintiff's 
bin ;  and  passing,  for  the  present^  the  consideration,  bow  far  it 
stands  supported  in  point  of  fact  as  to  the  very  material  allega- 
tions, that  the  assignments  to  fVheaton  and  Jenks  were  wholly 
without  any  consideration  and  fraudulent,  (which  are  explicidy 
denied  by  the  answer  of  Jenks^)  let  us  examine,  whether  in  a 
court  of  ^equity  the  plaintiff  is  entitled  to  the  relief  prayed  for, 
supposing  the  whole  ground  work  of  his  bill  to  be  established. 

The  first  question  presented  upon  a  general  survey  of  the 
case  is,  as  to  the  jurisdiction  of  courts  of  equity  to  compel  a  s^t* 
off,  where  there  is  no  legal  provision  to  enforce  it.  In  the  state 
of  Rhode  Hand,  the  right  of  set-off  is  by  statute  extended  only 
to  cases  of  judgments  and  executions.  The  statutes  of  1798  and 
1822,  (the  latter  being  only  a  revision  of  the  former,)  provide, 
"  that  whenever  the  Supreme  Judicial  Court,  or  Courts  of  Com^ 
mon  Pleas  shall,  at  the  same  term,  render  final  judgment  in  two 
or  more  causes,  in  which  ike  parties  shall  be  reversed^  and  shatt 
sue  and  be  sued  in  the  same  right  and  capacity^  such  Court  shall 
ofi^t  the  same  judgments,  and  issue  execution  for  the  balance 
in  favour  of  the  party,  to  whom  it  shall  be  due ; "  and,  "  that  if 
any  officer  shall  at  any  time  have  two  or  more  executions  in 
personal  actions  directed  to  him  to  serve,  in  which  the  parties 
shall  be  reversed,  and  shall  sue  and  be  sued  in  the  same  right 
and  capacity,  he  shall  offset  the  same,  and  levy  and  collect  the 
balance  only  from  the  party,  from  whom  it  is  due." 

To  bring  any  case  within  the  reach  of  the  statute,  the  parties 
must  be  reversed,  and  sue  and  be  sued  in  the  same  right  and 
capacity.  Now  the  bill  itself  admits,  that  the  very  question, 
whether  the   two  original   judgments  rendered   at   September 
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Term  1823  were  under  the  statute  liable  to  be  set  off,  was  sub- 
mitted to  a  judge  of  the  Court,  and  that  he  decided,  that  they 
could  not  be  set  off  at  law,  because  the  parties  were  not  reversed 
in  the  same  right  and  capacity.  It  is  said,  that  this  was  an  extra- 
judicial act,  and  not  the  act  of  the  Court,  and  therefore,  it  does 
not  bind  as  a  judgment  of  the  Court.  Be  it  so ;  but  if  the  par- 
ties have  submitted  it  to  the  decision  of  a  judge,  they  are  bound 
by  that  decision,  as  an  award ;  and  unless  some  other  equity  kw 
tervene,  it  ought  to  conclude  them.  Then  it  is  said,  that  the 
submission  was  without  the  knowledge  of  Fond  by  his  attorney ; 
but  that,  in  point  of  fact,  is  not  established  by  any  evidence. 
And  if  it  were,  it  remains  to  be  shown,  that  it  is  beyond  the 
scope  of  an  attorney's  general  authority  in  cases  of  this  nature. 
Cases  rather  more  questionable  have  been  held  within  bis  ai»- 
tbority.^  And  if  he  exceeds  it,  the  remedy  for  his  client  is  to  be 
sought  in  his  own  personal  responsibility. 

But  it  may  not  be  wholly  immaterial  to  consider,  whether  there 
has  been  any  such  error  in  the  award  or  decision,  as  the  ai^»- 
ment  supposes.  The  statute  of  Rhode  LiUaid  applies  solely  to 
suits  brought  in  the  same  right  and  capacity.  Now,  in  a  strict 
sense,  a  suit  brought  by  Darling,  as  trustee  of  Wheaton,  was 
not  a  suit  in  the  same  right  and  capacity,  as  the  suit  against  him, 
which  was  in  bis  own  right.  Supposing  the  assignment  to  be 
h(m&  fide^  it  is  by  no  means  clear,  that  the  statute  of  Rhode  irf- 
and  meant  to  reach  such  a  case  as  the  present.  Here,  the  note 
to  Pond  was  negotiable,  and  nan  comiatf  that  the  parties  at  the 
time  of  the  assignment  to  ffhetUan  knew,  that  it  had  not  been 
negotiated.  There  may  be  an  equity  in  allowing  unconnected 
demands  to  be  set  off  against  each  other,  where  they  are  both 
subsisting  at  the  same  time,  and  one  has  been  assigned.  But  it 
b  by  no  means  so  clear  an  equity,  as  necessarily  to  justify  an 
enlarged  construction  of  a  suitute.    For  aught  that  this  Court 


1  Com.  Dig,  ^attorney,  B.  9,  lO.'-'InhabitarUs  of  Buckland  vs.  hhabi- 
iants  of  Comoay,  16  Mass.  JR.  396. 
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ctD  judicially  know,  it  may  bav€  beeo  the  policy  of  ifae  legbla- 
tore  of  Rhode  Island  to  exclude  its  own  courts  ffom  exercisiiig 
wuf  joriscKGlion  of  seC-ofl^  io  cases  where  there  had  been  hand  fide 
■flBtgouaeats*'  Whore  the  assignment  is  mtliout  consideratioa 
and  a  frauduient  evasion  of  the  statute,  it  might  justly  be  held  % 
mcpv  aulUty,  and  the  case  within  the  rdief  intended  t^  the 
ttattite.  There  b  a  great  distinction  between  the  case  of  an 
^uHy  attaching  to  the  very  demand  assigned,  and  an  equiqr 
{MVflonally  existing  in  the  debtor  to  set  off  an  unconnected  debt. 
The  cases,  which  are  found  in  the  reports  in  other  states,  for  the 
Aiost  part  torn  either  upon  their  own  statutes,  or  upon  principles 
of  the  ooramon  law,  where  tliere  are  no  statutes  to  govern  them. 
Tbey  do  not  necessarily  involve  principles,  which  ought  to  con- 
irol  die  construction  of  a  statute  difierendy  framed.'  I  do  not 
mean  to  say,  that  the  statute  ought  to  receive  tfao  constmctinii, 
which  the  judge  is  supposed  to  have  given  it,  acting  upon  the 
{ground  of  its  being  a  case  of  a  bon&  fide  assignment,  (as  he 
wnst  be  presumed  to  have  done) ;  that  is  nol  necessary  to  be  da- 
ddad,  in  my  view  of  the  case.  But  if  it  be  doubtful,  it  is  very 
lar  filbm  being  certain,  that  upon  the  reference  of  a  doubtful 
jKiint  to  him  his  decision,  even  if  founded  on  what  may  now  be 
deemed  a  mistake  in  law,  is  to  be  overturned.  The  point  of 
view  in  which  his  decision  is  now  considered,  b  not  as  a  judicial 
decision,  but  as  an  award.  If  it  had  been  a  judicial  decbion,  it 
would  have  required  grave  consideration,  how  far  it  could  be  rs^ 
examined  in  a  Court  of  equi^,  since  there  are  coofiicting  door 


B  Su  Ahap  vs.  Cma,  10  Mme.  R.  996.^-Makepiace  vs.  Coater,  8 
Maes.  R.  451. 

5  See  Goodnaw  vs.  Butlnck,  7  Mass,  R.  liO.-^Hatch  vs.  Greene,  12 
MitS9,  R.  195.— jKifif  V8.  Ftnsler,  16  Mass.  R,  SST^-Slewati  vs.  Ander- 
son^ 6  Cranch  R  203.— Jlfwrraw  vs.  fnUiamstm,  3  JHnn.  Vi5.— 'Robin- 
son vs.  Bealej  3  Tenles  R  ^^.—Simson  vs.  Hart,  14  Johns,  R.  ilQ.—MUeh' 
eH  vs.  OldnM,  4T.  R  133.— Gtowfer  vs.  Hetser,  8  T.  Jt  69.— />o€  vs. 
Damion,  3  East,  l^.— Crosse  vs.  Smith,  1  M.  fy  Seiw.  545.— Tiidtcr  vs. 
Orfey,  5  Cranch,  S4.— James  vs.  Kynnier,  5  Fez.  jun.  108.-8  Madock 
vA-  JTr*  Om. 
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trioes  on  that  point  In  ex  parte  FUntj  (I  SiMBittofi,  30,)  Lord 
EUon  seems  to  have  thougtit,  thai  if  be  wonM  grant  rriief  id  a 
case  already  distinetly  decided  at  law,  it  ought  to  be  cleariy 
made  out,  that  there  was  such  a  mistake.  The  case  of  BiUmk 
vs.  Flydej.{l  Vex.  JtL  327,)  also  seems  to  justify  relief  h]  case, 
of  a  clear  mistake  of  the  law,  though  that  case  was  compioift* 
ised.^  Ob  the  other  hand,  the  late  learned  Chasoellor  of  ATecr 
Ydrkf  in  Simpeon  vs.  Bart^  (1  Johne*  CA.  A.  91,)  after  a  veijr 
full  exaouhation  of  the  authorities,  came  to  the  resok,  that  sodH: 
relief  ought  not  to  be  granted  after  a  deciskmof  the  very  point  by' 
a  Court  of  concurrent  jurisdiction.  His  opimoo  was,  indeed!^ 
overturned  by  the  court  of  errors,  but  under  circumstaoces  oC 
auch  diversity  of  judgment  among  veiy  able  judges,  that  one  raa^ 
well  pause,  until  the  point  sfaall  be  the  v^y  Unge  on  wUcb  the 
eause  shali  turn. 

Assuming,  however,  thai  the  award  in  the  present  ease  ongha 
not  IQ  be  conclusive,  what  are  the  grounds,  upon  whidi  a  Gxvt 
of  equity  ought  to  interpose  ;  or  in  other  words,  wlut  b  the  joris- 
dk^tion,  whrch  it  is  accustomed  to  exercise  in  respect  to  tsetnAf 
I  do  not  speak  here  of  cases,  where  distinct  equities  arise  from 
odier  sourees;  but  upon  the  naked  equity  of  distinct  and  udcoh^ 
necied  debts,  and  independently  of  any  statnteable  regulations* 

It  is  not  very  easy  to  ascertain  the  exact  nature  and  limits  of 
this  jurisdktion  from  the  Englieh  authorities.  Down  to  the  piib- 
Iksadon  of  Mr.  Maniague^e  Book  on  *'  Sei-off,"  there  does  nol 
seem  to  be  any  very  clear  doctrine  kid  down ;  for  his  treatise 
on  this  head  is  smgularly  brief  and  unsatisfactory,  and  eonsisiB 
but  of  three  sentences*  Mr.  Maddodc^  has  done  little  more  to 
enlighten  us  on  the  subject,  and  has  merely  collected  the  author* 
ities,  principally  in  bankruptcy. 

^  4  BeWs  SuapkmaU  to  Vezey^  159.— iS^  JHnmiddie  vs.  ^otfey,  6  Fes. 
196. 


9  1  Madd.  Ch.  Pr.  70.— 2  MadA  CLE.  512,  5ia 
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It  has  been  said,  tliat  before  the  sututes  of  set-off  at  law, 
and  the  statutes  of  mutual  debts  and  credits  in  bankruptcy,  courts 
of  equity  were  in  possession  of  the  doctrine  of  set-off,  and  acted 
upon  it,  as  grounded  upon  principles  of  natural  equity  ;  and  that 
now,  when  tbe  Court  doe^  not  find  a  natural  equity  going  beyond 
the  statutes,  tbe  construction  is  the  same  in  equity  as  at  law. 
But  that  the  bankrupt  act,  enabling  the  party  to  prove  the  bal- 
ance of  the  account  upon  mutual  credit,  has  gone  much  farther 
than  the  party  could  have  gone  either  in  law  or  equity  before,  as 
to  set-off.*  This  b  not  a  very  instructive  account  of  what  the  ju- 
risdiction in  equity  actually  is.  Lord  Mansfield,  in  Green  vs. 
Farmery  (4  Burr.  2214,  2220,)  said,  that  ^  natural  equity  says, 
that  cross  demands  should  compensate  each  other,  by  deducting 
tbe  less  sum  from  the  greater }  and  that  the  difference  is  the  only 
sum,  which  can  be  justly  due.  But  positive  law  for  the  sake  of 
tbe  forms  of  proceeding  and  convenience  of  trial,  has  said,  that 
each  must  sue,  and  recover  separately  in  separate  actions. 
Where  the  nature  of  the  employment,  transaction,  or  dealing,  ne- 
cessarily constitutes  an  account  consisting  of  receipts  and  pay- 
ments, debts  and  credits,  it  is  certain,  that  only  the  balance  can 
be  the  debt ;  and  by  the  proper  forms  of  proceeding  in  courts  of 
law  or  equity  the  balance  only  can  be  recovered.  Where  there 
were  mutual  debts  unconnected,  the  law  said  ihey  should  not  be 
set  off;  but  each  must  sue.  And  courts  of  equity  Jbttotped  the 
same  rule,  because  it  was  the  law  ;  for  had  they  done  otherwise^ 
they  would  have  stopped  the  course  of  the  law,  in  all  cases  where 
there  was  a  mutual  demand."  If  his  Lordship  be  correct  in  this 
account  of  the  matter,  courts  of  equity  did  not  antecedently  to  the 
statutes  exercise  any  jurisdiction  as  to  set-off,  unless  some  equity 
intervened,  independently  of  the  fact  of  mutual,  unconnected 
debts.  Lanesborough  vs.  Jones  (1  P*  WiU.  325)  has  been 
.  thought  to  establish  an  equitable  right  of  set-off  under  other  cir- 

«  Ex  parU  SUphtns,  11  Vez.  fi6.--ExparU  Blagdsn,  19  Fez.  464. 
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ciim5taDC«$J  But  it  is  questionable  upon  the  report  of  that  case, 
whether  the  act  of  parUament,  under  whicb  an  assignment  was 
made  of  CoggM*$  estate,  did  not  subject  him  to  the  general  ope- 
ration of  the  provisbns  of  the  bankrupt  acts ;  for  the  act  of  4 
Anuj  cA*  17,  §  II,  as«to  mutual  credits,  formed  the  ground^work 
of  the  reasoning  of  the  Court.  If,  however,  the  case  turned 
upon  a  more  general  ground,  it  was,  that  the  mutual  crediif  and 
the  additkmal  fact  of  Ccggi^M  insolvency,  created  a  new  equitj.® 
The  case,  there  put,  of  a  set-off  of  a  s^arate  debt  against  a 
partnership  debt,  where  there  is  a  surplus  belonging  to  the  debt* 
or  partner,  was  not  decided.  Ex  parte  Edwardi  (1  Jlik.  ICX^ . 
'kx>ks  more  towards  the  establishment  of  that  point ;  but  that  case 
was  not  brought  to  a  decision*  In  Ex  parte  ^uinton,  (3  Fes. 
24dp)  the  point  was  decided.  But  that  case  has  been  shaken  bj 
later  deciskus,  and  partk^ularly  by  Ex  parte  Twogood,  (11  f^ez* 
617,)  and  Jlddis  vs.  JSjughi,  (2  Meriv.  R.  117.)  And,  at  aU 
events,  the  fact  of  bankruptcy  also  intervened.  It'  is  also  mate- 
rial to  observe,  that  in  all  these  cases  the  neat  point  did  not 
arise,  as  to  the  mere  set-off  of  mutual  debts,  but  of  joint  debts 
against  separate  debts,  or  e  cawnerso.  Now  the  general  rule  in 
equity  is  like  that  at  law,  that  there  can  be  no  set-off  of  jobt 
debts  against  separate  debts,  unless  some  new  equity  justify  it«' 
Soch  an  equity  may  arise  under  circumstances  of  fraud;  or 
vrfiere  the  party  seeking  relief  is  only  a  surety  for  a  debt  really 
separate ;  or  where  there  are  a  series  of  transactions,  in  wfaieh 
jomt  credit  is  given  with  reference  to  the  separate  debt.^® 

The  strong  impression  left  upon  my  mind  by  other  authorities 
is,  that  Lord  MauifieUP$  doctrine,  as  to  the  jurisdictkxi  of  set- 


'f  MimiagueonS«i'of^B.2,p.Q0. 

8  Stc  Simson  vs.  Hari,  14  Joh$t$.  R.  63. 

*  See  eases  cited  3  Mason  R.  145.— Ur  parte  Twogood^  11  Fez.  517. 
— rmOtomy  vs.  JVbUe,  3  Meriv.  R.  593,  618. 

w  Ex  parte  Stephens,  11  Vex.  24.— jEr  parie  Blagden,  19  Fez.  465. 
"•ExparU  HanMon,  13  Fez.  346.^-5.  C.  IB  Fez.  2S2.— Fuititamy  vs. 
AWe,  3  iMciw.  .R.  503,  G18, 619,  eU. 
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off  ID  equity,  b  not  b  its  general  latitude,  and  widiout  aocaa  qual- 
ificatioos,  maiotaioable.    It  seems  irreconeileaUe  wilh  what  £ail 
from  Lord  Cowper,  io  Lanesboratigh  vs.  Jones,  (i  P«  Will* 
326,)  who  said,  that  '*  it  was  natural  justice  and  equity,  that  in 
all  cases  of  muiwd  credit  only  the  balance  should  be  paid ;  ^ 
and  that  if  C<^s  bad  not  been  bankrupt,  and  bad  brought  a  UIl 
to  foreclose  his  mortgage,  he  could  have  recovered  only  the  bal* 
ance,  after  deductii^  the  notes  due  to  the  other  party*    Loid 
Cawper  here  relies  on  the  fact  of  mittuai  credit,  (by  which  I  un- 
derstand him  to  intend,  a  credit  founded  on  a  knowledge  of,  and 
trust  to,  the  existing  debts,)  as  itself,  in  a  case  of  inaolveooy,  fuf- 
Dishing  an  equity.     And  other  cases  well  warrant  that  distinetioD* 
It  was  acted  upon  by  the  Lord  Keeper  in  Cunon  vs*  The  Jl^vir 
tan  Cow^paniy^  (\*  Verwm  R.  121.)    In  Houmam  vs.  Maihian, 
(Precede  Ch.  580,)  where  there  were  mutual  dealings  on  each 
aide,  and  independent  debts,  the  Lord  Chancelkir  hekl,  thai  a 
aetroff  ought  to  be  allowed,  because  the  mode  of  dealing  fumieb* 
ed  a  strong  presumption  of  an  agreement  to  this  purpose,  and  thai 
without  such  Ujberty  of  retaining  against  each  other,  the  parties 
would  not  have  continued  on  their  dealings.     In  the  ease  p£ 
Uawlane  vs.  Freeman,  (2  Eq.  Mridg.  \0 pL  10  S.  C.  8  Finer 
Mridg.  560,  ph  26.)  the  decision  was  precisely  to  the  same 
effeeu^^    P^tere  vs.  Soamt,  (2  Vernon  H.  428,)  probably  tuTO'- 
ed  on  the  same  point.     The  like  presumption  of  mutual  credit, 
and  right  of  stoppage  flowing  therefroia  in  equity,  was  acted 
upon  in  J^e  vs  Wood,  (2  P.  WiU.  128,)  where  the  Master  of 
the  Rolls  seems,  indeed,  to  mttmate  his  own  opinion,  that  a 
broader  doctrine  might  be  maintainable  $  and  that  very  flight  cir- 
cumstances ought  to  be  taken  hold  of  to  justify  the  presumption. 
In  fVhitaker  vs.  Rush,  {Jlmbler.  A.  407,)  Sir  Thomas  Clarke, 
the  Master  of  the  Rolls,  gave  a  history  of  the  doctrine,  and  laid 


It  See  €Uso  Lord  HaWs  decision  dUd  in  ChctpsMn  vs,  Derb^^  1  Fer- 
non  it  117. 
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great  stress  on  the  distinction,  whether  there  was  mutiutl  credttj 
or  not.  He  said,  that  "it  was  a  rule  of  justice  to  set  off  one 
dbbt  against  another  in  the  Roman  law.  That  rule  did  not 
prevail  in  England  for  many  years.  The  dealings  between 
bankrupts  and  other  persons  first  gave  occasion  to  its  being  in- 
Ifoduced  into  England  by  statute  of  5  Geo.  2.'^  (It  had  been 
introduced  before  by  a  temporary  statute,  4  ^nn^  ch.  17,  ^  11.) 
^  Equity  took  it  up,  but  with  limkattons  and  restrictions,  and  re- 
quired, that  there  should  be  a  connexion  between  the  demandi. 
In  Doumam  vs.  Maihert,  Lord  Maedesfidd  seMj  that  the  mutual 
dealing  raised  a  presumption,  that  the  one  sliould  be  set  off 
against  the  other.''  And  he  founded  his  decree,  in  part,  upon 
the  fiict,  that  there  was  no  connexion  in  tlie  demands  in  that 
case.  The  same  pritidpie  runs  through  hter  cases,  such  as 
Jbmet  vs  j^nnier,  (5  Vez.  108,)  and  VMiamyvs.  ^oble^  (3 
Meritak  It  693,  616,)  and  Ex  parte  Flinty  (1  Stvanrton 
IL  80.)  The  phrase  natural  eqtdty  occurs  frequehtly  in  the  re- 
ports hi  cases  on  this  subject ;  and  it  is  ilifficuk  to  give  it  any 
rational  interpretation  in  the  places,  where  it  occurs,  unless  it 
means,  that  there  is  a  natural  equity  to  have  mutual  and  dis- 
connected debts  set  off^  which  courts  of  chancery  will,  in  cer- 
tain eases,  enforce.^  This  is  the  ground,  upon  which  cotirts  of 
kw  have  vmdicated  their  right  to  set  off  judgments  against  each 
other.  The  doctrine  is  strongly  hinted  at  on  various  occasions ; 
and,  indeed,  I  know  not  ho^,  upon  any  other  principle  Ann  tins, 
many  of  the  modem  decisions  in  equity  can  be  supported.  Itt 
JaMe9  vs.  JTynmer,  (5  Vet.  108,)  the  Lord  ChanceUor  said, 
*'Is  there  any  doubt,  that  where  there  are  mutual  crediit  be- 
tween the  parties,  though  they  cannot  set  off  at  law,  yet  it  is  the 
common  ground  for  a  bill  ?  If  J.  had  brought  an  action  against 
M.  upon  the  note,  supposing  no  bankruptcy  had  taken  place,  I 
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^  Ex parU  Siwhins,  II  Fei.%i,^.^Ex  parUFimljlJ3i»and9nR. 
do.— Sm  abo  tohta  ia  said  hy  Lord  Jian^fidd  in  CdUns  vs.  CofltiM^  3 
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flhould  have  stopped  the  actioD  while  he  was  debtor  oo  the  bond." 
In  Leckaiere  tb.  HawkinSf  (2  £tp.  R.  6^,)  Lord  Ee$tyn  re* 
cognized  the  authority  of  courts  of  equity  to  enforce  a  se^oflj 
when  refused  at  law,  even  where  tlie  party  had  come  under  an 
honorary  obligation  not  to  insist  on  it ;  and  this  doctrine  was  a& 
firmed  in  Taglor  vs.  Oheyy  (13  Vez.  180.)  Ex  patie  flbi* 
mm  {1%  Vex.  346)  assumes,  that  some  jurisdiction  existed  before 
the  statutes,  as  does  ex  forte  Blagden^  (19  Fez.  465.) 

The  condusion,  which  seems  deduciUe  from  the  general  cur* 
rent  of  the  EngKth  decisiotis,^^  (though  roost  of  them  haire  arisen 
ki  bankruptcy,)  is,  that  courts  of  equity  will  set  off  distinct  debts, 
viHbere  there  has  been  a  mmtufd  credk,  upon  the  prindpies  of  nat* 
ural  justice,  to  avoid  circuity  of  suits,  followthg  tlie  doctrine  of 
compensadoii  of  the  civil  law  to  a  limited  extent^^  That  law 
went  farther  than  ours,  deeming  the  debts,  #tfo  jure,  set-<tf  or 
(sxtioguished  proianto;  whereas,  our  law  gives  the  party  an 
eleotion  to  set  oi^  if  he  chooses  to  exercise  it;  but  if  he  -  docs 
not,  the  debt  is  left  in  foil  force,  to  be  recovered  fai  an  adversary 
suit." 

Sincie  the  statutes  of  set*<off  of  mutual  debts  and  credits,  coluts 
of  equity  have  genendiy  followed  the  course  adopted  in  the  con- 
struction of  the  statutes  by  courts  of  law ;  and  have  applied  the 
doctrine  to  equitable  debts  ;^'  they  have  rarely,  if  ever,  broken 
in  upon  the  decisions  at  law,  unless  some  other  equity  inter* 
vened,  which  justified  them  in  grantAlg  relief  beyond  tfaendes  of 
law,  such  as  has  been  already  alluded  to.  And,  on  the  other 
hand,  courts  of  law  sometimes  set  off  equitable  against    legal 


»  jmtehdl  vs.  Oldfidd,  4  T.  R.  123.— Boriter  vs.  Braham^  flW.  BL 
809.-5'.  a  3  WiU.  R.  '^QQ.'^GUiMla'  vs.  Htwer,  8  T.  H  Gd.SuMon 
vs.  Hart,  14  Johns.  R.  63.-5.  C.  1  Johns.  Ch,  R,  93.— J^a/n  vs.  Bank  of 
M  Jlmtriea,  3  Serr,  Zf  R.  73. 

w  1  PothUr  ObSg.  (by  Evans),  p.  365.-2  Po<Ater,  (by  EvantJ  Jfyp. 
13,  p.  98. 

w  Jd.  Ibid. 

l«  See  Taylor  vs.  Okey,  13  Vex.  160. 


NOVEMBBR  TBRlf,  189a  91S 

Graeae  ««.  Dariiag  tf  «!. 


debts,  as  b  BoiUmUg  rs.  firoofa,  (cited  1  T.  it  6I9«)>7  The 
«(fsieribefi  CcNorts  have  geoenlly  adopted  the  same  principles, 
as  lar  aa  the  statutes  of  set«off  of  the  respective  states  have  eoa* 
bled  them  to  act.^ 

As,  thea,  b  the  most  favourable  light,  ia  which  the  jutisdic* 
tioa  of  courts  of  equity  can  be  viewed,  the  mere  exjstenee  of 
distinct  debts  without  mutual  credit  did  not  give  a  right  of  set«off 
in  equity,^'  it  will  be  difficult  to  establisli,  thai  in  a  state  not  re- 
oogniang  any  setH^  by  its  own  statutes,  except  of  judgments 
and  executions,  a  court  of  e^ity  sitting  here  ought  to  assume  a 
broader  jurisdiction.  I  agree,  that  this  Court  has  a  general  equity 
jurisdiction ;  but  it  cannot  go  beyond  the  principles,  winch  belong 
to  that  jurisdiction. 

Let  us  consider,  then,  the  circumstances,  upon  which  the  inter* 
position  of  the  Court  is  asked  in  the  present  case. 
,    In.tbe  6rst  place  it  is  said,  that  here  there  were  mutual  debts 
easting  between  DarUmg  and  Pond^  and  that  an  equity  existed 
lo.bave  ihem  set  off  against  each  other,  which  attached  to  the 
debts  themselves,  and  travelled  with  them  into  whosesoever  hands 
tbey  might  come ;  and  therefore  it  ought  now  to  be  asserted  in  fa- 
vour of  the  assignee  of  JDarUng'M  debt  against  the  assignee  of 
PwuTs  debt,  assuming  both  assignments  to  be  bond  JUe.    That 
the  balaoce  only  after  such  d^uction  could  be  recovered  by 
Ftmd  ;  and  nothing  could  be  recovered  by  JDorKng*. 

This  is  a  very  comprehensive  proposition ;  and  it  is  very  de 
sirable  to  have  had  some  authorities  cited,  which  bear  it  out  in 


W  See  Croue  vs.  Smith,  IJIf .  *  Sdw.  545. 

(hrdon  vs.  Boune.3  Johns.  R.  l^O.^^rdjs.  ^'^r^;,^^/^;^5fc 

VarpenUr  vs.  BtdUrfield,  3  Johns.  Ca^.  ^^^.-Out^nv^^on^J^ 

Cfc.'jR.  m.^GoodLnnvs.  Cunnh^ham^lSJI^.B^^^ 

Greene,  Vi  Mass.  R.  195.-J^«  ^i^A^^*^  v.    Jv«^^ 

son  vs.  Bridge,  6  Cowen  R.  693.-*^?  ^"^x^J^m^  vs.  jSL^ 

DaiLiSSL  _- 

v^See2Bvans^sPoihUranObHgaiiimM,  p.  W. 
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its  fill!  ei^eot*  None,  however,  hare  been  cited  aTtbe  bar ;  and 
the  Court  is  left  to  grapple  with  it  without  such  assistance*  My 
own  researches  ba?e  not  enabled  me  to  find  a  single  case,  in 
which,  to  such  an  extent,  it  is  decided,  or  even  intimated  ;  and 
unless  the  preceding  view  of  the  EngUik  decisions  on  this  sub^ 
ject  is  erroneous,  none  can  be  pr^suncied  to  exist  in  EngUmJL 
For  if  a  court  of  equity  there  would  not  set  off  debts,  unless 
there  was  some  mutual  eredU  relative  to  them,  arising  from  the 
oourse  of  dealing  of  the  parties,  it  cannot  be  that  any  equity  of 
set-off  attaches  to  the  debt  itself. 

Where  a  chose  in  action  is  assigned,  it  may  be  admitted,  tbak 
the  assignee  takes  it  subject  to  all  the  equities  existing  between 
the  original  parties,  as  to  that  very  chose  in  acUon^  so  as^ 

s 

signed*  But  that  is  very  difierent  from  admitting,  that  he  tslces 
subject  to  all  equities  subsisting-  between  the  parties  as  to  other 
debts  or  transactions*  There  is  a  wide  distinction  between  the 
cases.  An  assignment  of  a  chose  in  action  conveys  merely  the 
irightsi  which  the  assignor  then  possesses  to  that  thing.  But  such 
an  assignment  does  not  necessarily  draw  after  it  all  other  equi<- 
iies  of  an  independent  nature- 
Then,  again,  what  is  the  right  of  set-off  f  By  our  law  it  is  not 
a  compensation,  balancing  debts  pro  lon^o,  as  in  the  dvil  law; 
but  mere  matter  of  defence.^  The  party  is  not  bound  to  make 
use  of  it*  He  has  bis  election ;  and  if  he  does  not  assert  it,  Ms 
debt  is  not  extinguished.  It  is  a  ferwnal  privHege,  and  not  an 
incident  or  accompaniment  of  the  debt.  If  a  person  assign  a 
debt,  he  does  not  thereby  assign  any  equity  he  may  have  to  set 
it  off  against  the  debtor.  Set-o£  can  only  be  between  the  par- 
ties to  tlie  record,  or  those  for  whose  benefit  the  suit  is  brought. 
An  assignee  of  a  debt  may  set  it  off  against  a  debt  due  by  him- 
self to  the  plaintiff;  bnt  certainly  not  against  a  debt  due  from  the 
assignor  to  the  plaintiff;  nor  could  the  ass^nor  himself,  after  sudi 

SO  Stt  3  JBoaiuV  Potikter  on  ObUgaHmt^  Ao.  1%  p.  98. 
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tssignnieDt^  soC  it  (^against  the  plaiotifil  Tbe  right  of^flet-off,  ia 
shorty  does  not  depend  upoD  the  mulaali^  of  debts  in  their  on- 
^D,  as  an  inherent  quality  attaching  itself  to  such  debts,  but  upon 
the  situation  and  rights  of  the  parties,  between  whom  it  is  sought 
to  be  enforced ;  and  whether  tbe  suit  be  at  law  or  in  equity, 
there  must  be  personal  debts  f  xiating  between  them,  and  not 
merely  between  either  of  tbein«  and  third  perscms.  As  has  been 
very  properly  remarked  at  the  bar,  it  is  a  pririlege  or  right  at<* 
taching  to  tbe  remedy  only ;  whiob  in  some  states  may  be  altow* 
ed  by  their  laws,  and  in  others,  denied.  Bui  it  touches  not  any 
oUigaiioo  of  contract  or  vested  right. 

But  it  is  said)  that  tbe  right  of  set-off  is  an  equity,  which  at  aR 
•vents  the  original  debtor  may  assert  against  tbe  assignor,  and 
also  against  bis  assignee  of  the  debt,  whether  he  has,  or  has  not 
aolace  of  its  ejustence.  If  by  an  equity  is  meant  a  mere  dictate 
of  natural  justice  in  a  general  sense,  it  is  not  worth  while  to  di»* 
CUBS  it,  because  this  Court  is  not  called  upon  to  administer  a  sy»» 
lem  of  mere  universal  principles.  If  by  an  equity  is  meant  a 
right,  which  a  court  of  equity  ought  lo  enforce,  it  remains  to  be 
proved,  that  such  an  equity  exists  in  the  jurisprudence,  which 
this  Court  is  called  upon  to  administer*  The  EngKik  court  of 
chancery  has  as  yet  laid  down  no  such  general  rule.  Where 
there  are  mutual  debts  subeistiog,  and  there  b  either  an  implied 
Of  expraas  agreement  at  stoppage  pro  ta»io,  or  mutual  credit^ 
dodbtless  a  court  of  equity  jiwould  enforce  it  against  the  party 
hiaaseU^  and  against  his  assignee  with  notice ;  that  it  would  eiH 
ibrce  it  against  his  assignee  without  notice  is  not  so  dear }  and  to 
say  the  least  jof  it,  would  trench  upon  some  of  its  known  doetrinest 
for  the  protaotion  of  band  Jide  purchasers. 

There  are  some  AmerictM  oases,  in  which  a  doctrine  af>» 
proacfaiDg  lo  this  extent  has  been  entertained  by  courts  of  law^ 
bot»  upon  examioalioa,  they  will  be  ibuod  to  rest  either  upon  tbe 
eomruction  of  kxsal  statutes,  or  upon  kx^al  jurisprudence.  Steuh 
art  vs.  Jinienan  (6  Cnmekf  303)  bekmgs  to  tbe  former  chss. 
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Robinson  vs.  Beaky  (3  Teates  A.  267,)  possibly  belongs-to  the 
latter.     No  reasons  are  given  for  it ;  and  it  may  have  turned 
upon  the  more  general  doctrine,  or  upon  the  settled  coostructioii 
of  the  statute  of  setoff  o( ' Pennsyhania.    In  Cfreene  vs*  Hai^ 
(12  Mau.  R.  195,)  it  was  held,  that  judgments  might  be  set  off 
against  each  other  notwithstanding  an  asrignment,  where  the 
demands,  on  which  the  judgments  were  founded,  were  coeval,  and 
the  assignee  had  notice.     But  in  Makepeace  vs.  Coaies^  (8  Maa. 
A.  451,)  the  same  Court  refused  to  sel-off  judgments,  where 
diere  was  an  assignment,  made  by  an  insolvent  debtor,  and  the 
party,  who  sought  to  set  off  his  judgment,  had  purchased  the  de- 
mand after  the  insolvency,  but  before  the  assignment.    And  BSng 
vs.  Fouier  (16  Mau,  R.  397)  shows  the  extreme  caution  of 
the  Court  in  interfering  in  such  cases.     In  Al$op  vs.  CaineM, 
(10  Johm.  jR.  396,)  the  Court  thought,  that  cases  of  complieat'* 
ed  trusts,  where  the  debt  sued  for  was  assigned,  and  the  nominal 
plaintifi  were  alleged  to  be  trustees  of  a  debtor  of  the  defendant, 
were  not  fit  subjects  of  set-off  at  la^,  upon  grounds,  which  it 
seems  extremely  difficult  to  answer.    That  case  was  re^xam* 
ined  in  IS  Johns.  R.  9,  and  confirmed  on  a  writ  of  error  per* 
baps  for  different  reasons.     One  of  the  judges  in  the  court  of 
errors  stated,  that  the  assignee  took  the  debt  subject  to  all  the 
equities  between  the  original  parties,  of  which  the  right  of  set-off 
was  one ;  but  this  point  was  not  relied  on  by  the  only  other 
member  of  the  Court,  who  delivered  an  opinion.     In  (yCattag* 
han  vs.  Sawyer  (5  Johns*  A.  116)  it  was  decided,  that  the  hold* 
er  of  a  note  assigned,  after  it  became  due,  took  it  subject  to  aB 
equities,  which  existed  against  it  between  the  original  parties,  not 
only  as  to  the  note  itself,  but  as  to  set-offi.     And  this  decision 
has  been  folbwed  in  the  Bank  cf  Niagara  vs  JIfe  Cracktn,  (18 
Johns.  R.  493,)  and  Ford  vs.  Stvtart,  (19  Johns.  R.  343,)  and 
may  be  considered  as  the  settled  law  of  that  state,  not  only  as  to 
set-offi  of  debts,  but  of  judgments  against  each  other.^    ht  the 


>i  See  also  Gould  vs.  CftoM,  16  Johns.  ILfM^^Hmry  vs.  Brmsnf  19 
Johns.  A*  4<F. 
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htter  case  the  principle  applies  as  well,  where  the  judgments 
have  been  assigned,  as  where  thej  remain  in  the  original  par- 
ties f^  but  in  neither  case  can  a  set-off  be  allowed  of  a  debt  due 
from  the  assignee,  and  not  from  the  plaintiff  on  record.^ 

These  are .  the  most  material  of  the  Jlmerican  cases,  which 
have  fallen  under  my  observation ;  and  they  are  open  to  some 
remarks.  In  the  first  place,  most  of  them  purport  to  be  founded 
upon  local  statutes,  where  the  right  of  set-off  in  common  law 
suits  before  judgment  is  provided  for  by  statute,  and  the  quea- 
lion  was,  under  what  circumstances  that  right  should  be  allowed, 
or  defeated  at  law.  In  Rhode  Island^  no  like  statute  of  set-off 
exists ;  and  what  might  be  very  fit  in  order  to  carry  into  efiect 
the  legislative  intention  once  expressed,  may  not  be  equally  fit 
to  be  assumed,  as  mere  matter  of  equity,  independendy  of  any 
such  intention.  In  the  next  place,  those  cases,  which  are  set-o& 
of  judgments,  proceed  upon  the  general  authority  of  courts  of  law 
in  their  discretion  to  set-off  judgments,  upon  what  such  courts 
may  deem  an  equity,  (a  jurisdiction,  full  of  delicacy  and  danger 
in  cases  of  complicated  trusts  and  assignments,  as  the  cases  suffi- 
ciendy  instruct  us,)  where  there  is  no  statute  to  regulate  it.  In 
Rhode  hiandj  there  is  a  statute,  which  limits  such  set-offi  to  ca- 
ses, where  the  parties  are  reversed,  and  sue  in  the  same  right 
and  capacity.  There  is  no  pretence  to  say,  that  in  Rhode  hi- 
und  an  assigned  judgment  of  a  third  person  against  the  plaintiff 
could  be  set  off  in  favour  of  the  defendant,  who  had  {wrchased 
it,  against  the  plaintiff's  own  judgment.  The  parties  in  such 
case  would  not  be  reversed.  There  being  then  no  statute  of  set- 
off of  mutual  demands  generally  in  Rhode  Island^  no  right  of  set- 
off can  arise  at  law  between  the  parties  themselves,  as  to  such  de- 
mands, which  ought  to  be  protected  by  courts  of  equity,  and  up- 


»  ChamherUMi  vs.  Duty,  3  Cowen  It  353. 

^  Wheekr  vs.  Baynwndy  5  Cwotn  R.  231.— Jo&twm  vs.  Brtdgt^  6 
Cowtn  JR.  69a 
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held  against  subsequent  assignments.  If  such  right  exists  in 
equity  J  it  is  because  courts  of  equity  have  created  it,  independ- 
ently of  law.  I  have  endeavoured  to  show,  that  such  a  right  has 
not  yet  been  recognized  in  equity  from  the  mere  ezisCeBce  of 
mutual  debts,  even  in  regard  to  the  parties  themselves* 

But  if  it  were  otherwise,  it  would  present  quite  a  different 
eoosideratioo,  where  a  debt  had  been  assigned  bona  fide  before 
siiit.  In  such  a  case,  if  the  assignee  Jiad  no  notice  of  any  exr 
istidg .  counter  demand,  where  is  the  equity  of  giving  it  eibct 
against  him?  It  would  in  Rhode  Island  be  quite  a  difl^ent 
thing,  where  the  debt  was  assigned  after  both  the  judgments 
were  rendered ;  for  then  the  rule  of  the  American  cases  might 
bear  upon  the  question  with  far  more  force,  I  do  not  say  with 
how  conclusive  a  force.  It  would  then  be  a  case,  where  a  court 
of  equity  would  be  called  upon  to  enforce  a  legal  right  of  set-off 
against  an  assignment,  which  would  interrupt  it. 

lb  this  view  of  the  matter  it  is,  in  my  judgment,  most  material 
to  disprove,  that  the  assignment  to  Wheaton  was  bona  fide. 
And,  hideed,  if  an  assignment  was  bona  fide  made  to  any  other 
of  the  assignees,  through  whom  he  claims,  he  seems  entitled  to 
the  fuU  protection  of  their  title.  The  presumption  of  bona  fidee 
h  certainly  strong,  from  the  award  of  Judge  Martin.  It  b  a»« 
serted  in  Jenks^s  answer,  and  he  also  maintains,  that  the  assign- 
ment to  himself  was  bond  fide^  and  for  a  valuable  consideradon. 
Upon  both  of  these  points,  much  testimony  lias  been  introduced 
by  the  parties,  some  of  which  is  quite  loose  and  unsatisfactory, 
and  of  doubtful  character.  It  is  questionable,  whether  DoT" 
Kng^s  testimony  is  competent ;  but  it  is  unnecessary  to  decide 
that,  as  it  is  completely  demolished  by  the  opposing  evidence,  so 
far  as  it  constitutes  a  ground  of  reliance  for  the  plaintiff.  I  do 
not  say,  that  there  are  no  circumstances  of  suspicion  attached  by 
the  evidence  to  the  title  of  Wheaton  and  Jenks  ;  but  taking  the 
dear  denial  of  the  answer  with  the  corroborative  proofs,  the  weight 
of  the  evidence  is  strong  in  favour  of  the  bona  fides  of  the  tide, 
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Mid  purchase  of  both.  It  is  so  strong,  tbat  a  court  of  equi^ 
would  not  be  at  liberty  upoa  its  own  principles  to  decree  otbeiH 
vise ;  or  at  least,  sitting  in  equity,  I  shopld  feel  it  my  duty  to 
abstain  from  such  a  decree.  It  must  be  taken,  therefore,  that 
the  title  and  purchase  of  fVkeaion  and  Jenks  stand  both  unim«> 
peached,  and  unimpeachable. 

But  if  this  difficulty  were  not  absolutely  insuperaUe,  there  are 
some  others,  which  lie  in  the  way  of  the  relief  sought,  of  no  in* 
considerable  magnitude.  In  the  first  place,  it  is  by  no  means 
clear,  tbat  the  plaintiff  has  made  out  any  title  by  assignment 
from  Pond  of  the  very  debt,  which  he  seeks  to  set  off.  That 
debt  is  not  the  judgment  of  Pand^  ibr  tbat  has  been  discharged ; 
and,  as  a  matter  of  set-off  under  the  Rhode  Idand  statute  by  way 
of  judgment,  it  is  gone.  The  notes  now  set  up  as  a  set-off  grew 
out  of  that  judgment,  but  they  cannot  be  now  set  off,  as  a  re* 
maining  part  of  that  judgment.  The/"  are  to  be  set  ofl^  if  at  all, 
as  debts  tn  paU  by  simple  contract.  The  plaintiff's  title  »id 
property  in  the  notes  are  expressly  put  in  issue  by  the  answer, 
and  it  is  denied,  that  they  conritute  a  good  subsisting  debt  even 
against  Darling.  Now,  there  is  some  cloud  thrown  over  the 
orignal  validity  of  the  debt,  on  which  the  judgment  against  DoT" 
ling  was  founded,  which  ought  to  have  been  removed,  mce  it 
goes  to  the  very  gist  of  the  argument,  on  which  the  plaintiff  rests 
Us  claim  for  relief;  1  mean,  (he  existence  of  mutual  debts  be- 
tween Pond  and  Darling.  And  then,  again,  there  is  no  proof, 
that  these  notes  have  been  transferred  by  Pond  to  the  plaintiff 
honafidti  and  for  a  valuable  consideration.  If  he  holds  then 
merely  in  trust  for  Pond^  he  is  not  entided  to  maintain  them  as 
a  set-off  to  his  own  debt.^  For  assuming,  that  where  there  is  a 
separate  debt,  secured  by  a  joint  bond  as  security,  upon  equitable 
considerations  a  creditor,  who  has  such  joint  security,  cannot  re- 


»*  See  Oilman  vs.  Van  Styeh^  7  Cowen  R.  469.— Srfterfce  vs.  2Vii 
%efc,7  CawenIL4S0. 
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sort  to  it  without  aUowing  a  separate  debt,  which  the  debtor  has 
against  him  to  be  deducted,  where  there  has  been  mutual  credit ;  ^ 
still  that  is  to  be  done  upon  appIicatioD  by  the  debtor,  and  not  by 
the  surerp"  without  his  assent,  or  at  least  without  his  being  made  a 
party. 

If  this  difficulty  were  overcome,  still  there  is  the  fact,  that  the 
debt  was  asngned  by  Pond  to  the  plaintiff,  after  the  judgment 
and  bond  were  assigned  to  Jenksj  and  with  fiiU  notice  of  all  the 
facts.  The  bill  does  not  pretend  to  assert  the  contrary ;  and 
the  assignment  to  fVheaian  is  apparent  both  upon  the  face  of  the 
judgment  and  bond.  Now,  if  the  assignments  to  Wheatan  and 
Jenki  were  bondfide^  it  would  be  hard  to  say,  that  their  equity 
to  satisfaction  should  be  defeated  by  a  subsequent  purchase  by 
the  plaintiff  of  a  debt  of  DarUng%  with  full  notice  of  such  equi- 
ty, under  circumstances  like  the  present. 

I  hare  said,  that  difficulties  would  exist,  even  if  the  assign- 
ments to  Wheaton  and  Jenks  were  not  bond  fide^  and  the  reason 
is,  that  they  may  protect  themselves  against  the  set-off  by  estab- 
lishing any  bond  fide  assignment  in  those,  under  whom  they 
claim.  They  claim  through  Henry  Thayer  and  John  TTuiyer* 
There  is  no  pretence  to  say,  that  Henry  Thayer  is  not  a  bond 
fide  assignee ;  and  if  John  Thayer  be  not,  upon  the  evidence  in  * 
the  case,  it  would  seem  to  be  a  matter  wholly  between  him  and 
Henry  Thayer ^  with  which  Darling  bad  nodiing  to  do. .  If  there 
be  any  infirmity  in  the  title  of  John  Thayer ^  it  is  an .  infirmity, 
which  does  not  make  the  whole  transaction  void  ;  but  only  void- 
able, if  the  proper  parties  contest  it.  Be  this  as  it  may,  the  bill 
is  not  adapted  to  reach  such  a  case,  It  does  not  make  either  of 
the  Thayers  parties ;  and  the  answer,  setting  up  their  title  and  , 
the  mesne  conveyances  to  fVheaton,  asserts  it  to  be  bond  fide. 
It  is  not  established  in  evidence  to  be  otherwise.  And  under  a 
bill,  framed  like  the  present,  it  is  impossible  to  set  aside  their  ti- 
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de.    They  would  be  indispensable  parties,  as  having  rights,  which 
might  be  vitally  aflfected. 

There  is  another  difficulty,  which  has  been  suggested  by  one 
of  the  counsel  for  the  plaintiff,  and  which  b  entitled  to  great 
weight.  If  the  asagnments  were  all  fraudulent  or  void,  then 
DarUng  continued  the  real  owner  of  the  debt  up  to  the  time, 
when  he  discharged  it  in  May  1825,  and  consequently,  if  the 
judgment  was  discharged,  it  constituted  a  good  defence  at  law  to 
a  suit  on  the  prison  bond,  which  was  for  the  security  of  it.  The 
defence  should  then  have  been  made  at  law ;  and  the  bill  as- 
signs no  reason,  why  it  was  not  made.  If  a  party,  by  his  own 
gross  laches,  omits  to  make  a  defence  at  law,  which  he  was  com- 
petent to  make,  courts  of  equity  are  not  in  the  habit  of  reli^ng 
him  from  the  judgment  obtained  against  him  by  his  own  negli- 
gence. V 

Upon  the  whole,  my  judgment  is,  that  the  bill  ought  to  be  dis- 
missed, and  the  injunction  dissolved. 

Judgment  accordingly. 


Robert  Stevens  vs.  Nathaniel  S.  Ruggles  and  others. 

The  statutes  of  Rhode  Itland  of  1768  aod  1822,  lespecUng  the  estates  of  persons  dy- 
ing without  leayiDg  knowa  heirs  or  representatives  witliin  the  United  Statee^  ap- 
ply to  cases,  where  the  person  so  dyiog  was  possessed  of  an  undivided  moiety  of 
an  estate,  as  well  as  to  cases,  where  be  held  the  whole.  And  to  cases  where  the 
unknown  heir  or  representative  would  lake  an  undivided  portion,  as  well  as  where 
he  would  Uke  the  tohole  of  the  estate  descended. 

Qiuere,  whether  the  statutes  apply  to  any  cases,  where  the  heirs  remove  from  the 
tute,  aAer  the  death  of  the  person  from  whom  they  take. 

A  tenant  in  common  can  recover  no  more  than  his  own  moiety  or  portion  of  the  es- 
tate, where  he  has  not  disseized  his  co-tenants. 

£Sjectx£Nt  for  certain  real  estates  in  Newport.    The  cause 
was  heard  upon  a  statement  of  facts  agreed  by  the  parties,  and 
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was  argued  by  Pearce  and   TSirner  for  the  plaintiffi,  and  bjr 
ji«  jBT.  Randolph  for  the  defendants. 

The  statement  of  facts  was  as  follows  :-*-That  Thomas  Teagle 
Taylor^  late  of  Htfwport^  in  the  state  of  Rhode  Island^  made  and 
executed  his  last  will  and  testament  at  said  ^ewport^  in  the  year 
1769,  (which  was  subsequently  duly  proved,)  and  died  about 
the  year  1774,  seized  and  possessed  of  the  demanded  premises; 
that  all  the  devisees  of  the  demanded  premises,  or  any  part 
thereof,  at  the  time  of  his  death,  resided  within  the  state  of 
Rhode  Island;    that  their  names  were  Elizabenh^   Catherinef 
Margaret^  and  Mary  ;  that  at  the  time  of  the  testator's  death, 
said  Catherine  was  married  to  one  Nicholas  J.  Tillinghastj  and 
the  said  Mary^  to  Rains  B.  fVait;  that  said  Tliomas  Teagle 
Taylor  devised  the  demanded  premises  to  his  wife .  Pa/tenee, 
who  is  long  since  dead,  for  life,  and  after  her  death  as  follows  x 
— -'*  I  give  and  devise  to  my  daughters,  namely,  Elizabeth  Tay- 
for,  Catherine  Tillinghastj  Margaret  Taylor ^  and  Mary  Waite^ 
after  the  decease  of  my  said  wife,  all  that  my  lot  of  land  and 
dwelling-house  in  J^Tewport  aforesaid,  (except  such  part  thereof 
as  is  hereinafter  disposed  of,)  to  them  and  their  respective  heirs  and 
assigns  forever,  to  be  equally  divided  between  them,  share  and 
share  alike,  to  hold  in  severalty.     Item^  I  give  and  deinse  to  niy 
two  daughters,  namely,  Elizabeth  Taylor  and  Margaret  Taylor^ 
all  that  southwest  part  of  my  said  dwelling-house  in  Newport ^ 
containing  a  shop,  back  room,  and  entry,  chambers  and  garret, 
being  the  whole  o(  the  addition  I  made  to  said  house,  and  is 
known  by  the  name  of  tlie  shop-part,  together  with  the  land  the 
same  stands  upon.     Also,  all  my  land  to  the  southward  of  said 
addition,  and  to  run  from  thence  easterly  12  feet,  and  from 
thence  southerly  to  the  dividing  line  between  Mr.  Daniel  ^yroult 
and  myself,  to  be  equally  divided  between  them  and  to  be  and 
remain  to  them,  their  heirs  and  assigns  for  ever.'*     That  one 
Valentine  Weightman^  until  his  death,  which  happened  about  the 
year  had  possession  of  the  dematided  premises,  and  claim- 
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ed  to  hold  the  possession  thereof,  as  agent  of  the  owners  of  said 
estate,  or  a  part  of  them ;  that  all  the  devisees  and  heirs  of  said 
estate  have  long  since  removed  from  this  state,  some  to  Europe, 
some  to  the  West  Indies,  and  others  tc  parts,  to  the  parties  in. 
this  suit  unknown  ;  that  subsequent  to  the  death  of  the  said  Fa/- 
e$U%ne  fVetghiman,  one  Charles  Braytan,  of  Warvfick,  in  said 
Rhode  JUandf  was  the  agent  of  some  or  all  of  the  heirs  of  Cathe^ 
rine  TUlinghast,  who  were  entitled  to  one  undivided  quarter  part 
of  the  demanded  premises,  except  the  shop-part  described  in  the 
will  of  the  said  Taylor  herein  before  recited^  and  which  shop* 
part  was  devised  to  said  TaylorU  daughters  Elizabeth  and  Mar^. 
geret;  that  afterwards,  in  the  year  J  81 8,  said  Charles  Braytan 
purchased  ol  one  James  Duncan  and  his  wife^ 

their  right,  title,  and  interest,  in  one  undivided  fourth  part  of  said 
estate ;  that  the  wife  of  said  James  Duncan  was  heir  at  law,  or 
one  of  the  heirs  at  law,  of  Catherine  Tillinghast ;  that  the 
plaintiff  afterwards  purchased  of  said  Charles  Brayton  his  inter- 
est in  said  estate  by  deed,  bearing  date  the  4th  day  of  May  A.  D* 
1618  ;  that  after  the  deed  of  said  Brayton  to  the  plaintiff,  he 
(the  plaintiff)  entered  into  possession  of  the  demanded  premi- 
ses, and  held  the  same  until  the  7th  day  of  May  A.  D.  1827  ; 
when  the  town  council  of  the  town  ofJVeioport,  by  vote,  directed 
Clarke  Rodman,  town  treasurer  of  said  town  of  Nevyport,  to 
take  possession  of  all  the  real  estate  of  which  the  said  Thomajs 
Teagle-Tayhr  died  seized,  lying  in  said  town  of  ^en/port,  to 
hold  the  same  in  conformity  and  by  virtue  of  an  act  of  the  gen- 
eral assembly  of  the  said  state  oi  Rhode  Island,  entitled,  "an  act 
securing  the  estates  of  persons  dying  leaving  real  or  personal  es- 
tate within  this  state,  and  leaving  no  known  heir  or  others  entided 
to  distribution  within  this  state  ; "  that  afterwards,  on  the  9th  day 
of  said  May,  said  Clarke  Rodman  did  enter  into  and  take  pos- 
session of  three  undivided  quarter  parts  of  said  demanded  prem- 
ises by  virtue  of  said  authority  and  direction,  and  leased  the 
same  to  the  defendants,  who  hold  the  said  three  undivided  quar- 
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ter  parts  of  said  estate  from  said  Clarke  Rodman  in  his  said 
capacity ;  that  said  defendants  hold  the  remaining  quarter  part 
of  said  estate  of  Robert  Stevens,  the  plaintiff,  and  are  liable  to, 
jBjid  ready  to  pay  the  rent  tliereof  to  him  ;  that  at  the  time  said 
town  council  directed  said  Clarke  Rodman  to  take  possession  of 
said  estate,  said  town  council  knew  of  no  heirs  of  said  devisees, 
or  other  person  entitled  to  said  estate  residing  within  the  United 
States  ;  and  that  said  town  council  do  not  now  know  of  any  heir 
or  other  person  entitled  to  said  estate  residing  within  the  United 
States  ;  that  since  said  Clarke  Rodman,  town  treasurer  as  afore- 
said, took  possession  of  said  estate,  said  Robert  Steveiu  claimed 
of  the  town  council  of  said  Jfeurport  possession  of  said  three 
quarter  parts  of  said  estate  so  taken  possession  of  by  said  town 
treasurer,  said  Robert  Stevens  claiming  to  hold  the  same  by  vir- 
tue of  his  former  possession,  and  as  being  himself  entitled  to  an 
undivided  quarter  part  thereof,  which  application  was  resisted  by 
said  Clarke  Rodman,  and  refused  by  said  town  council ;  that  no 
person  claiming  said  three  quarter  parts  of  said  estate  or  any 
part  thereof,  has  demanded  the  same  of  said  town  council,  or  of 
said  Clarke  Rodman,  nor  has  any  person  as  agent  to  any  one  en- 
titled to  said  estate,  since  the  same  was  so  taken  possession  of  by 
said  Clarke  Rodman,  in  his  capacity  of  town  treasurer  as  afore- 
said, demanded  the  same,  except  the  demand  of  the  said  Robert 
Stevens  made  as  aforesaid.  If  the  Court  should  be  of  opinion 
on  this  statement  of  facts,  that  the  said  Charles  Rodman,  town 
treasurer  as  aforesaid,  has  no  right  to  take  and  hold  said  three 
quarter  parts  of  said  demanded  premises,  judgment  shall  be  ren- 
dered for  the  defendants  for  their  costs.  If  the  Court  should  be 
of  opinion,  that  said  Robert  Stevens,  under  his  title  as  herein 
before  set  forth,  and  as  tenant  in  common  with  the  heirs  of 
Thomas  Ttagle  Taylor,  is  entitled  to  the  possession  of  the  whole 
estate,  against  the  town  treasurer  of  said  town  of  J^ewport,  that 
then  and  in  that  case,  judgment  shall  be  rendered  for  the  plain- 
ti£,  for  the  demanded  premises  and  his  costs. 
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Stort  J.  The  demandant  is  admitted  to  be  entitled  to  one 
quarter  part  of  the  estate  in  controvesy  ;  and  he  has  never  been 
ejected  from  it.  As  to  the  other  three  quarters^  the  defendants 
are  in  possession  of  it  under  the  town  council  of  J^ewporty  who 
took  possession  and  charge  of  it  by  virtue  of  the  statute  of  Rhode 
hUmd  of  1768,  empowering  tlie  town  councils  of  the  respective 
towns  in  the  colony  to  take  into  their  possession  and  care  the 
estates  of  those  persons,  who  shall  die  in  their  respective  towns 
without  leaving  any  heir  or  legal  representatives  iq  the  colony^ 
and  of  the  statute  of  the  same  state' of  1822,  {Rhode  hland  Dig4 
241,)  in  furtherance  of  the  same  object. 

The  demandant  seems  to  rely  fipon  his  own  possession,  before 
the  town  council  took  possession  of  the  estate,  as  sufficient  to,  en- 
title him  to  recover  the  whole  of  the  estate.  But  his  possessioD 
was  not  exclusive  of  the  heirs  of  the  three  quarter  parts  not  pur- 
chased by  him*  He  was  tenant  in  common  with  them,  and  his 
possession  was  quite  consistent  with  their  title.  No  act  of  dis- 
seizin of  them  is  proved,  or  pretended.  Under  such  circumstan- 
ces, he  can  recover  only  according  to  -the  strengtli  and  extent  of 
his  own  title.  The  tenants,  being  in  possession,  are  entided  to 
bold  it,  until  he  establishes  some  tide  to  displace  them. 

The  demandant  seems,  also,  to  rely  upon  the  ground,  that,  as 
tenant  in  common,  he  is  entitled  to  a  present  possession  of  all  the 
estate  in  the  absence  of  tlie  heirs,  because  the  statute  was  not 
intended  to  apply  to  any  cases,  except  those,  where  there  was  no 
heir  or  representative  or  legal  claimant  of  any  portion  of  it  within 
the  United  Staiei.  The  words  of  the  act  of  1822  are,  <'  that 
when  any  person  shall  die,  leaving  any  real  or  personal  estate 
within  thia  state,  and  shall  leave  no  known  heir  or  legal  represent 
iatioe  tpithin  the  United  Statei  to  claim  the  same,  it  shall  be  law- 
ful for  the  town  council  of  the  town,  in  which  such  real  or  per- 
sonal estate  shall  be,  to  direct  the  town  treasurer  to  take  the 
same  into  his  possession,  until  the  heir  or  other  legal  representa- 
tive of  such  deceased  person  shall  call  for  the  same."     The 
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sound  coDstructioQ  of  tliis  clause  is,  that  it  applies  to  so  much  of 
the  estate  of  the  deceased  perscMi,  whether  it  be  an  undivided 
moiety  or  the  whole,  as  is  without  a  known  heir  or  representa- 
tive ;  for  as  to  such  portion  of  the  estate,  the  deceased,  In  the 
very  words  of  the  statute,  died,  ^*  leaving  no  known  heir  or  re- 
presentative within  the  United  States.^*  A  co-heir  or  co-tenant 
is  in  no  just  sense  the  heir  or  representative  of  the  deceased 
thereto.  The  case  is  equally  within  the  mischief  of  the  statute, 
whether  the  deceased  be  the  owner  of  the  whole,  or  of  an  undi- 
vided pordon  of  the  estate ;  and  whether  his  unknown  heir  take 
the  whole,  or  an  undivided  portion  of  it  by  descent.  In  each  case, 
the  object  is  to  preserve  the  estate  in  the  possession  of  the  town 
treasurer  for  the  benefit  of  the  rightful  owner,  whenever  he  shall 
appear. 

The  only  real  doubt  upon  the  words  of  the  statute  is,  whether 
a  person,  who  dies  leaving  heirs  or  representatives  within  the 
United  States  at  the  time  of  his  death,  who  afterwards  remove 
from  the  United  States^  and  leave  no  representatives  behind,  is 
within  its  purview.  In  strictness  of  construction,  the  words  seem 
limited  to  cases,  where  there  is  no  known  heir  or  representative 
of  the  deceased  left  within  the  United  States  at  the  time  of  his 
death.  Perhaps  it  is  not  easy  to  enlarge  that  construction  by 
implication,  so  as  to  reach  all  the  mischiefs  arising  from  subse- 
quent events. 

In  the  present  case,  it  does  not  appear  from  the  state  of  facts, 
what  has  become  of  the  devisees  and  immediate  heirs  of  the  es- 
tate of  T.  r.  Taylor.  They  are  said  long  since  to  have  re- 
moved abroad.  Whether  they  are  now  living,  does  not  appear. 
The  fair  presumption  from  the  lapse  of  time  may  be,  that  all  of 
them  have  died  since  their  removal,  and  that  thereby  a  descent 
has  been  cast  upon  their  own  heirs.  If  so,  then  as  these  last 
heirs  are  unknown,  the  case  would  be  fairly  within  the  reach  of 
the  statute  to  the  extent  of  the  three  quarters  now  claimed. 
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The  statement  is  not  sufficiently  precise  to  enable  the  Court  to 
draw  such  a  conclusion  with  absolute  certainty.  The  ease  must, 
therefore,  be  determined  upon  the  first  ground ;  and  for  want  of 
any  title  in  the  demandant,  his  right  of  recovery  must  be  limited 
to  one  quarter  part  of  the  demanded  premises. 

Judgnhent  aecordingbfm 


Pardon  Bbownell  vs.  Elisha  Dyeb. 

If  m.  light  of  wny  be  Iimile<l  to  ptrtieaHir  parpotet,  and  there  yet  be  a  oovemmt,  that 
the  tame  way  shall  be  kept  open  and  free  of  incumbrances,  the  grantor  has  no 
right  to  pat  a  fence  on  th^  same,  or  in  any  other  manner  to  obstrust  the  same  way. 

Case  for  disturbance  of  a  right  of  way  ten  feet  wide.     Plea,  not 
guilty. 

At  the  trial  it  appeared,  that  the  parties  respectively  claimed 
title  to  the  premises  on  each  side  of  the  way,  as  privies  in  estate  of 
Benjamin  Eddy  and  John  Youngs  between  whom  an  indenture 
was  made  on  the  18th  of  September  1794,  under  which  the  right 
of  way  was  claimed.  The  indenture  was,  in  substance,  as  fol- 
lows, viz. — "This  indenture  made,  fac.  between  Benjamin  Eddy^ 
&c.  of  one  part,  and  John  Youngs  inc.  on  the  other  part,  witness- 
eth,  that  the  said  Benjamin  Eddy  for  the  considerations  hereafter 
mentioned  to  be  kept  and  performed  by  the  said  John  Young,  will, 
on  or  before  the  1st  day  of  May  next,  lay  open  the  following 
strip  or  piece  of  land  off  the  westerly  side  of  his  house-lot,  on 
Westminster  street  in  said  Providencey  bounded  and  described  as 
follows  :  beginning,  &c.  And  the  said  Benfamin  Eddy  for  him- 
self, bis  heirs,  executors,  administrators,  and  assigns,  doth  here- 
by covenant  to  and  with  the  said  John  Young,  his  heirs,  &c. 
that  the  said,  strip  of  land  {which  was  seven  feet  wide)  shall  from 
and  after  the  said  I  st  day  of  May  next  forever  be  kept  open. 
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free  and  clear  of  any  buildings,  cn*  other  encroachmeott,  for  the 
mutual  benefit  of  the  said  parties  and  their  assigns }  and  the  said 
John  Toung^  on  the  other  part,  for  himself,  for  the  considera- 
tioQs  aboTe  mentioned,  to  be  kept  and  performed  bj  the  said 
Benjamin  Eddy^  covenants  and  engages  to  lay  open  the  foibfv^ 
ing  strip  of  land  off  the  easterly  side  of  his  house-lot  on  said 
fFestmimter  street,  bounded  and  described  as  follows,  beginning, 
&c. ;  and  the  said  John  Toung  for  himself,  his  heirs,  8zc«  cove- 
nants to  and  with  the  said  JSdUy,  his  heirs,  be.  that  from  'and 
after  the  1st  day  of  May  next,  the  said  described  strip  of  land, 
three  feet  wide,  and  extending  northerly  from  said  street  eigbrp" 
feet,  shall  forever  after  be  kept  open  for  the  mutual  use  and  ben- 
efit of  the  said  parties  and  their  assigns,  clear  of  any  buildings,  or 
other  encroachments. 

In  testimony  whereof,"  &c. 

To  this  agreement  there  was  added  the  following  memoran- 
dum, signed  by  said  Eddy  and  Young. 

*<  N.  B.  T  is  to  be  remembered,  that  the  mutual  benefit  ex- 
pressed in  the  above  indenture,  respecting  the  seven  and  three 
feet  of  land,  is  to  be  considered  as  follows,  viz.  that  each  parQr 
has  liberty  for  suitable  jetts  and  window-frames  to  the  houses, 
over  it ;  that  said  Young  has  only  liberty  of  passing  and  repass- 
ing occasionally  for  repairing  and  other  special  purposes,  and  for 
light  and  air  to  his  buildings;  said  Eddy  has  the  use  of  the  seven 
and  three  feet  for  passing  and  repassing  as  a  gangway  at  all 
times,  and  light  and  air,  or  other  uses,  not  obstructing  Mr.  Young^s 
privileges  above  described." 

It  appeared  in  evidence,  that  in  July  or  August  last  past,  the 
defendant,  who  claims  under  Eddy^  put  up  a  fence  on  the  line  of 
his  land,  and  extended  the  fence  the  whole  length  of  the  way, 
leaving  only  three  feet  next  to  the  plaintiff's  estate  (which  was 
Young*8)  open.    In  front,  upon  the  street,  he  also  erected  a  gate. 

The  principal  question  at  the  trial  was,  as  to  the  true  construc- 
tion of  the  terms  of  the  indenture* 
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The  cftU6e  way  ai|}ued  by  WhipfU  for  the  plaiotifl^  and  bj 
3^&amii#  Burgeu  for  the  d^feodaot. 

Bt  thv  Court*  The  true  inteot  of  tbe  ind^ture  i«,  tbat 
diere  shall  always  be  kept  open  for  tbe  beoefo  of  the  parties,  free 
of  buildings  and  eocroachmeuts,  a  way  of  te»  feet.  Neither 
party  is  at  liberty  to  narrow,  or  enclose  any  part  of  tbe  space  ao 
agreed  to  be  left  op^*  It  is  truoi  that  by  the  memoraodttai 
Ytmng  has  not  a  general  right  of  passage  for  all  purposes,  but  a 
fimited  right  only  <<of  passing  and  repassing  oecasioeally  for 
repairing  and  other  special  purposes,  and  for  light  and  air  for  his 
buildings/.'  But  this  use  does  not  narrow  the  eiect  of  the  co?e^ 
nants  in  the  indenture  to  hare  the  way  kept  free  and  without  in- 
cumbrances.  On  the  contrary,  the  very  object  of  the  parties  in 
respect  to  this  limited  right  of  way  is  best  attained  by  a  free  'pas- 
sage, not  only  for  repairing,  but  for  light  and  air.  The  fonce  was, 
therefore,  wrongfully  erected  by  the  defendant* 

Verdict  far  th$pUnMiiff\ 


United  States  vs.  William  Hunter. 

Wbeie  tiM  Msignee  of  ao  InsolTest  debtor  reoof«n  a  denuind,  aod  expentat  ara  ia- 
corred  thereby,  the  latter  are  a  charge  on  the  fuod,  and  the  right  of  priority  of 
|»a)rmeDt  of  the  United  Statu  attaches  on  the  residue. 

Tbe  UniUd  Staiu  are  not  bound  to  contribute,  |m>  rata,  for  the  sum  due  to  tbem. 

X  HIS  was  a  bill  in  equity,  upon  the  coming  in  of  the  answer  to 
which,  and  a  hearing  thereupon,  the  case  was  by  an  ieterlocutocy 
decree  of  the  Court  referred  to  a  master  at  the  June  Term  last* 
And  nowy  at  the  present  term,  the  master  made  his  report. 
That  part  of  it,  which  related  to  the  question  hereinaCter  raised^ 
was  as  foUowa :— ''  I  find  and  report,  that  Urn  claim  of  the 
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United  Statei  od  the  two  judgments  set  forth  in  the  pleadings, 
amount  on  the  15th  day  of  November  inst.  to  the  sum  of 
$5064.17;  that  the  said  fViOiam  Hunter  received  from  the 
treasury  of  the  United  States^  on  the  claim  set  out  in  the  plead- 
ings, $8158.81 ;  from  which  sum  I  have  deducted  $1386.04 
for  the  said  jEftin^er't  services,  commissions,  and  expenses,  in  pre- 
ferring and  prosecuting  the  claim  before  the  board  of  coramis- 
^  sioners,  and  for  receiving  the  money  from  the  treasury  of  the 
United  Statei^  leaving  a  balance  in  his  hands  of  $6772.78,  sub- 
ject to  the  claim  of  the  United  States, 

The  defendant  contended  at  the  hearing,  that  the  United 
States  were  bound  to  contribute  towards  the  expenses,  which  had 
accrued  in  recovering  the  money,  in  proportion,  as  their  debt  bore 
to  the  whole  amount  recovered  by  the  defendant  from  the  United 
States  on  the  claim  in  question ;  and  that  the  same  should  be  de- 
ducted from  their  debt.  But  I  have  decided,  that  the  expenses 
should  be  deducted  from  the  gross  amount  recovered  on  the 
claim ;  and  that  the  priority  of  the  United  States  attached  on  the" 
re^due,  from  and  out  of  which  they  were  entitled  to  receive  their 
debt  in  full,  if  sufficient  remained  for  that  purpose." 

Upon  the  coming  in  of  the  report,  the  defendant  insisted,  by 
way  of  exception,  on  the  point  respecting  contribution,  which  he 
had  contended  for  before  the  master,  and  which  was  overruled 
by  the  master. 

Rabbins  for  the  defendant,  and  Greene  (District  Attorney)  in 
support  of  the  report. 

Stort  J.  The  Court  are  of  opinion,  that  the  master  was 
right,  and  therefore  overrule  tlie  exception.  The  expenses  of 
recovering  the  money  are  first  to  be  deducted  from  the  gross 
proceeds  received  by  the  defendant,  as  a  charge  thereon.  The 
neat  amount,  after  all  deductions,  is  that  alone,  which  he  is  com- 
pellable to  distribute ;  and  to  that  the  right  of  priority  of  the 
United  States  attaches.    That  is  the  fund,  from  which  they  are 
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to  receive  payment ;  and,  uAtil  it  is  exhausted,  their  right  of  pri* 
ority  to  the  extent  of  satisfaction  is  fixed.  It  is  like  the  common 
case  of  administration.  There,  the  expenses  are  first  deducted, 
and  the  residue  is  what  is  distributable  according  to  the  priorities 
established  by  law. 

Decree  accordingly. 


( 


cntcurr  court  of  the  united  states. 
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€  Hon.  JOSEPH  STORT,  Associate  Judge  of  the  Supreme  Court. 
BXVO&B  J  jj^,„  ASHUR  WARE.  District  Judge. 


United  States  m.  An  Open  Boat,  Bucknam^  &o.  Claimants. 

Under  tiie  act  of  15tb  of  March  1830,  ch.  122,  prohibiting  commercial  intercourse 
from  the  J9rt<t#A  colonies  in  BrUi^  ships,  British  owned  vessels  are  included  in 
the  prohibition,  although  not  registered  or  navigated  acconfing  to  the  BriiUh  nav- 
igation and  registry  acts. 

But  open  boats,  without  decks,  are  not  included  in  the  prohibition. 

Tlie  forfeiture,  under  tlie  act,  attaches  to  tiie  cmrgo  on  board  at  the  time  tlie  venal 

^  enters,  or  attempts  to  enter  our  ports ;  and  not  to  any  cargo  subsequently  taken  on 
board,  though  on  board  at  the  time  of  the  seizure. 

Where  goods  are  seised,  and  claimed  as  forfeited  as  part  of  the  caigo,  the  omcr  pro- 
bandi  is  on  the  government  lo  prove,  that  such  goods  were  part  of  the  'caigo  on 
board  at  the  time  of  the  offence. 

The  claimant  may  file  a  special  defence  on  that  point,  if  he  chooses ;  bat  it  it  abo  in 
issue  on  the  general  denial  of  the  allegations  of  the  libel. 

Libel  of  seizure  against  an  open  boat  and  her  lading,  seized  in 
fact  at  Easiport  on  navigable  waters  for  a  violation  of  the  laws 
of  the  Untied  States,  on  the  4ih  of  January  J  828,  by  the  col- 
lector of  the  district  of  Passamaquoddy.  At  the  trial  in  the  Dis- 
trict Court,  a  decree  of  condemnation  was  pronounced  against 
the  boat  and  all  her  lading,  except  7  barreb  of  flour,  2  barrels  of 
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pork,  and  13  bags  of  meal,  for  default  of  any  claim.  The  ex- 
cepted goods  were  claimed  by  Bucknam  and  Chinnison  of  Eiast* 
port ;  and  upon  a  subsequent  bearing  a  decree  of  acquittal  pass- 
ed by  consent  in  favour  of  the  claimants  ;  from  which  decree  an 
appeal  was  taken  in  belialf  of  the  United  States  to  the  Circuit 
Court. 

The  cause,  upon  the  appeal,  was  argued  by  Shepley  (District 
Attorney)  for  the  Untied  SiateSj  and  by  Daveu  for  the  claimaoUk 

Story  J.  delivered  his  opinion  as  follows : — ^The  present  libel 
contains  two  counts  ;  the  first  is  founded  upon  the  revenue  col* 
lection  act  of  1799,  ch.  128,  ^  92,  which  deciares^  that  **iio 
goods  &c.  of  foreign  growth  or  manufacture,  subject  to  tlie  pay* 
ment  of  duties,  shall  be  brought  into  the  United  States  from  any 
foreign  port  or  place,  in  any  other  manner  than  by  sea,  nor  io 
any  ship  or  vessel  of  less  than  thirty  tons  burthen,"  &c.  with  cer- 
tain exceptions,  which  do  not  apply  to  the  present  case.  Tba 
count  alleges,  that  sundry  foreign  goods  &c.  were  imported  from 
a  foreign  port  in  this  boat,  the  same  being  less  than  thirty  tons 
burthen,  against  the  form  of  the  statute,  &c.  This  count  has 
been  abandoned  for  want  of  evidence  to  support  it,  and  may 
therefore  be  put  entirely  out  of  the  case.  The  second  count  is 
(bunded  on  the  act  of  the  1 5th  of  March  1 820,  ch.  1 22,  prohibit- 
ing commercial  intercourse  with  the  British  colonies.  That  aet 
declares,  that  "  the  ports  of  the  United  States  shall  be  and  re- 
main closed  against  every  vessel  owned  whaUy  or  in  part  by  m 
Mub/edi  or  subject  of  his  Britannic  Majesty  coming  or  arriving  by 
sea  from  any  port  or  place  in  the  province  of  Lower  Canads^ 
or  coming  or  arriving  from  any  port  or  place  in  the  province  of 
^ew  Brunswick^  the  province  of  JVbt^a  Scotia^  be.  And  every 
«uch  vessel  so  excluded  from  the  ports  of  the  United  Statesj  diat 
ihall  enter  or  attempt  to  enter  the  same  in  violation  of  this  aet, 
shall,  with  her  tackle,  apparel,  and^  furniture,  together  wkh  the 
mrgo  on  hoard  imk  vesmlj  be  forfeited  to  the  Unkei  StsUmJ^ 
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The  second  count  alleges,  that  tlie  boat  is  British  owned,  came 
and  arrived  by  sea  from  some  port  or  place  in  the  province  of 
^ew  BrunawidCf  within  the  port  of  Lubec ;  and  entered  the  same 
port,  and  was  employed  in  trade  between  said  foreign  port  or 
place  and  the  Untied  States^  contrary  to  the  form  of  the  statute. 

The  facts  admitted  to  be  true  are,  that  the  boat  is  an  open 
boat,  with  a  fore-cuddy,  of  six  or  seven  tons  burthen.  She  is 
owned  by  British  subjects,  and  belongs  to  a  place  called  JLa 
Te^e,  in  the  province  of  JVew  Brunszmck,  and  came  from  thence 
in  ballast  to  Eastport,  where  she  took  on  board  a  cargo  of  Jimer^ 
iean  growth  and  origin,  for  the  purpose  of  carrying  the  same  to 
the  river  Maguagculame  in  the  same  Province.  After  her  cargo 
was  OQ  board  and  before  sailing,  she  was  seized  by  the  collector 
for  an  asselted  violation  of  the  laws  of  the  United  States, 

Before  I  proceed  to  the  main  question,  it  may  be  well  to  dis* 
pose  of  those,  which  have  been  discussed  at  the  bar,  as  in  some 
sort  of  a  preliminary  nature. 

The  first  question  is,  whether  the  goods  now  claimed  are  lia- 
ble to  forfeiture  at  all,  it  not  being  established  by  any  direct  proof 
ID  the  cause,  that  they  constituted  any  part  of  the  cargo  of  the 
boat.  This  point  was  not  made  in  the  Court  below,  and  now 
comes  by  surprize  upon  the  government.  Under  such  circum- 
-ctaoces,  if  the  cause  turned  'upon  it,  I  should  have  no  difficulty 
in  postponing  a  final  decision  until  an  opportunity  was  given  to 
bring  this  matter  of  fact  before  the  Court.  The  District  Attorney 
supposes,  that  enough  appears  upon  the  record  to  raise  a  presumj^ 
lion,  that  these  goods  were  part  of  the  cargo  of  the  boat,  especially 
as  the  claim  does  not  set  up  any  such  special  defence.  The  claim 
is,  indeed,  in  a  very  general  form,  and  quite  too  general  and  im- 
perfect to  found  an  exact  denial  of  the  allegations  of  the  libel, 
if  legal  nicety  had  been  insisted  upon  in  the  earlier  proceedings. 
It  was,  without  doubt,  competent  for  the  claimants  to  have  taken 
the  present  objection  by  a  special  answer,  or  exception,  if  they  had 
cboten  so  to  do.   But  if  their  claim  and  answer  contains  general 
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denial  of  all  the  matters  in  the  libel,  every  fact  alleged  in  the  libel 
and  necessary  to  maintain  the  asserted  forfeiture,  must  be  affirma- 
tively established  by  the  governmeoc ;  for  the  case  does  not  fail 
within  the  71st  section.of  the  revenue  collection  act  of  1799,  cb« 
128.  Now  it  is  very  clear,  that  upon  the  language  of  the  act  of 
1820,  no  goods  are  forfeited,  unless  tliey  are  part  of  the  cargo  on 
board  the  vessel ;  and  consequently  that  fact  must  be  affirmatively 
established  by  the  UnUed  States.  I  see  no  sufficient  proof  to  tbia 
eSbct  on  the  record  ;  and  there  is  some  presumption  against  it ; 
for  die  boat,  on  board  of  which  these  goods  were  laden,  is  said 
to  have  been  given  up  by  the  collector ;  and  the  boat,  to  wliick 
the  present  libel  attaches,  has  been  condemned  and  sold  und#r 
the  process  of  the  CoOrt.  So  that  (to  say  the  least  of  it)  there  is 
sufficient  doubt  to  call  for  some  farther  proof  and  explanation* 

A  more  material  question  b,  what  is  the  true  constrtictioii  of 
the  act  of  1820,  as  to  the  cargo  liable  to  condemnation.  Is  it 
the  cargo  on  board  at  the  time  of  committing  the  offence^  that  10 
to  say,  at  the  time  of  the  illegal  entry,  or  attempt  to  enter ;  or 
the  cargo  on  board  at  the  time  of  the  <ei2iire,  however  long  af^ei^ 
wards  that  may  be  made  f  The  latter  construction  is  ioaisted  00 
by  the  District  Attorney ;  and  the  former  is  contended  for  od 
the  other  side.  My  opinion  is,  that  the  cargo  intended  by  the 
act  is  the  cargo  on  board  at  the  time,  when  the  vessel  enters,  or 
attempts  to  enter  the  port.  The  words  are,  ^'  evefy  such  vesaal, 
tsc.  that  shall  enter  or  attempt  to  enter,  &€.  shall,  with  her  tao- 
Ide,  &CC.  together  with  the  cargo  an  board  sudi  veeself  be  forfeited*" 
The  offence  is  committed,  and  the  forfeiture  is  complete  at  the 
moment  of  the  entry,  or  the  attempt  to  enter.  If  she  has  00 
cargo  then  on  board,  none  is  subjected  to  forfeiture ;  for  ii» 
words  of  the  act  do  not  look  to  any  future  events  to  impose  a 
new  forfeiture.  The  cargo  affected  with  forfeiture  is  deemed 
in  some  sort  a  participator  in  the  offence,  and  involved  in  the 
guilt  of  the  vehicle.  If  the  legtslalore  had  intended  to  subject 
«very  Cotuce  cargp  taken  on  board  by  the  vessel  to  forfokuae^  as 
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The  second  count  allege*  ^^^M^^^^^^  *®  natural  lao- 

and  arrived  by  sea  fror  -^  f^^  such  vessel,  together  with 

JVw  BrwMmfk^  wHK  '^y^'jI^Bme  of  seisure,  although  not  on 
port,  and  was  emp^  ^  '^^f^  ^""  **®  f^rfehed.  But  ttie  latt- 
place  and  the  U'  y^^^^^j'fi^  such  as  must  have  been  used,  if 
The  facts  r  ^/^  di^^^w^s  to  he  on  board  contemporary  wicfa 
boat,  with      ^g,^  ^A*/f  'o  read  it,  and  not  to  perceive,  that  the 


Tc^e, '       ^^^^'^SL*  '^  **^®  ^™®  instant  of  time.     The  efibct  of 
in  ^         ^^^^!Iciion  would  be  to  create  a  sort  of  floating,  and 


owned  >     y^^  ^ Ic.  «o^  h^""  cai^go  on  board,  are  lo  be  afl^t* 

'\^^  \ai/C^^  wouiu  ue  lu  «;rt?ttie    a    sun  ui  iiuauiig,  wiu 

t^  ^j^tf^ff^tare,  attaching  to  diflerent  things  at   di&rett 

f'         j^fi^^^'^us,  if  v^^*^^^  cargoes  were  put  on  board  at  stibsequent 

^  hettf^^  ^^  ^™^  ^^  ^^^  offence  and  the  seizure,  one  of 

^^^^  must  happen ;  either,  that  the  forfeiture  would  altach 

^  L  successive  cargo  taken  on  board,  and  thus  be  ciimalative 

^\U  ^  ^^^^  ^^  cargo  found  on  board,  though  innocent,  would 

^gtflMdcted  to  tbe  oflbnce,  and   discharge  every  antecedent 

^^  frem  it.    The  original  cargo  on  board   at  the  time  of 

^^  (JSdoc/a  might  in  this  way  escape,  although  embraced  in 

^  carpvLB  delicti;  and  an  entirely  innocent  cargo,  belonging 

IP  persons  in  utter  ignorance  of  it,  become  the  victim.    The 

|(iff«iture  would  thtis  be  in  suspense  until  the  moment  of  seizure, 

and  depend,  not  upon  association  in  crime,  but  upon  the  choice, 

4fr  caprice,  or  diligence  of  the  seizing  officer,  as  to  the  time  of 

seizure-     I  do  not  say,  that  such  a  course  of  legislatioD  might  not 

exist ;  and  if  it  did,  the  Court  would  be  bound  to  act  upon  it*   But 

k  would  be  so  extraordinary  and  unprecedented,  so  dissoaant  from 

the  principles  of  general  justice  and  convenience,  and  so  subvet- 

aive  of  private  security  and  private  rights,  that  it  would  require 

very  strong  and  direct  expressions  on  the  part  of  the  legisialure 

t»  justify  such  an  interpretation  of  its  acts. 

The  case  of  The  Schooner  Two  Friends,  in  1  Chdlie.  R^. 
1 18,  has  been  cited  by  the  District  Attorney  in  favour  of  his  coa- 
itnaeiioo  of  the  statute.    If  I  could  view  that  case  io  the  sane 


\ 
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^  light,  it  would  verjr  much  abate  my  coofideDce  in  that  decisioB 
GO  the  particular  point,  for  which  it  is  now  cited ;   although  it 
would  still  be  maiotaioable  upon  the  other  grounds  stated  in  the 
opinion  of  the  Court.     But  I  am  of  opinion,  that  nothing  io  tbait 
case  touches  the  present  in  point  of  principle.     Thiat  was  the 
case  of  a  coasting  vessel,  which  was  seised,  while  she  was  en- 
gaged in  the  coasting  trade  under  a  coasting  license,  reguladf 
granted.     The  material  objections  against  her  were,  that  during 
the  time  the  license  was  in  force  she  was  transferred  to  a  BrUiA 
subject,  aod  that  she  was  engaged  in  a  trade,  for  which  she 
was  ooi  licensed.     The  32d  section  of  the  coasting  act  of  1793^ 
ebb  52,  [ch.  8,]  declares,  that  if  any  licensed  ship  or  vessel  shall 
be  transferred  in  whole  or  in  part,  to  any  person,  who  is  not  at 
the  time  of  such  transfer  a  citizen  of  or  resident  within  the  Uni- 
4ed  SuUeig  or  if  such  ship  or  vessel  shall  be  employed  in  any 
other  trade  than  that,  for  which  she  is  licensed,  or  shall  be  found 
widia  forged.or  altered  license,  or  one  granted  for  any  other 
ahip  or  vessel,  every  such  ship  or  vessel,  with  her  tackle,  j^, 
and  the  emrgo  found  on  board  her^  shall  be  forfeited.''    The 
Court  held,  that  the  cargo  found  on  board  at  the  time  of  the 
eeiaure  was  forfeited.     But  that  decision  proceeded  upon  the 
ground  of  the  peculiar  language  of  the  act,  and  the  considera- 
tbn,  that  the  forfeiture  was  a  continuing  forfeiture  by  the  vessel's 
still  sailing  and  acting  iUegaUy  under  the  license  up  to  the  very 
tinie  of  the  seizure.    If  the  vessel  had  ceased  lo  be  engaged  in 
Ibe  coasung  trade,  and  bad  afterwards  taken  an  innocent  cargo 
on  boud,  diere  is  nothing  in  that  opinion,  which  decides,  tbac 
sueh  a  eaigo  under  such  circumstances  would  have  been  foi^ 
felled. 

m 

And  here  I  might  stop.  But  I  am  given  to  understand,  that 
the  important  qtiestioo,  which  the  parties  wish  to  have  settled, 
aad  which  was  the  main  object  of  die  present  appeal,  is,  whether 
a  boat  of  the  description  of  that  under  seizure,  owned  by  Brkid^ 
mibjoct8»  reodeal  in  a  Briti$k  province,  is  within  the  prohibitions 
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tainted  by  association  with  the  offending  vessel,  the  natural  Ian* 
guage  would  have  been,  that  every  such  vessel,  together  with 
the  cargo  found  on  board  at  the  time  of  seizure,  although  not  on 
board  at  the  time  of  the  offence,  shell  be  forfeited.  But  the  liui- 
guage  used  is  different,  and  just  such  as  must  have  been  used,  if 
the  cargo  to  be  forfeited  was  to  be  on  board  coittemporary  wicfa 
the  offence*  It  is  difficult  to  read  it,  and  not  to  perceive,  that  the 
vessel,  her  tackle,  &tc.  and  her  cargo  on  board,  are  to  be  afiect* 
ed  with  the  forfeiture  at  the  same  instant  of  time.  The  efibct  of 
fe  dtfiereot  construction  would  be  to  create  a  sort  of  floating,  and 
ioctuating  forfeiture,  attaching  to  difierent  things  at  diftremt 
thnes.  Thus,  if  various  cargoes  were  put  on  board  at  subsequent 
periods  between  the  time  of  the  offence  and  the  seizt»re,  one  of 
two  things  must  happen ;  either,  that  the  forfeiture  would  attach 
to  ^ach  successive  cargo  taken  on  board,  and  thus  be  cumulative 
on  all  I  or  that  the  cargo  found  on  board,  though  innocent,  would 
lie  subjected  to  the  offisnce,  and  discharge  every  antecedent 
eai^o  from  it.  The  original  cargo  on  board  at  the  time  of 
the  offence  might  in  this  way  escape,  although  embraced  in 
ibe  corpus  ddicH;  and  an  entirely  innocent  cargo,  belonging 
to  persons  in  utter  ignorance  of  it,  become  the  victim.  The 
Ibrfeilure  would  thus  be  in  suspense  until  the  moment  of  seizure, 
lod  depend,  not  u(x>n  association  in  crime,  but  upon  the  choice, 
INT  caprice,  or  diligence  of  the  seizing  officer,  as  to  the  tnoe  of 
seizure.  I  do  not  say,  that  such  a  course  of  legislatioD  might  not 
exist ;  and  if  it  did,  the  Court  wouhl  be  bound  to  act  upon  it*  But 
k  would  be  so  extraordinary  and  unprecedented,  so  dissonant  frooi 
the  principles  of  general  justice  and  convenience,  and  so  subvet- 
sive  of  private  security  and  private  rights,  that  it  would  require 
very  strong  and  direct  expressions  on  the  part  of  the  kgisialttre 
t»  justify  such  an  intequ-etation  of  its  acts. 

The  case  of  The  Schooner  Two  Friende,  in  1  GaOk.  R^. 
1 18,  has  been  cited  by  the  Dist/ict  Attorney  in  favour  of  bis  coa- 
itniction  of  the  statute.    If  I  could  view  that  case  io  the  sane 
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light,  it  would  veiy  much  abate  my  coofidence  io  that 
oa  the  particular  point,  for  which  it  is  now  cited ;  although  it 
would  still  b6  maiotaioable  upon  the  other  grounds  stated  in  the 
opinion  of  the  Court.     But  I  am  of  opinion,  that  nothing  in  that 

» 

case  touches  the  present  in  point  of  principle.  That  was  the 
case  of  a  coasting  vessel,  which  was  seized,  while  she  was  en- 
gaged in  the  coasting  trade  undei'^  a  coasting  license,  regularlf 
granted.  The  material  objections  agaidst  her  were,  that  during 
the  time  the  license  was  in  force  she  was  transferred  to  a  Britisk 
subject,  and  that  she  was  engaged  in  a  trade,  for  which  she 
was  not  licensed.  The  32d  section  of  the  coasting  act  of  17^ 
ch.  52,  [ch.  8,]  declares,  that  if  any  licensed  ship  or  vessel  shall 
be  transferred  in  whole  or  in  part,  to  any  person,  who  is  not  at 
the  time  of  such  transfer  a  citizen  of  or  resident  within  the  Unir- 
4ed  Siaiei,  or  if  such  ship  or  vessel  shall  be  employed  in  any 
other  trade  than  that,  for  which  she  is  licensed,  or  shall  be  found 
with  a  folded  or  altered  license,  or  one  gramed  for  any  other 
ahip  or  vessel,  every  such  ship  or  vessel,  with  her  tackle,  j^, 
and  tke  cmrgo  found  on  board  her^  shall  be  forfeited."  The 
Co«irt  held,  that  the  cargo  found  on  board  at  tlie  time  of  the 
aeiaure  was  forfeited.  But  that  decision  proceeded  upon  tiie 
giound  ot  the  peculiar  language  of  the  act,  and  the  considera- 
tion, that  the  forfeiture  was  a  continuing  forfeiture  by  the  vessel's 
still  sailing  and  acting  iUegaliy  under  the  license  up  to  the  very 
line  of  the  seizure*  If  the  vessel  had  ceased  to  be  engaged  in 
the  coasting  trade,  and  had  afterwards  taken  an  innocent  cargo 
on  board,  there  is  nothing  in  that  opinion,  which  decides,  that 
such  a  caigo  under  such  circumstances  would  have  been  for^ 
feiled. 

And  here  I  might  stop.  But  I  am  given  to  understand,  that 
the  important  question,  which  the  parties  wish  to  have  setdetf, 
aad  which  was  ihe  main  object  of  tlie  present  appeal,  is,  whether 
a  boat  of  the  description  of  that  under  seizure,  owned  by  Brkish 
subjects)  resident  in  a  BrtiM  province,  is  within  the  prolnbilioos 
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tainted  by  association  with  the  offending  vessel,  the  natural  lan- 
guage would  have  been,  that  every  such  vessel,  together  with 
the  cargo  found  on  board  at  the  time  of  seizure,  akhough  not  on 
board  at  the  time  of  the  offence,  shall  be  forfeited.  But  the  laiir 
guage  used  is  difierent,  and  just  such  as  must  have  been  used,  if 
the  cargo  to  be  forfeited  was  to  be  on  board  contemporary  witfa 
the  ofience*  It  is  difficult  to  read  it,  and  not  to  perceive,  that  the 
vessel,  her  tackle,  &k.  and  her  cargo  on  board,  are  to  be  afiect«* 
ed  with  tlie  forfeiture  at  the  same  instant  of  time.  The  efibct  of 
fe  different  construction  would  be  to  create  a  sort  of  floating,  and 
ioctuating  forfeiture,  attaching  to  difierent  things  at  di&reoa 
thnes.  Thus,  if  various  cargoes  were  put  on  board  at  subsequent 
periods  between  the  time  of  the  offence  and  the  seizure,  one  of 
two  things  must  happen ;  either,  that  the  forfeiture  wouM  attach 
10  each  successive  cargo  taken  on  board,  and  thus  be  cumulative 
<an  all ;  or  that  the  cargo  fotmd  on  board,  though  innocent,  would 
lie  Bubjected  to  the  oflknce,  and  discharge  eveiy  antecedent 
eai^o  from  it.  The  original  cargo  on  board  at  the  tbie  of 
ifae  offence  might  in  this  way  escape,  although  embraced  in 
ihe  corfua  delicti;  and  an  entirely  innocent  cargo,  belonging 
to  persons  in  utter  ignorance  of  it,  become  the  victim.  The 
Ibrfeiture  would  thus  be  in  suspense  until  the  moment  of  seizure, 
ittd  depend,  not  upon  associatkm  in  crime,  but  upon  the  choice, 
INT  caprice,  or  diligence  oi  the  seizing  officer,  as  to  the  time  of 
seizure.  I  do  not  say,  that  such  a  course  of  legtslatbo  might  not 
exist ;  and  if  it  did,  the  Court  would  be  bound  to  act  upon  iC  But 
it  would  be  so  extraordinary  and  unprecedented,  so  dissonant  from 
the  principles  of  general  justice  and  convenience,  and  so  subvet- 
aive  of  private  security  and  private  rights,  that  it  would  require 
very  strong  and  direct  expressions  on  the  part  of  the  legislature 
t»  justify  such  an  interpretation  of  its  acts. 

The  case  of  The  Schooner  Two  Friende,  in  1  GaUie.  R^. 
1 18,  has  been  cited  by  the  District  Attorney  in  favour  of  bis  ooa- 
ftfuction  of  the  statute.    If  I  could  view  that  case  io  the  sane 
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It,  it  would  veiy  much  abate  my  coofideoce  in  that  deoisi 
oo  the  particular  poiat,  for  which  it  is  now  eked ;   ahhougb  it 
would  still  ba  maiutaioable  upon  the  other  ground*  stated  in  the 
opinion  of  the  Court.     But  I  am  of  opinioui  that  nothing  in  that 
case  touches  the  present  in  point  of  principle.     That  was  the 
caae  of  a  coasting  vessel,  which  was  seized,  while  she  was  ei^ 
gaged  in  the  coasting  trade  under  a  coasting  liceosei  regular]^ 
granted.    The  material  objections  against  her  were,  that  durii^ 
the  time  the  license  was  in  force  she  was  transferred  to  a  Brkitk 
subject,  and  that  she  was  engaged  in  a  trade,  for  which  she 
was  not  licensed.     The  32d  section  of  the  coasting  act  of  1793^ 
elk  62,  [ch.  8,]  declares,  that  if  any  licensed  ship  or  vessel  shall 
be  transferred  in  whole  or  in  pan,  to  any  person,  who  is  not  at 
the  time  of  such  transfer  a  citiscen  of  or  resident  within  the  Unir 
4ed  Siaie$,  or  if  such  ship  or  vessel  shall  be  employed  in  any 
other  trade  than  that,  for  which  she  is  licensed,  or  shall  be  found 
viih  a  Ibif  ed  or  altered  license,  or  one  granted  for  any  other 
ship  01*  vessel,  every  such  ship  or  vessel,  with  her  tackle,  Sifin 
and  the  emrgo  found  on  board  her^  shall  be  forfeited."    The 
Court  held,  that  the  cargo  found  on  board  at  the  time  of  the 
aeittire  was  forfeited.     But  that  decision  proceeded  upon  tba 
ground  of  the  peculiar  language  of  the  act,  and  the  considerar 
tbo,  that  the  forfeiture  was  a  continuing  forfeiture  by  the  vessel's 
still  sailing  and  acting  iUegaUy  under  the  license  up  to  the  very 
time  of  the  seizure.    If  the  vessel  had  ceased  to  be  engaged  in 
Ibe  coasting  trade,  and  had  afterwards  taken  an  innocent  cargo 
on  board,  there  is  nothiog  in  that  opinion,  which  decides,  that 
such  a  caigo  under  such  circumstances  would  have  been  for^ 
feaied. 

And  here  I  might  stop.  But  I  am  given  to  understand,  that 
the  important  quesiioo,  which  the  parties  wish  to  have  settled, 
and  which  was  the  main  object  of  tlie  present  appeal,  is,  whether 
a  boat  of  the  description  of  that  under  seizure,  owned  by  Brkiik 
subjects^  resident  in  a  Briti$h  province,  is  within  the  prohibitioDS 
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tainted  by  association  with  the  offending  vessel,  the  natural  lao* 
guage  would  have  been,  that  every  such  vessel,  together  with 
the  cargo  found  on  board  at  the  time  of  seizure,  although  not  on 
board  at  the  time  of  the  offence,  shall  be  forfeited.  But  tlie  lain 
guage  used  is  diflbrent,  and  just  such  as  must  have  been  used»  if 
the  cargo  to  be  forfeited  was  to  be  on  board  contemporary  witfa 
the  ofience*  It  is  difficult  to  read  it,  and  not  to  perceive,  that  the 
V«s»l,  her  tackle,  &cc.  and  her  cargo  on  board,  are  to  be  atibct^ 
ed  with  the  forfeiture  at  the  same  instant  of  time.  The  efibct  of 
fe  dtfiereot  construction  would  be  to  create  a  sort  of  floating,  and 
iactuating  forfeiture,  attaching  to  diferent  things  at  di&reart 
thnes.  Thus,  if  various  cargoes  were  put  on  board  at  subsequent 
periods  between  the  time  of  the  offence  and  the  seizure,  one  of 
two  things  must  happen ;  either,  that  the  forfeiture  would  attach 
to  each  successive  cargo  taken  on  board,  and  thus  be  cumulative 
M  all  I  or  that  the  cargo  found  on  board,  though  innocent,  would 
lie  Bubjected  to  the  offisnce,  and  discharge  every  anteeedent 
eai^  from  it.  The  original  cargo  on  board  at  the  time  of 
ihe  offence  might  in  this  way  escape,  although  embraced  in 
ibe  earfus  deUeti;  and  an  entirely  innocent  cargo,  belonging 
to  persons  in  utter  ignorance  of  it,  become  the  victim.  The 
Ibrfeiture  would  thus  be  in  suspense  until  the  moment  of  seizure, 
ittd  depend,  not  upon  association  in  crime,  but  upon  the  choice, 
INT  caprice,  or  diligence  of  the  seizing  officer,  as  to  the  time  of 
aeteiire.  I  do  not  say,  that  such  a  course  of  l^islatioo  might  not 
exist ;  and  if  it  did,  the  Court  would  be  bound  to  act  upon  it  But 
it  would  be  so  extraordinary  and  unprecedented,  so  dissonant  from 
the  principles  of  general  justice  and  convenience,  and  so  subvet* 
aive  of  private  security  and  private  rights,  that  it  would  require 
very  strong  and  direct  expressions  on  the  part  of  the  kgislalure 
t»  justify  such  an  interpretation  of  its  acts. 

The  case  of  The  Schooner  Two  Friends,  in  1  GaUie.  B^. 
1 18,  has  been  cited  by  the  Distnct  Attorney  in  favour  of  his  cob- 
atrocdon  of  the  statute.    If  I  could  view  that  case  in  the  same 
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it|  it  would  very  mucb  abate  my  coofideoce  in  that  decisiOB 
oo  the  parlicular  point,  for  which  it  is  now  cited ;  although  it 
would  still  b6  maintabable  upon  the  other  grounds  stated  in  the 
opinion  of  the  Court.     But  I  am  of  opinion,  that  nothing  io  tbait 
case  touches  the  present  in  point  of  principle.     Ttiat  was  the 
caae  of  a  coasting  vessel,  which  was  seised,  while  she  was  en- 
gl^ed  in  the  coasting  trade  under  a  coasting  license,  reguladf 
granted.     The  material  objections  against  her  were,  that  during 
the  time  the  license  was  in  force  she  was  transferred  to  a  BrUiA 
aubjact,  nod  that  she  was  engaged  in  a  trade,  fur  which  she 
was  not  licensed.     The  32d  section  of  the  coasting  act  of  1793^ 
eh»  62,  [ch.  8,]  declares,  that  if  any  licensed  ship  or  vessel  shall 
be  transferred  in  whole  or  in  part,  to  any  person,  who  is  not  at 
ihe  time  of  such  transfer  a  citizen  of  or  resident  within  the  Unir 
4ed  SuUei,  or  if  such  ship  or  vessel  shall  be  employed  in  any 
other  trade  than  that,  for  which  she  is  licensed,  or  shall  be  found 
widi  a  forged  or  altered  license,  or  one  granted  for  any  other 
ship  or  vessel,  every  such  ship  or  vessel,  with  her  tacUe,  &c« 
and  tke  ctergo  fimnd  on  board  her,  shall  be  forfeited."    The 
Court  held,  that  the  cargo  found  on  board  at  the  time  of  the 
aeiaure  was  forfeited.     But  tliat  decision  proceeded  upon  the 
giound  of  the  peculiar  language  of  the  act,  and  the  considera- 
tion, that  the  forfeiture  was  a  continuing  forfeiture  by  the  vessel's 
aiiil  sailing  and  acting  illegally  under  the  license  up  to  the  very 
linie  of  the  seizure.    If  the  vessel  had  ceased  to  be  engaged  in 
the  coasting  trade,  and  bad  afterwards  taken  an  innocent  cargo 
on  boud,  there  is  nothing  in  that  opinion,  which  decides,  that 
audi  a  caigo  under  such  circumstances  would  have  been  fon* 
felled. 

And  here  I  might  stop.  But  I  am  given  to  understand,  diat 
the  important  question,  which  the  parties  wish  to  have  setded, 
aad  which  was  the  main  object  of  U)e  present  appeal,  is,  whether 
a  boat  of  the  description  of  that  under  seizure,  owned  by  Brkid^ 
subjects,  resident  in  a  Briikk  province,  is  within  the  im>biUtions 
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Utinted  by  association  with  the  offending  vessel,  the  natural  lan- 
guage would  have  been,  that  every  such  vessel,  together  with 
the  cargo  found  on  board  at  the  time  of  seizure,  although  not  on 
board  at  the  time  of  the  offence,  shall  be  forfeited.  But  tlie  la»- 
guage  osed  is  different,  and  just  such  as  must  have  been  used,  if 
the  o4rgo  to  be  forfeited  was  to  be  on  board  contemporary  with 
the  ofience*  It  is  difficult  to  read  it,  and  not  to  perceive,  that  the 
V«s»l,  her  tackle,  &tc.  and  her  cargo  on  board,  are  to  be  afl^t*- 
ed  with  the  forfeiture  at  the  same  instant  of  time.  The  efibct  of 
fe  di&reot  construction  would  be  to  create  a  sort  of  floating,  and 
iuctuating  forfeiture,  attaching  to  diflferent  things  at  di&reort 
limes.  Thus,  if  various  cargoes  were  put  on  board  at  subsequent 
periods  between  the  time  of  the  offence  and  the  seizure,  one  of 
two  things  must  happen ;  either,  that  the  forfeiture  would  attach 
to  each  successive  cargo  taken  on  board,  and  thus  be  cumulative 
M  all }  or  that  the  cargo  found  on  board,  thougii  innocent,  would 
lie  Bubjected  to  the  oflfence,  and  discharge  every  antecedent 
eai^o  from  it.  The  origmal  cai^o  on  board  at  the  time  of 
the  offence  might  in  this  way  escape,  although  embraced  in 
ihe  eorpma  ddicti;  and  an  entirely  innocent  cargo,  belonging 
m  persons  in  utter  ignorance  of  it,  become  the  victim.  The 
Ibrfeiture  would  thus  be  in  suspense  until  the  moment  of  seizare» 
and  depend,  not  ufKNi  association  in  crime,  but  upon  the  choice, 
INT  caprioe,  or  diligence  of  the  seizing  officer,  as  to  the  time  of 
aetaure.  I  do  not  say,  that  such  a  course  of  legation  might  not 
exist ;  and  if  it  did,  the  C!ourc  would  be  bound  to  act  upon  it.  But 
k  would  be  so  extraordinary  and  unprecedented,  so  dissonant  from 
the  principles  of  general  justice  and  convenience,  and  so  subvet- 
aive  of  private  security  and  private  rights,  that  it  would  require 
very  strong  and  direct  expressions  on  the  part  of  the  legislature 
to  justify  such  an  interpretation  of  its  acts. 

The  case  of  The  Schooner  Two  Fr%end$j  in  1  GaUia.  i2q»* 
1 18,  has  been  cited  by  the  Dist/ict  Attorney  in  favour  of  his  con- 
atfuction  of  the  statute*    If  I  could  view  that  case  in  the  sane 
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It,  it  would  very  much  abate  mjr  confidence  in  that  decisioB 
oo  the  particular  point,  for  which  it  18  now  cited ;  akbougb  k 
would  still  be  maintainable  upon  the  other  grounds  stated  in  the 
opinion  of  the  Court.  But  I  am  of  opinioui  that  nothing  io  that 
case  touches  the  present  in  point  of  principle.  That  was  the 
case  of  a  coasting  vesseii  which  was  seizedy  while  she  was  en- 
gaged in  the  coasting  trade  under  a  coasting  license,  regolarif 
granted.  The  material  objections  agaidst  her  were,  that  during 
the  time  the  license  was  in  force  she  was  transferred  to  a  Briiish 
subject,  «nd  that  she  was  engaged  in  a  trade,  fur  which  she 
was  not  licensed.  The  32d  section  of  the  coasting  act  of  1793^ 
ebb  52,  [ch.  8,]  declares,  that  if  any  licensed  ship  or  vessel  shall 
be  tiansferred  in  whole  or  in  part,  to  any  person,  who  is  not  at 
the  time  of  such  transfer  a  citizen  of  or  resident  within  the  Uni- 
ied  Siaieif  or  if  such  ship  or  vessel  shall  be  employed  in  any 
other  trade  than  that,  for  which  she  is  licensed,  or  shall  be  found 
with  a  forged  or  altered  license,  or  one  granted  for  any  other 
ship  or  vessel,  every  such  ship  or  vessel,  with  her  tackle,  j^, 
and  the  ettrgo  found  on  board  her,  shall  be  forfeited.''  Tlie 
Court  held,  that  the  cargo  found  on  board  at  the  time  of  the 
aeisure  was  forfeited.  But  that  decision  proceeded  upon  the 
giQund  ol  the  peculiar  language  of  the  act,  and  the  considera- 
taoD,  that  the  forfeiture  was  a  continuing  forfeiture  by  the  vessel's 
still  sailing  and  acting  illegally  under  the  license  up  to  the  very 
tinne  of  the  seiaure.  If  the  vessel  had  ceased  to  be  engaged  in 
the  coasdng  trade,  and  had  afterwards  taken  an  innocent  cargo 
on  boffipd,  there  is  nothing  in  that  opinion,  which  decides,  that 
soeh  a  caigo  under  such  circumstances  would  have  been  foi^ 
leileu. 

And  here  I  might  stop.  But  I  am  given  to  understand,  that 
the  important  question,  which  the  parties  wbh  to  have  settled, 
and  which  was  the  main  object  of  tlie  present  appeal,  is,  whether 
a  boat  of  the  description  of  that  under  seizure,  owned  by  Brkuk 
aubjectSy  reodeat  in  a  BrMih  province,  is  within  the 
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of  the  act  of  1820.  The  point  has  been  fully  argued  in  the 
present  case,  as  well  as  in  a  former  case  before  this  Court ;  and 
as  all  parties  press  for  a  decision  upon  it,  and  it  is  of  great  inter- 
est to  the  inhabitants  of  Maine  bordering  on  the  British  prov- 
inces, the  Court  will  not  decline  to  express  Its  opinion. 

The  true  answer  depends  upon  the  point,  whether  an  open 
boat,  owned  by  a  British  subject,  is  a  vessel  within  the  meaning 
of  the  act  of  1 820.     In  the  case  of  The  United  States  vs.  «iii 
Open  Booty  J^oyes,  claimant,  decided  at  the  last  October  Term, 
at  Wiscassei^  the  point  was  much  discussed  ;  and  the  reasoning 
of  the  Court  led  to  the  conclusion,  (though  there  was  no  absolute 
decision)  that  an  open  boat,  without  decks  or  masts,  was  not  a 
'*  vessel  "  within  the  purview  of  the  statute,  because  in  a  nautical 
sense,  as  well  as  in  the  sense  of  our  revenue  and  navigatiofi 
laws,  the  term  '*  vessel "  is  used  in  contradistinction  to  such 
boats,  to  indicate  a  class  of  larger  sized  shipping.     1  do  not  go 
over  the  illustrations  used  on  that  occasion,  because  the  case  is 
already  before  the  public ;    but  I  advert  to  it  simply  to  state, 
that  further  reflection  has  induced  me  to  adhere  to  that  opinion. 
The  boat  now  before  the  Court  could  not-  be  lawfully  employed 
in  any  trade  from  the  province  of  New  Brunsvnck  to  the  United 
States,  with  goods  of  foreign  growili  or  manufacture ;  because 
such  trade  is  prohibited  by  the  act  of  1799,  ch.   128,  ^  92,  to 
vessels  of  less  than  thirty  tons.     She  was  not  in  fact  so  em- 
ployed.    Unless  she  was  prohibited  from  an  entry  into  our  ports^ 
the  subsequent  act  of  receiving  a  cargo  on  board  of  American 
growth  for  a  return  voyage  to  JVew  Brunswick  constituted  no  of- 
fence.    The  words  of  the  act  of  1820  do  not,  in  my  judgment, 
prohibit  such  an  entry,  or  such  an  exportation.     This  Court  is 
not  at  liberty  to  look  beyond  the  words  of  the  act  for  the  policy, 
which  governed  its  provisions.     The  words  must  be  construed 
according  to  their  natural  import,  taken  in  connexion  with  other 
statutes  foi'  the  regulation  of  commerce.     It  is  a  well  known 
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rule,  that  penal  statutes  are  construed  strictly  ;  and  that  forfeit- 
ures are  not  to  be  inflicted  by  straining  the  words  so  as  to  reach 
some  conjectural  policy,  not  avowed  on  the  face  of  the  statute. 
Even  where  cases  lie  within  the  same  mischief,  if  they  are  not 
provided  for  in  the  text  of  the  act,  courts  of  justice  do  not  adven* 
ture  on  the  usurpation  of  legisladve  authority  to  tneet  them.  I 
must  confess  too,  that  if  I  were  at  liberty  to  travel  out  of  the 
words  of  the  act,  and  consult  any  supposed  public  policy  of  the 
government,  there  is  no  clear  ground,  upon  which  I  could  affirm, 
that  boats  of  this  description  were  intended  by  the  government  to. 
be  excluded  from  our  ports,  or  were  prohibited  from  carrying 
goods  from  our  ports  to  the  British  colonies. 

One  argument,  much  pressed  by  the  counsel  for  the  claimants 
.in  the  former,  as  well  as  in  the  present  case,  requires  to  be  no- 
ticed. It  is,  that  no  British  owned  vessels  are  within  the  act  of 
1820,  except  such  as  are  British  owned  and  navigated  in  the 
sense  of  the  British  navigation  and  registry  acts.  It  is  said,  and 
said  truly,  that  this  Court,  sitting  in  admiralty,  may  take  notice  of 
Aese  acts  ;  and  that  the  very  terms  of  our  prohibitory  and  retal- 
iatory acts  invite  the  Court  to  such  an  examination,  by  the  refer* 
ences,  which  are  tacitly  made  to  the  British  system.  But,  giving 
whatever  force  we  may  to  this  line  of  argument,  it  must  still  be 
conceded,  that  our  own  acts  must  be  construed  by  their  own 
words ;  and  that  though  the  causes  of  our  prohibitory  system 
may  be  found  in  the  corresponding  British  legislation,  yet  it  by 
DO  means  follows,  that  Congress  was  bound  to  stop,  where  that 
stopped ;  or  intended  to  confine  its  own  enactments  to  the  exist- 
ing state  of  the  British  shipping  laws.  The  Court  then  is  not 
called  upon  to  impose  any  limitation  upon  the  words  of  ttie  act 
of  ^820,  which  they  do  not  of  themselves  import.  The  words 
are  "  every  vessel  owned,  wholly  or  in  part,  by  a  subject  or  sub- 
jects of  his  Britannic  Majesty."  Now,  a  vessel  may  fall  within 
this  category,  although  she  is  not  registered  or  navigated  accord- 
ing to  the  British  acts,  so  as  to  entitle  her  to  the  statute  benefits  of 
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present  ca«e.  as  well  >>;^cCs  is  quite  another  thing. 

as  all  parties  presF        ^.y^^^x  own  legislation  depend- 

est  to  the  inbabr         .'^/^L,0^     *   «  .        j      i-  i* 

V'O^.^^*^^*^^  every  moment ;  and  a  slight 

iDces,  the  Cor       ^'^Lfl'^^ru  I'-i       •    ••  \x 

'  ^^Jy  t/f^\^o(aeT  own  colonial  navigation  would 

The  triK      y^'^^ii^^ 


^^^Jib^'^UB  ^^^^^'^  *nd  reduce  it  to  a  dead  letter 
boat*  owr       ^ ^a^     •rf'  if''^^^ 

/•^^'^^    /^ {^urt  to  presume,  that  so  obvious  a  re- 

®       ^    J^^  the  scope  of  the  legislation  of  Congress,  and 

^^        ^,  /^  '^jjed  for  i    The  words  of  the  act  of  1820  cover 


*  .^l**^^riifirf  '*^^  ^^"  ^'^'^  Court  say,  that  they  are  to  be 

'  0^  *  ^tr^9  so  as  to  be  inoperative,  where  they  would  be 

f0f^^\jgd,  '<!  cases  within  the  same  mischief,  and  jusufyiog 

00^     reiaiiationf     My  opinion  is,  that  every  vessel  owned  by 

/^r|^5jects,  domiciled  in  the  British  dominions,  is  witbia 

^.  ffot  of  the  act ;    and  that  though  our  retaliatory  system 

jrgd  ^  ^^^  ^^^^  ^^  ^^  British  laws,  it  meant  to  meet  them, 

itt  titeir  form,  but  in  their  principle,  however  that  raigbt  be 

^giied- 
Upon  the  whole  my  opinion  is,  that  the  decree  of  the  District 

Q^Ti  must  be  affirmed  ;   but  I  shall  certify  that  there  was  rea- 
sonable cause  of  seizure. 

Decree  aee^rditigfy. 
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Edward  Lowber  v$.  Williak  Shaw. 

Whan  oeftain  amchaMs  tad  MiCeMd  into  a  writtm  ooatnct  to  rabicribe  certain 
fums  for  a  Tojage  to  A/Hem,  Ac.  and  aothoriied  tbeix  agent  to  dtaw  bUli  for  flie 
amount,  tfhe  fitted  out  the  expedition,  and  he  drew  a  biU  on  one  of  the  subicriben, 
for  the  amount  inbicribed  by  him,  to  pay  for  goodi  bought  for  the  voyage  on  the 
credit  of  the  written  antliority  abore  slated,  which  waa  ahown  to  tta  |Myee  «f  tta 
Uli ;  it  was  ktld,  that  the  ag^nt,  though  drawer,  was  a  competent  witness  to  pioTe 
the  facte  in  a  euit  brought  by  the  payee  against  tlie  subscriber,  upon  a  construe 
fMM  aooeplance  of  the  bill,  it  hairiiig  been  diilioiMHued,  when  preiaiMed  for  .aooep|- 


^ssuMPsiT  by  the  plaintiff  as  payee  of  a  biD  of  exchange  drawn 
at  Philadelphia^  by  one  Edmund  Roberttf ,  on  the  defendant,  at 
Portsmouth^  New  Hampshire.  The  bill  was  dated  I3th  of  May, 
1827,  for  ^500  payable  to  the  plaintiff  or  order,  at  four  months, 
for  value  received  '*  being  the  amount  of  one  share  and  interest 
in  the  cargo  of  the  brig  Mary  Ann.''  The  declaration  contained 
three  counts.  1.  On  the  bill  as  an  accepted  bill.  2.  For  money 
had  and  received.  3.  For  money  laid  out  and  expended.  Plea, 
the  general  issue. 

VOL.  V.     '    *  31  * 
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At  the  trial  it  appeared  ia  evidence,  that  the  defendaDt,  with 
sundry  other  merchants  at  Porismouiky  on  the  1st  of  December 
1826,  signed  the  following  paper.  ^  The  undersigned,  having 
subscribed  the  several  sums  set  against  our  respective  names  for 
a  contemplated  voyage  to  the  eastern  coast  of  jyrica  and  else- 
where, do  hereby  authorize  Mr.  Edmund  Roberts^  of  ParU^ 
motUhf  JVet9  Hampshire^  our  agent  and  supercargo,  to  draw  on 
us  for  the  amount  subscribed,  in  case  he  should  complete  his  ar- 
rangements, and  fit  out  the  said  expedition."  The  defendant 
signed,  "  WiUum  Shaw,  $500."  The  bill,  when  presented  to 
the  defendant,  on  the  29th  of  May  1827,  was  refused  accept- 
ance ;  but  the  plaintiff  contended,  that  the  paper  was  a  construct- 
ive acceptance  in  point  of  law. 

The  paper  being  read  in  evidence,  Roberts  was  offered  as  a 
witness  to  prove,  that  he  fitted*  out  the  expedition  in  the  Mary 
Ann^  and  drew  the  bill,  and  that  it  was  given  for  powder  fumisb- 
ed  for  the  voyage  by  the  plaintiff,  upon  the^faith  of  the  authority 
of  the  paper,  which  was  shown  to  him  to  procure  the  credit* 
The  witoeas  was  objected  to  aa  inconqietBnt  from  interest,  by 
CutU  and  Bartlett  for  the  defendant,  and  the  objection  was  re- 
^ed  by  Mason  for  the  plaintiff. 

An  eflfort  was  made  to  prove  a  release  by  the  plaintiff  to  die 
witness ;  but  it  fjeiiled  frpnii  want  of  proof  of  the  signature  of  the 
plaintiff,  or  of  the  subscribing  witness  to  the  release,  which  was 
produced  in  Court* 

The  defendant's  counsel  cited  7  Term  Rep.  365. 

Stort  J.  My  opinion  is,  that  the  witness  is  competent  witi^ 
out  a  release.  It  is  the  common  case  of  an  agent  called  upon  tp 
prove  his  authority  and  agency ;  and  that  has  always  been 
deemed  an  excepted  case.  The  witness  has  an  equal  iuterest 
either  way*  If  he  drew  the  bill  without  authority,  and  it  is  re- 
covered from  the  defendant,  then  he  is  responsible  over  to  the 
latter.  If,  on  the  other  hand,  no  such  recovery  is  bad,  be  is 
(able  to  the  plaintiff.    The  witpess  must  therefore  be  admitted. 
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He  proved  tbe  facts  above  stated.  In  the  farther  progress  of 
the  cause,  tbe  defence  turned  upon  tbe  ground,  that  the  witness 
bad  deviated  from  his  authority  ki  the  shipmedCs  for  Ae  voyage, 
and  that  the  facts  were  known  to  the  plaintiff.  It  was  admitted, 
that  upon  tbe  authorities  there  was  a  constructive  acceptance  of 
the  tnll,  if  taken  as  the  {dain^  contended,  and  there  was  no  ex- 
cess of  authority  in  drawing  the  bill  known  jit  the  time  lo  die 
plaintiff.    Tbe  jury  found  a  verdict  for  tbe  plaintiff 
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Archdeacon  Mc  Neii<  vs.  James  Magbe  and  others. 

Bill  for  a  reconveyance  of  an  estate  npon  an  agreement  and  subsequent  awards  dis- 
missed upon  the  circumstances,  tlie  bill  being  brought  against  pnrcliasers  after  a 
considerable  lapse  of  time,  the  original  vendee  beiqg  dead  and  insolvent. 

Where  an  award  directed  each  party  to  release  to  the  other  certain  estate,  and  the 
term  of  30  days  was  directed,  within  which  the  acts  were  to  be  done ;  the  acts  are 
to  be  deemed  concurrent  acts,  so  that  neither  party  can  insist  upon  a  release  witli- 
out  ofiieriog  to  execute  a  release  on  his  own  part  to  tlie  other  party. 

Courts  of  equity  have  jurisdiction  to  enforce  a  specific  performance  of  an  award  re- 
specting real  estate.  But  he  who  seeics  peifomuinoe  roust  show  a  readiness  to 
perform  all  the  award  on  his  own  part* 

After  long  delay  and  laches  a  court  of  equity  will  not  decree  a  specific  performance  of 
an  award,  especially  where  there  lias  been  a  material  change  of  circanutancet, 
and  injury  to  the  other  party. 

AforHorit  it  will  not  decree  it  against  purchasers  even  with  notice,  if  their  vendee 
is  dead  and  insolvent  so  that  they  can  have  no  remedy  over. 

Qtcore,  in  what  cases  a  court  of  equity  will  award  damages  as  a  oompensatioo  for 
delay  on  a  bill  for  a  specific  performance. 

In  wiiat  cases  tlie  registry  of  a  deed  is  constructive  notice. 

The  registry  of  a  deed  or  paper  not  duly  |  or  legally  recorded,  is  not  oonstnicdvfr  no* 
tice. 

QiMsrs,  if  an  award  respecting  real  estate  is  requiied  to  be  registered  by  the  laws  of 
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Notice,  if  denied  by  the  answer,  most  be  proved  by  two  witnesses,  or  by  one  witness 
and  circumstances. 

Ufa  bill  admits  the  dtfendant  to  be  a  porchaser  of  tke  legal  title,  and  the  plaintiff  sett 
ap  an  eqtUtable  title,  and  demands  a  conveyance  of  the  legal  title  to  himaelC  ho 
mast  aver  and  prove  all  the  material  facts  to  entitle  him  to  such  conveyance.  If 
be  relies  on  notice  In  the  purchaser,  he  most  aver  it  in  his  bill,  and  if  not«dmitted 
by  the  answer,  be  must  prove  the  notice  iMfore  he  can  have  relief 

A  purchaser,  who  chooses  to  answer  the  bill  generally,  need  not  aver,  that  he  is  a 
purobaser  without  notice.    The  plaintiff  most  prove  notice. 

B1JLI4  in  equity.  The  cause  came  to  a  heariog  upon  the  bill^ 
aoswers,  depositioaS|  and  exhibits }  and  was  argqed  by  Sumner 
and  Webtter  for  the  plaintiff,  and  by  William  Sullivan  for  the 
respondents.  The  material  facts  are  stated  in  the  opinion  of  the 
Court,  as  follows. 

SxoaT  J.  This  is  the  case  of  a  biQ  in  equity,  which  was  set 
down  for  a  hearing  at  the  last  term,  but  from  circumstances,  to 
which  it  is  unnecessary  to  allude,  argued  at  so  late  a  period  of 
the  term,  that  a  continuance  of  it  for  advisement  became  indis- 
pensable. ' 

.  On  the  13th  of  February  1808,  Mc  J>feU  (the  plaintiff)  exe- 
cuted two  deeds  of  conveyance  (which  were  recorded  on  the 
same  day)  to  James  Magee,  (one  of  the  original  defendants  but 
since  deceased,)  whereby,  for  the  asserted  consideration  of 
$40,000,  he.  granted  to  Magee,  in  fee  simple,  certain  parcels  of 
land  in  Charkstovmy  Massachusetts.  On  the  same  day  an 
agreement  under  seal  was  executed  between  the  same  parties, 
whereby,  after  reciting  the  sale  by  the  deeds  aforesaid,  and 
that  Magee  had  given  liis  notes  for  the  $40,000  purchase  money 
to  Mc  J^Teilf  and  that  Mc  JSTeil  was  indebted  to  sundry  persons 
as  by  a  schedule  annexed,  amounting  to  $18,850,  Magee  cov- 
enanted, "  that  whenever  the  said  Mc  Aet/,  his  heirs,  &c.  shall 
feel  dissatisfied  with  the  said  security  of  the  purchase  money 
aforesaid,  or  shall  require  a  reconveyance  of  the  estate  described 
by  said  deeds,  and  shall  give  notice  thereof  to  the  said  Magee^ 
bis  .heirs,  &c.  he  or  they  shall  fonhwith  reconvey  to  said 
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Mc  KeU^  his  heirs,  he.  all  right  and  title  derived  to  him  the  said 
Mctgee  by  virtue  of  the  two  deeds  afcnresatd,  the  said  Mc  Jfeit 
giving  up  to  the  said  Magee  his  notes  aforesaid.     And  if  the  said 
Magee  shall  then  have  made  any  lease,  sale,  or  other  eonvey^ 
ance  respecting  any  of  the  lands  aforesaid,  the  same  shall  go  to 
the  benefit  of  the  said  Mc  JVefl,  his  heirs,  ho.  the  notes^  OKmey, 
securities,  or  other  property  received  in  lieu  thereof  by  said 
Mi^ee  to  be  transferred,  be.  to  the  said  Mc  JVei2,  his  heirs,  &cc. 
unless  the  said  money  he.  shall  have  been  previously  applied  id 
payment  of  any  of  said  Mc.  JVetTt  debts  as  aforesaid.*'    And  it 
was  therein  afterwards  declared,  diat  ^  the  true  intent  and  mean- 
mg  of  the  aforesaid  contract  is,  that  in  case  the  said  Mc  JVaZ,  hi^ 
heirs,  be.  shall  elect  to  deliver  up  to  the  said  Magee,  his  beirsi 
Izc.  the  notes  aforesaid,  and  have  the  land  reconveyed  to  him  or 
them  as  aforesaid,  that  the  said  JIfc  JVetZ  shall  account  for,  and 
repay  all  the  sums  paid  by  the  said  Magee  on  his  said  notes ;  and 
that  the  said  Magee,  his  heirs,  &c.  shall  account  for  all  the  lands 
sold,  leased,  or  otherwise  transferred,  or  incumbered  either  by 
applying  the  avails  thereof  to  the  said  Mc  J)/eiPs  debts  as  afore- 
.  said,  or  any  part  thereof,  or  by  transferring  the  said  proceeds 
specifically  to  the  value  thereof  to  the  said  Mc  JfeUj  his  heirs, 
Ice.  on  request ;  and  all  the  residue  of  said  estate,  which  may 
be  unsold  at  the  time  of  accounting  as  aforesaid,  shall  also  be  re^ 
conveyed  to  the  said  Mc  JVeil,  his  heirs  be. ;  excepting  however 
any  and  all  incumbrances,  whereby  the  said  Me  JfeU  is  to  be 
benefited  by  having  the  amount,  for  which  the  same  marf  harre 
been  incumbered,  applied  to  the  discharge  of  his  debts,  as  herrin 
provided.    The  said  Magee  to  retain  sufficient  property  to  pay 
aU  reasOQd[>le  expenses  he  may  incur,  in  all  negotiations  ia  said 
property,  and  a  just  and  fair  compensation  for  his  own  time  and 
trouble."    This  agreement  was  not  recorded  until  the  d5th  of 
September  1609.    There  was  a  correspondent  agreement  exe- 
cuted by  Me  NeM  to  Magee  on  the  same  day,  givmg  Mo^ee  a 
like  election  to  ^e  up  the  purehaae  on  the  same  lenius  flitildrtit 
mviandii.  ' 
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Difficukies,  as  might  oaturally  be  expected,  soon  grew  up  be* 
Iweeo  the  parties  io  the  executioo  of  the  trusts  thus  gener^jr 
created,  and  carrying  in  their  own  bosom  the  elements  of  dis- 
cord* 

On  the  Idth  of  April  181 1,  Md  AMI  and  Magee  entered  into 
an  agreement  under  seal,  by  which  they  submitted  all  claims  and 
demands  growing  out  of  the  deeds  and  contracts  aforementioned, 
or  otherwise,  to  three  arbitrators,  and  covenanted  to  abide  by 
any  award,  which  they  or  any  two  of  them  should  make  in  the 
premises,  under  a  penalty  of  ^50,000.    It  was  specially  cove- 
nanted, that  for  any  sums  of  money  which  the  arbitrators  should 
award  to  Mugee  for  expenditures,  services,  &c.  he  (Mage^) 
should  take  in  payment  and  satisfaction  such  portion  of  the  lands 
conveyed  to  him,  as  the  arbiU*ators  should  award  ;  and  that  the 
arbitrators  should  make  a  valuation  of  the  lands  conveyed,  and 
award  what  portion  should  be  conveyed  to  Magee,  and  what  to 
Me  «Yei(,  and  describe  the  same  accordingly,  and  state-the  time 
when  the  deeds  necessary  to  carry  their  award  into  effect  should 
be  executed ;  and  that  Magee  should  reconvey  all  the  rest  and 
residue  to  Mc  JSTeU  in  fee  simple,  free  of  incunUfrancea  by  him 
made  ;  and  that  McJ^TeU^  on  receiving  such  conveyance,  should  re- 
lease to  said  Magee  all  right,  title,  claim,  and  demand,  in  law  and 
in  equity,  as  to  the  portion  of  said  land,  which  should  remain  to 
Magee,  and  be  by  him  held.     The  promissory  notes  were  to  be 
deposited  with  the  arbitrators ;  and  upon  delivery  of  such  deed 
to  Mc  J)reU,  or  tender  of  delhrery,  the  said  notes  were  to  be  given 
tip  to  Mqgee. 

The  arbitrators,  after  many  hearings  of  the  parties,  on  the 
Ulsiot  May  1811  made  their  award.  By  it  they  awarded,  that 
a  balance  of  ^7,100  was  due  from  Mc  J^TeU  to  MJagee.  They 
then  proceeded  to  state  their  valuation  and  division  of  the  lands 
conveyed,  describing  the  same  specifically,  and  awarded  one 
jportioo,  equal  in  value  to  ^7,100,  to  Magu,  and  the  other  por* 
^  thereof  e^ual  in  value  to  #2833|  to  Mc  JfeiL    They  fuitber 
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awarded,  that  Mc  JVet?  should  within  twenty  days  execute  a  deed 
or  deeds  of  release  to  Magee^  with  covenants  of  warranty  against 
incumbrances  made  by  him,  and  of  all  lawful  claims  of  persons 
claiming  under  him,  as  to  the  lands  awarded  to  Magee.  And 
that  Magee  should  execute  within  twenty  days  a  deed  or  deeds  o' 
gift,  grant,  bargain,  sale,  and  release,  to  Me  Aetl,  of  all  the  land 
awarded  to  him,  with  like  covenants  of  warranty. 

On  the  18th  day  of  August  1811,  Magee  tendered  a  deed  to 
Mc  J^TeU  duly  executed  and  acknowledged  by  him,  (Magee,)  of 
the  land  awarded  to  Mc  JSTeSy  in  conformity  to  the  terms  of  the 
award ;  and  at  the  same  time  requested  Mc  Neil  to  execute  and 
acknowledge  a  deed  of  the  lands  awarded  to  him,  {Magee,)  which 
deeds  were  drawn  up  in  conformity  to  the  award.  Mc  JVeil  re- 
fused to  receive  the  deed  executed  and  acknowledged  by  Magecy 
and  also  to  execute  the  deed  prepared  for  him  to  execute  to 
Magee.  ■ 

A  suit  was  brought  by  Magee  against  Mc  JSTeil  at  the  Januaty 
term  of  the  Court  of  Common  Pleas  for  Suffolk  County,  1812, 
for  the  penalty  in  the  submission,  to  enforce  the  award.  At  the 
September  term  of  the  same  Court  in  1812,  a  suit  was  brought 
by  Mc  JVieil  against  Magee,  upon  the  notes  given  for  the  ^^40,000 
purchase  money.  Both  of  these  suits  were  brought  to  a  decision 
at  the  March  term  1814,  of  the  Supreme  Court  of  the  State  of 
Massachusetts,  the  first  upon  a  demurrer  to  special  pleadings ; 
and  the  last  upon  an  agreement  of  facts  by  the  parties,  bringing 
the  validity  of  the  award  before  the  Court.  After  a  hearing 
and  due  proceedings  had,  the  Court  appear  to  have  adjudged  the 
award  good,  as  a  bar  to  the  suit  upon  the  notes ;  and  the  other 
suit  was  decided  in  favour  of  Mc  JVeil  upon  the  pleadings,  the 
plaintiff's  replication  being  adjudged  to  be  bad  and  insufiicient. 

In  the  years  1813  and  1814  Magee  sold  the  lands  awarded  to 
Mc  JVeil,  for  various  considerations,  to  certain  of  the  defendants ; 
and  in  December  1814  he  mortgaged  the  lands  awarded  to  him- 
self, (excepting'  that  part,  which  bad  been  mortgaged  to  Marga- 
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V  ret  Jliagee)  to  iSunon  Eliot  for  a  large  sum.  By  subsequent 
assignments,  the  same  lands  so  conveyed  to  Eliot  came  into  the 
htoids  of  ^mot  Binney ;  but  whether  the  equity  of  redemption 
bad  been  foreclosed  did  not  appear  by  any  of  the  proofs  in  tbe 
cause.  But  it  did  appear,  that  Mc  JVeil  in  June  1819,  for  tbe 
nominal  consideration  of  $1,  released  all  his  title  in  tbe  same  |ao4s 
to  BiiiTuy. 

To  this  summary  of  tbe  leading  facts  it  may  be  necessary,  (or 
a  more  full  understanding  of  the  case,  to  add,  that  the  original 
b}ll  was  commenced  at  May  term  1823  against  Jama  Mtfgee, 
and  against  sundry  other  persons  claiming  portions  of  the  land  aa 
purchasers  &£c.  under  him. 

The  original    bill  was  founded  solely  upon  the  deeds  of 

» 

Mc  Aet/  to  MageCy  and  tbe  collateral  agreements  between  them. 
After  stating  the  substance  of  those  instruments  it  cbargeil,  that 
on  the  15th  of  October  1810,  Mc  JVeU  became  dissatisfied  with 
the  said  security  for  the  purchase  money,  and  required  a  recon«* 
«  veyance  of  the  lands  then  unsold  from  Magee  ;  and  that  Mc  JVeil 
did  then  and  afterwards  ofier  and  tender  to  Magee  his  notes,  and 
to  account  for  and  repay  all  sums  of  money  paid  by  Magee  on 
bis  notes,  and  on  the  debts  of  Mc  JVeil,  and  to  permit  Magee  to 
retain  sufficient  property  to  pay  all  his  reasonable  expenses  and 
a  just  and  fair  compensation.  It  then  charged,  that  Magee^  con^ 
federating  with  the  other  defendants,  refused  to  reconvey,  and 
that  he  made  divers  conveyances  to  his  confederates,  &c.  under 
which  they  had  ertered  and  occupied ;  and  then  prayed  for  a 
discovery  and  account,  and  a  delivery  of  possession  of  the  lands, 
or  of  so  much  thereof,  as  he  was  equiubly  entided  to,  and  for 

further  relief. 

Margaret  Magee  (one  of  the  defendants)  died  in  July  182SI, 
and  James  Magee  died  in  December  1823.  Their  deaUis  wert 
accordingly  suggested  on  the  record.  A  bill  of  revivor  was  filed 
at  May  term  1824  against  the  administrator  of  Margaret  Magee, 
upon  which  process  was  duly  issued. 

vol-  ▼.  ^^. 
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In  January  1825  the  bill  was  amended  in  several  particulars. 
The  amended  bill,  among  other  things,  stated,  that  James  Mat^ee 
was  dead,  having  at  that  time  no  goods  or  estate  whatsoever; 
and  that  the  agreement  of  1808  was  recorded  in  September 
1809.  It  added  other  parties,  as  defendants  to  the  bill,  with  apt 
words  to  charge  them  as  purchasers  under  Magee.  It  then  pro-> 
ceeded  to  state  certain  pretences,  under  which  the  confederates 
claimed  title,  denying  the  same ;  and,  among  other  things,  stated, 
that  they  set  up  the  submission  and  award  before  mentioned,  and 
the  refusal  of  Mc  JVeil  to  comply  with  the  same.  It  admitted 
the  existence  of  the  submission  and  award,  but  charged  that  tbe 
arbitrators  had  no  authority  to  award  a  deed  of  any  particudar 
form,  or  containing  any  particular  covenants  to  be  made  by 
Mc  Neil  to  Magee;  and  that  the  arbitrators  exceeded  their  au- 
thority in  prescribing  such  form  of  the  deeds  to  be  given  by 
Me  JNeil  and  by  Magee  ;  and  further,  that  tbe  award  was  not 
pursuant  to  the  submission  in  another  respect,  inasmuch  as  it  did 
not  Gx  the  day,  on  which  the  deeds  should  be  delivered  by  the 
parties,  nor  that  Magee  should  Jint  make,  execute,  and  deliver 
to  Mc  JVeil  a  deed  of  the  lands  set  off  to  him,  nor  make  any 
award  respecting  the  notes ;  and  that  on  these  accounts  it  was 
null  and  void.  But  if  valid,  it  charged,  that  Magee  did  not  exe- 
cute the  proper  deeds,  nor  were  the  lands  free  of  incumbrances 
made  by  Magee  ;  and  that  a  delivery  of  such  deed  of  the  lands, 
free  of  incumbrances,  was  a  condition  precedent  to  any  act  to  be 
done  by  Mc  JVeUj  and  that  Mc  JVeil  is  now  entitled  to  the  lands 
so  set  off  to  him.  It  then  charged,  that  the  confederates  had 
notice  of  the  conditions  and  trusts,  on  which  the  lands  were  held 
by  Magecj  and  of  the  award,  and  of  the  tide  of  JUe  JVeilj  &c. 
at  the  time  of  their  respective  purchases.  It  then  stated  another 
pretence,  viz,  that  a  large  portion  of  the  lands  was  mortgaged  to 
one  Sitnon  Eliot^  and  by  him  assigned  to  one  Amos  Binnejff  to 
whom  afterwards  Mc  JVeil  released  all  bis  right  and  title ;  and 
charged,  that  a  part  only  of  such  lands  contained  in  the  orii 
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deeds  was  so  conveyed,  and  that  the  mortgage  had  been  paid  off 
and  satisfied. 

The  amended  bill  then  stated,  that  a  part  of  the  lands  (to  some 
of  which  Samuel  Jaquesy  one  of  the  defendants,  claimed  tide) 
was  mortgaged  by  Mc  JVeil  to  Margaret  Magee^  the  defendant, 
on  the  28|h  of  August  1801,  as  security  for  $7000,  with  power 
to  sell ;  and  on  the  28th  of  August  1807  was  again  mortgaged 
by  Mc  Neil  to  her  for  $7000,  and  that  it  was  pretended,  that 
she  took  peaceable  possession  for  non-payment,  and  continued  the 
possession  until  the  29th  of  March  1811,  and  then  granted  the 
premises  to  James  Magee  in  fee,  who  then  executed  a  deed  of 
covenant  to  reconvey  the  same  to  her  on  request;  and  that  af- 
terwards, on  the  Ictbof  October  1813,  he  did  reconvey  the 
same  to  her  in  fee,  and  that  the  mortgage  money  was  never  paid, 
and  the  mortgage  was  thereby  foreclosed.  It  charged  on  the 
contraiy,  that  the  mortgage  money  was  paid,  and  the  mortgages 
ought  to  have  been  discharged ;  that  there  was  no  foreclosure 
or  possession  as  pretended,  &c. ;  that  these  conveyances  and 
release  by  James  Magee  to  the  said  Margaret  were  without  a 
valuable  consideration,  and  she  at  the  time  well  knew,  that  he 
held  the  equity  in  the  same  lands  upon  the  cooditions  and  trusta 
abovementiooed  ;  and  had  no  r^ht  to  give  such  a  release. 

At  May  term  1827,  a  bill  of  revivor,  was  filed  to  revive  the 
cause  against  S!man  E.  Oreene^  adminbtrator  of  Jamee  MageCf 
who  subsequently  appeared,  and  filed  an  answer.  At  May  term 
1828,  upon  motion  of  the  plaintiff  the  bill  was  dismissed  as  to 
Margaret  Magee  and  her  representative,  and  her  name  waa 
struck  out  of  the  bill.  And  the  like  dismissal  took  place  as  to 
Janatian  Jhnory^  one  of  the  defendants,  who  died  pending  the 
proceedings. 

The  general  replication  having  been  filed,  the  cause  was,  by 
die  consent  of  the  parties,  set  down  for  a  hearing  at  October 
term  1828 ;  and  upon  breaking  the  argument,  it  having  been 
iodmated  by  the  Court,  that  the  decision  of  the  State  Ckxirt  was 
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conclusive  as  to  the  objections  taken  to  the  validity  of  the  award, 
a  motion  was  tlien  made  to  amend  the  bill,  so  as  to  confine  tlM 
relief  prayed  for  to  that  parcel  of  the  lands,  which  had  been  as- 
signed by  the  award  to  Mc  JS/eil.  The  motion  was  somewhat 
irregular ;  but  under  the  peculiar  circumstances  of  the  case  waa 
aUowed,  os  it  would  not  occasion  any  ftirther  delay. 

The  bill  was  then  amended  by  confining  the  relief  prayed  for 
to  the  lands  so  awarded  to  Mc  J^TeU,  and  by  striking  out  all  that 
portion  of  the  bill,  which  stated  objections  lo  the  validity  of  the 
award.  And  the  bill  was  treated,  as  if  it  stood  dismissed  by 
toneent  against  all  the  defendants,  except  Magee^^  administrator, 
and  the  defendants,  who  made  claim  to  the  lands  so  awarded  lo 
MeJ^eU. 

Sttch  is  the  posture  of  the  case,  as  it  was  presented  at  the 
final  argument ;  and  it  has  been  necessary  to  detail  the  proceed* 
iags  somewhat  at  lai^  in  the  order  of  time,  that  the  pressure  of 
aome  of  the  points  made  at  the  bar  may  be  fully  coraprefaeiided. 

k  is  obvKHis,  that  the  case  made  by  the  original  bill  baa  been 
abandoned.  That  case  proceeded  mainly  upon  the  ground,  that 
Mc  ^til  had  become  dissatisfied  with  his  security  in  the  notes 
Ibr  die  purchase  money ;  had  notified  that  fact  to  Mmgee;  had 
oflored  a  full  compliance,  on  his  own  part,  of  the  terms  and  condi* 
tioti8»  on  which  he  was  entitled  to  a  reconveyance ;  and  bad  de- 
manded a  reconveyance  in  October  1610.  His  dissadsfaotioa 
is  establisbed,  or  rather  adnutted ;  but  his  compliance  wkh  the 
terms,  oo  which  he  was  entitled*  to  a  reconveyance^  is  not  only 
not  establisbed,  but  is  at  war  with  the  proofs  in  the  cause*  And 
no  notice  of  that  dissatisfaction,  as  averred,  has  been  brought 
heme  to  the  purchasers  under  Magee^  unless  it  be  since  the  pro^ 
mulgation  of  the  award. 

But  if  it  had  been  otherwise^  the  subeequent  submission  and 
award)  supposing  die  latter  to  be  valid,  would  completely  displace 
all  equitable  relief  Ibunded  merely  upon  the  original  agreement 
in  1606.    The  validity  of  the  awnrd  was  eflbduaUy  decided  by 
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the  State  Court;  aod  the  sttbsequeot  ameDdmeat  of  the  bill  puts 
the  right  to  relief  upon  the  ground  of  the  award ;  and,  therefore^ 
the  case  is  now  narrowed  down  to  the  consideration  of  the  billf 
as  it  stands  connected  with  that  awardi  and  the  accompanying 
iacts* 

The  questtonsy  then,  presented  to  the  Gxirt  for  decision,  ukn 
mately  resolve  themselves  into  the  following  points.  In  the  first 
place,  whether  the  plaintiff  would  now  be  entitled  to  the  relaaC 
prayed  for  upon  the  case  made  by  the  pleadings,  and  proofr 
against  Magee  himself,  if  living  f  If  he  would  be  so  endtkd, 
then,  whether,  under  all  the  circumstances,  the  plaintiff  is  ealitlttd 
Id  the  relief  sought  against  the  defendants,  who  are  purchasers  of 
the  lands  under  Magee* 

Upon  the  first  point  the  defendants  have  taken  several  otgeo* 
tions  lo  any  relief,  even  against  JUo^es  himself* 

The  first  objection  is  founded  upon  the  statements  of  the 
amended  bill  itself,  the  award  being  made  a  part  of  that  bilL  It 
contains  no  allegation  of  any  compliance  with  the  terms  of  the 
award  on  the  part  of  JUc  JVet^  by  bb  executing  a  deed  of  va^ 
lease,  as  therein  required  of  him,  nor  of  any  tender  of  perform* 
aace  on  his  part.  But  it  sets  up  as  an  excuse,  that  a  delivery  of 
a  deed  of  the  lands  awarded  to  M^  NtU^  five  of  any  incuiubraiH 
ces  by  Magu^  was  a  condition  to  be  performed  by  Magee^ 
piecedeiit  to  any  act  on  the  part  of  Mc  JVeil ;  and  tliat  Jlfi^va 
never  executed,  or  tendered  any  such  deed ;  and  that  the  lands 
so  to  be  conveyed  were,  not,  at  any  time  after  the  award,  bee  of 
incumbrances.  The  objection  is,  that  the  award  creates  no  such 
condition  precedent;  and  therefore  the  plaintiff  is  not  entitled  to 
the  relief  he  seeks,  since  there  has  been  a  total  fiulure  on  his  part 
to  comply  with  the  terms  of  the  award. 

Upon  examining  the  award,  it  does  not  appear  to  roe,  that 
there  is  any  ground  for  the  suggestion,  that  the  delivery  of  the 
deed  by  Mtf^  was  in  that  instnunent  made  a  condition  preee- 
imKtf  8B  asserted  in  the  Inll,  whatever  might  be  the  case  standing 
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upoD  the  terms  of  the  submissioo.     Both  deeds  were  to  be  exe> 
outed  and  delivered  within  twenty  days  from  the  date  of  the 
award.    There  is  nothing  in  the  nature  of  the  act  to  be  done, 
which  implies  any  priority  on  either  side.     And  if  any  coDcIa- 
akm  could  be  drawn  (as  I  think  it  could  not  be)  from  the  mere 
ofder,  in  vriiich  the  acts  are  stated  in  the  award,  Mc  JVeiZ  would 
be  to  perform  the  6r8t  act,  since  his  act  is  first  named.    And  as 
Magee  was  in  possession  of  the  legal  title,  which,  by  the  terms  of 
the  original  agreement  in  1806,  he  had  a  right  to  hold,  until,  he 
was  fully  indemnified  and  paid  for  all  bis  advances,  no  inference 
ceo  be  deduced,  that  the  arbitrators  intended  to  diminish  his  se- 
curity, until  his  indemnity  was  coinplete.     The  natural  reason- 
ing fitxn  the  posture  of  the  parties  antecedent  to  the  submisston 
would  be  in  favour  of  Magee^  and  that  Mc  JVeii  was  to  do  the 
first  act*    But  it  appears  to  me,  that  the  true  view  of  the  matier 
even  at  law  is,  that  they  are  concurrent,  or  dependent  acts ;  and 
that  neither  party  had  a  right  to  demand  a  performance  of  the 
other,  without  a  performance  or  tender  of  performance  at  the 
same  time  on  hb  own  part.    If  the  case  had  been  of  mutual  oov- 
enaBts  to  execute  deeds,  within  the  twenty  days,  of  the  lands 
awarded,  neither  party  could  in  my  judgment  have  recovered  at 
law  for  a  breach,  without  such  an  averment  of  performaoee. 
The  one  act  would  constitute  the  consideration  for  the  other* 
It  would  be  repugnant  to  all  justice  to  require,  that  Mc  JVeil,  re- 
fusing to  perform  his  part  of  the  award,  should  yet  be  entitled  to 
demand  a  surrender  of  the  l^al  title  to  the  lands  awarded  to 
him  from  Magee.      The  submission  does,  indeed,  contain  a 
clause,  which  might  be  construed  to  require  a  prior  performance 
by  Mageti  before  Mc  ^eil  would  be  in  default  on  his  covenant* 
The  language  there  is,   that  Magee  shall  reconvey  the  land 
awarded  to  Mc  Neil,  and  that  Mc  JVeif,  *'  (m  receiving  atch  oemvey- 
aneCf  skall  release  to  Magee  all  right,  he.  to  the  portion  of  said 
land  "  awarded  to  Magee.  <But  it  appears  to  me,  that  the  true  con- 
struction of  the  submission,  taking  into  view  its  whole  objects  and 


MAT  TBRM,  18991  ^15} 


Mc  Neil  «#.  Mtfee  et  «ii 


terms,  is  that,  which  the  arbitrators  gave  to  it,  that  is  to  say,  that 
the  aets  should  be  ccNscurrent.  Maget  was  to  give  a  cooveyaoee 
on  receiving  a  release  from  Me  MeQj  and  Jlfc  Aetl  was  to  give  a 
release  upon  receiving  a  conveyance  from  Maget.  The  acts  were 
to  he  concurrent,  and  to  be  executed  at  the  same  time.  It  was 
like  the  common  case  of  covenants  on  a  purchase,  where  one 
party  covenants  to  give  a  deed  on  receiving  the  purchase  money, 
and  the  other  party  covenants  to  pay  the  money  on  receiving  the 
deed.  In  such  »  case,  neither  cau  recover  at  law  without  show* 
ing  a  performance,  or  tender  of  performance,  on  his  part.  It  is 
not  necessary  to  go  into  an  examination  of  the  cases  at  law  00 
this  subject,  though  the  cases  cited  at  the  bar,  and  especially 
CflaxAro9k  vs  Woodraw,  (8  Term.  /tep.  366,)  are  strongly  in 
point.^  The  general  principles,  by  which  questions  of  this  sort, 
ariring  under  agreements,  are  construed,  are  the  same  both  at 
law  and  in  equity.  Where  there  are  mutual  covenants  or  act% 
they  are  construed  to  be  dependent,  unless  a  contrary  inteotioa 
appears ;  *  and  there  is  good  sense  as  well  as  practical  conven- 
ience in  the  rule.  ^ 

But  it  is  the  less  necessary  to  sift  this  matter  minutely,  becataw 
we  are  in  a  court  of  equity ;  and  in  such  a  court,  he  who  seeks 
equity  must  do  it.  Now,  the  specific  performance  of  a  contract 
by  a  Court  of  equity  is  not  a  matter  of  course,  but  rests  in  the 
soimd  discretion  of  the  Court ;  not,  indeed,  in  an  arbitrary  dis- 
cretion, but  such  as  rests  upon  grounds  of  justice.'  It  may.  be 
refused,  whenever  there  are  circumstances,  which  show  it  to  he 
inequitable  or  improper ;  and  the  party  is  then  left  to  his  remedy 


1  Set  aUo  1  Saund.  R.  320,  nUeA,—Sugdtn  Vendors,  cfc.  4,  $  8,|i. 
237.— 1  jRmM.  Eq.  B.  1,  ch.  69  ^  1,  and  noies. 

a  Sugden  Vendors,  cfc,  4,  §  3.--Bank  iif  Columhia  vs.  Hagner^  1  Pe- 
ters Sup.  Rep,  455,  465. 

»  Own.  But.  Chancery,  2  C.  le-Sugden  Vendors,  c*.  4,  §  2.— 
Goring  vs.  J>fash,  3  ^ik.  IQd^-Josfnes  vs.  Staikam,  3  ^ik.  dS7.^Ikmn$ 
vs.  Symonds,  1  Cox  A  402.— £^eymour  vs.  Bdancy,  6  Johns,  CA.  A  222 
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•I  law.  And  it  may  be  hid  down  as  a  general  rule,  subject  to 
fewt  if  any,  exceptions,  that  where  specific  perfemiance  is  aougbtf 
the  Court  will  require  the  par^,  who  seeks  it,  to  show  a  peHbroH 
•noe  or  readiness  to  peribrm,  on  his  own  part,  or  a  default  oa 
the  other  side,  which  utterly  excuses  hini.^ 

In  respect  to  awards,  whatever  may  have  been  the  case  Car- 
nierly,  no  doubt  at  present  exists,  that  courts  of  equity  have  juris- 
dietion  to  enforce  a  specific  perfonnance  of  them*  But  tbo 
groimd  is,  that  it  is  but  an  execution  of  the  agreement  of  the  par- 
ties,  ascertained  and  fixed  by  the  arbitrators**  So  that  the  ca89 
fiiUs  dearly  within  the  general  rule  laid  down  as  to  peribrmaix^ei 
where  a  specific  execution  is  sought*  The  doctrine  is  well 
sumibed  up  in  Mr.  Fanblanqtie^s  Treatise  on  Equity,  in  the  text 
and  notes.  (B.  I,  ch.  6,  ^  J,  2.)  The  case  of  Evfet  vs* 
BlaehwaU  {Rep.  Tennff.  FimA.  22)  goes  farther ;  and  seems  to 
assert  a  principle,  that  unless  the  party  seeking  Telief  has  strictly 
peribrmed  the  award  on  his  part,  the  other  shall  be  let  in  to 
every  equity  without  any  regard  to  the  award*  Whether  it  can 
be  supported  to  this  extent,  ft  is  unnecessary  now  to  consider ; 
and  the  case  (which  b  very  imperfectly  reported)  may  well  have 
stood  on  its  own  pecidiar  circumstances. 

In  this  view,  the  case  of  the  plaintiff  is  surrounded  by  some 
difficulties.  The  biH  does  not,  as  has  been  already  suggestedp 
aver  any  performance  or  tender  of  performance,  or  even  a  preaeul 
readkiess  to  perfohn,  on  the  part  of  the  plaintiff;  the  requisitions 
of  the  award.  The  excuse  ibr  non-performance,  as  we  have 
already  seen,  faik  in  point  of  law.  There  was  no  condition  pre* 
cedent  on  the  part  of  Magee  ;  and  if  there  had  been,  I  should 


4  1  MbM.  Ch.  Pr.  331.—- Cotton  vs.  Thomtmm,  2  ffXtatan  JR.  d8&-^ 
1  FwM.  Eq.B.  1,  e&.  fi,  $  1,  %mndfwUs. 

«  Hall  vs.  Hardy,  3  P.  Will.  187.— JVbrton  vs.  MascaU,  2  Fern.  24.— 
BlundM  vs.  Brdtargk,  17  Vtz.  7aSi.-^fFood  vs.  Grim,  1  SunmHon  R. 
43,  54.— BiiAop  v8.7FcMer,  1  Eq.  Mrid^.  51.— ms^pMm  vsw  AM,  i 
JSttk.  R.€0,  62. 
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very  much  doubt  if  in  a  court  of  equity,  under  circumstances 
like  the  present,  the  plaintiff  could  entitle  himself  to  a  decree  for 
specific  performance,  without  showing  an  ability  and  an  offer  to 
perform  on  his  own  part.  But  I  should  have  no  doubt,  that  if 
entided  to  any  decree,  it  ought  to  be  a  conditional  one  only,  that 
is,  a  decree  stipulathig  for  a  performance  on  his  part,  eodem 
flaiUf  as  one  of  the  terms  of  the  decree.  It  by  no  means  foUowS) 
that  because  Magee  might  not  be  in  a  condioon  to  demand  a 
specific  performance,  the  plaintiff  might  have  it  without  complying 
with  the  terms  of  the  award.  But  passing  by  these  considera- 
tions growing  out  of  the  frame  of  the  bill,  let  us  advert  to  the 
objections  founded  on  the  merits  of  the  case,  as  against  JUageej 
as  they  are  disclosed  upon  the  answers  and  proofs. 

Some  commentary  has  been  made  at  the  bar  upon  the  nature 
and  effect  of  the  deeds  and  agreements  ip  1808«  It  has  been 
said,  that  taking  the  whole  together  the  transaction  amounts  to  a 
mortgage  to  Magee  with  a  power  to  sell.  Putting  it  in  the  light 
contemplated  by  the  parties  upon  the  face  of  the  instruments,  the 
transaction  seems  rather  to  have  assumed  the  character  of  a  con* 
ditional  purchase  with  an  election  in  either  party,  by  notice,  to 
convert  it  into  a  conveyance  on  trust  to  reconvey  to  Mc  JVeii,  he 
discharging  all  the  claims  of  the  other  party,  all  the  estate  undis- 
posed of  by  Magee  at  the  time  of  such  notice.  But  independ- 
ent of  such  notice,  Magee  had  an  unlimited  and  absolute  power 
of  disposal,  of  all  the  property  conveyed,  in  respect  to  third  per* 
sons.  The  submission  and  award  converted  the  conditional 
purchase  into  an  absolute  title  in  Magee,  as  to  all  the  lands 
awarded  to  him,  and  as  to  the  residue,  awarded  to  McJ^eil,  con- 
verted Magee  into  a  trustee  of  the  latter.  After  that  award,  he 
certainly  had  no  power  to  give  a  good  tide  in  the  trust  property 
to  any  person  having  notice  of  the  trust.  What  is  sufficient  no- 
tice, win  become  matter  of  subsequent  inquiry. 

It  is  clear,  that  on  the  18th  of  August  1811,  Alagee  did  tender 
a  deed,  with  the  proper  covenants,  to  Mc  AWI,  of  the  lands 
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awarded  to  the  latter.    This  is  conclusively  established  by  the 
deposition  of  Mr.  Welsh.     And  it  appears  by  the  same  testimony^ 
that  Mqgee  at  the  same  time  tendered  to  Mc  JVetJ  the  corre- 
spondent deed  of  release  to  be  executed  by  the  latter,  which  he 
utterly  refused.     There  is  no  proof  that  any  tender  of  perform- 
ance had  been  made  on  either  side  within  the  twenty  days  pre- 
ecribed  by  the  award,  although  there  is  an  averment  of  perform- 
ance by  Maget  within  the  time,  in  the  answers  of  his  administra- 
tor.    It  is  asserted  in  the  amended  bill  in  somewhat  loose  and 
l^eneral  terms,  that  Magee  never  did  tender  any  such  deed,  and 
that  die  lands  were  not  at  the  time  of  making  the  award,  or  at 
any  time  afterwards,   free  of  incumbrances  made  by  Maget* 
And  this  averment  is  connected  with  the  assertion,  that  tliis  was 
a  condition  precedent  to  any  performance  on  his  part.     But  this 
18  an  evident  afterthought.     There  is  not  the  slightest  proof,  that 
the  refusal  of  Me  J^eH  originally  proceeded   upon   any  such 
Iground.     If  he  meant  to  rely  upon  it,  it  was  his  duty  to  have 
stated  it  at  the  time,  for  it  was  an  objection  capable  of  being  re^ 
moved ;  and  if  he  had  been  willing  to  confirm  and  execute  the 
mward,  on  bis  part,  there  is  scarcely  a  doubt  that  it  would  have 
been  removed.    The  subsequent  history  of  the  case   demon- 
strates, that  Mc  JVet2  never  meant  to  comply  with  the  award. 
He  was  dissatisfied  with  it.     He  contested  its  validity  in  the 
State  Court.     He  did  not  allude  to,  or  admit,  it  in  his  original 
bill  in  1823.     When  he  stated  its  existence  in  his  amended  biH, 
it  was  mainly  for  the  purpose  of  denying  its  validity ;  and  down 
to  the  time  of  the  last  amendment  in  November  1828,  he  nev^ 
fennded  his  tide  to  relief  exclusively  upon  it  as  a  valid  award. 
In  short  we  cannot  escape  from  the  conclusion,  that  he  nevet" 
meant  to  perform  it,  if  he  could  overthrow  its  authority  ;  and  in 
acceding  to  it  now,  he  yields  only  to  the  force  of  circumstances, 
and  the  operations  of  law  upon  his  title.     Doubtless  be  bad  it 
Tight  so  to  do ;  but  in  every  such  case  a  party  must  act  at  his 
peril,  and  must  submit  to  those  consequences,  which  his  own  de^ 
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lay  and  refusal  unavoidably  introduce  in  the  way  of  relief.  Now, 
nothing  is  better  settled  than  that  a  court  of  equity  will  not  in* 
terfere  to  decree  a  specific  performance,  where  the  party  seekr 
ing  it  has  been  guilty  of  gross  laches,  or  long  voluntary  delayi 
and  in  the  meantime  there  has  been  a  material  change  of  cir<* 
cumstances.  The  party  will  be  left  to  take  bis  remedy  at  law 
where  the  delay  or  neglect  has  been  without  just  excuse,  and 
there  is  uo  longer  a  prevailing  and  decisive  equity  to  sustain  his 
daim.^  This  is  true  not  only  as  to  agreements  generally,  but  aa 
to  awards  founded  upon  agreements,  for  equity  interferes  in  re^ 
ispect  to  awards,  only  as  growing  out  of  agreements.''  If  there** 
t^re  ft  court  of  equity  perceives,  that  the  delay,  voluntary  on  the 
pArt  of  tlie  party  seeking  a  specific  performance,  has  been  very 
Injurious  to  the  other  party,  so  that  it  would  be  inequitable  to 
decree  a  specific  performance,  that  abne  is  sufficient  to  induce 
the  Court  to  withhold  its  aid*® 

It  has  been  further  suggested,  on  behalf  of  the  defendants, 
that  the  plaintiff  has  disabled  himself  to  comply  with  his  part  of 
the  award,  for  he  has  released  his  equity  in  the  lands  awarded  to 
Mag^9  to  Binney^  who  is  a  purchaser  claiming  by  a  Hiesoe 
conveyance,  under  the  latter ;  and  therefore  a  release  to  Magee 
afterwards  became  impracticable,  in  the  sense  of  the  award,  since 
it  woidd  have  been  inoperative  in  point  in  law. 

There  is  some  force  in  the  objection  j  but  whether  to  the  ex- 
tent, which  the  objection  assumes,  may  admit  of  doubt.    It  cm>- 

—   «  I  ■  I    ■       ■■  II  ■    I  ■     I     I   I        ■    I  I     ■       «  .   I     I    ■  I   ■— .— ^— ^^M^ 

•  Seel  Mtutd.  Ch.  Pr.  399,  330,  ^hSugden  Vendm^,  tk.  8,  §  1.-^ 
2  PouhM  on  Cotdrads,  19,  22,  260.--iravM  vs.  CaryU,  1  Brown  PaH. 
Cos,  27. — Van  Berdkuystn  vs.  CrapBtr^  8  Johu,  R.  257. — 1  Fonh.  Eq. 
B.t,€h.&,  §  1,  2,  l2.^Harnngion  vs.  Wheeler,  4  Vez.  e86.^-jm^  vs. 
Deschampsy  13  Fez.  ^£15.^  Wright  vs.  Howard,  1  Simon  and  Stuart,  J9d. 
--Parker  vs.  Frith,  Id.  199  n.--PraU  vs.  CarroU,  8  Craneh,  471. 

7  iSCee  1  Bae,  AMdg.  Jhhitrament  and  Award,  L-^Caid.  ArbU.  eh.  7, 
•.  \n.^Kyd  on  Awards,  322.-3  P.  W,  187.— 17  Fez.  232.— 1  gwamt. 
43,54. 
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tainly  however  cannot  be  admitted  that  Mc  Neil  could,  in  this 
manner,  discharge  himself,  by  his  own  act,  from  a  strict  compli- 
ance with  the  terms  of  the  award.  His  release  to  Magee  would 
operate  at  least  as  a  confirmation  of  the  absolute  title  of  Magee 
in  the  land  ;  and  in  this  respect  would  be  material  to  the  cove- 
nants of  warranty  on  any  sale  made  by  the  latter.  It  is  not  de- 
nied, that  Me  JV*et7  did  make  a  release,  as  stated,  to  Binney^  in 
the  year  1819 ;  though  it  purports  on  its  face  to  be  for  the  nom- 
inal consideration  of  $1  only.  The  procurement  of  such  a  re- 
lease, even  at  that  late  period,  shows,  that  at  least  in  the  mind  of 
the  purchaser,  the  title  was  not  absolutely  perfect,  and  free  from 
doubt.  But  it  is  the  less  necessary  to  dwell  on  this  view  of  the 
matter,  because  there  is  one  of  far  more  importance  pressing  on 
the  case,  and  which  can  never  be  lost  sight  of  by  a  court  of 
equity.  It  cannot  admit  of  doubt,  that  the  omission  of  Me  NeS 
to  give  the  release  required  by  the  award,  must  have  materially 
affected  the  marketable  value  of  the  property  awarded  to  Magee. 
If  the  existence  of  the  award,  and  of  Me  NeiPs  dissatisfaction 
with  it,  and  refusal  to  ratify  it,  were  half  as  notorious  as  the 
plaintiff  now  contends  it  was,  it  must  have  materially  injured  any 
sale  by  Magee.  No  cautious  purchaser  could  incline  to  take  a 
title  then  in  dispute,  and  over  which  such  a  cloud  hung,  unless  at 
a  sum  far  below  its  real  value.  The  sum  due  to  Magee  was 
$27,100,  and  his  whole  means  of  reimbursement  were  exclu- 
sively confined  by  the  award  to  the  lands  estimated  at  that  value. 
The  estimate  of  the  arbitrators  proceeded  upon  the  ground,  that 
Magee  should  possess  an  indisputable  title.  Its  marketable 
value  was  essentially  connected  with  the  existence  of  such  a 
title.  A  prompt  compliance  with  the  award  on  the  pare  of 
Mc  Neil  was  indispensable  for  this  purpose ;  and  every  delay  on 
his  part  was  injurious  to  Magee.  Mr.  WdMe  deposition  shows, 
that  Magee  offered  at  the  time  to  give  up  the  lands  to  Mc  JVeil, 
for  $5000  less  than  the  sum  for  which  they  were  set  off  to  him  ; 
and  Mc  Neil  was  unwilling  even  to  ofller  for  them  more  than 
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^OyOOO.  All  these  lands  (excepting  those  mortgaged  to  Maf^ 
garet  Magee)  were  mortgaged  to  Simon  EKoti  by  Magecj  in 
December  ISM,  (more  than  three  years  after  the  award,)  as  se- 
curity for  $9800,  and  for  other  purposes,  with  a  power  to  sell, 
and  subject  to  a  prior  incumbrance  to  Jonathan  Amory^  in  March 
1809,  for  $3000  and  interest*  By  subsequent  assignments  and 
conveyances,  the  whole  became  vested  in  Amos  Binney  ;  but 
there  is  no  evidence  of  the  exact  amount  realized  therefor.  But 
from  the  silence  of  all  parties  on  this  head,  connected  with  the 
averments  in  the  answers,  and  other  circumstances  in  proof,  there 
is  no  reason  to  presume,  that  it  exceeded  the  mortgages.  So 
that,  at  the  utmost,  the  available  proceeds  of  the  lands  awarded 
to  Mcfgee^  (including  the  premises  mortgaged  to  Margaret  Magee,) 
so  far  as  they  can  be  traced,  may  be  presumed  not  to  have  ex« 
ceeded  the  sum  of  $22,550.  In  fact,  the  answer  of  Magttfs 
administrator  avers,  that  there  was  a  loss  to  Magee  of  $5000 
exclusive  of  interest.  In  what  manner  this  depreciauon  was 
occasioned,  it  would  perhaps  be  difficult,  if  not  impossible,  at  this 
distance  of  time,  precisely  to  ascertain.  But  we  have  a  right  to 
presume,  that  the  land  was  in  1811  worth  the  full  amount  at 
which  it  was  estimated  by  the  arbitrators.  It  did  not  realize  that 
amount  when  sold.  The  loss  (whatever  it  was)  actually  fell 
upon  Magee,  This  Court  has  no  right  to  say,  that  the  same  loss 
would  have  occurred  if  Mc  NeU  had  punctually,  when  he  was 
requested,  executed  the  release.  The  original  ofier  of  Magee  to 
take  $5000  less  than  his  claim,  b  no  proof  that  the  land  was  not 
at  that  time  worth  the  full  sum  awarded,  for  it  probably  was  an 
ofler  to  buy  peace ;  and  at  all  events  it  demonstrated,  that  a 
prompt  realization  of  the  value  of  the  lands  was,  in  Magee^M 
own  view,  of  great  importance  to  his  interest.  In  fact,  if  the 
Court  were  compelled  to  judge  of  the  injury  to  Magee  by  the 
imperfect  facts  before  it,  it  would  not  be  an  irrational  conclusion, 
that  the  refusal  ef  Mc  JSTeil  up  to  the  sale  in  1814,  had  worked 
an  injury  to  Magee  exceeding  the  full  value  of  the  lands  award* 
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ed  to  Me  JSTeU.  He  was  entidad  to  a  perfect,  unclouded  titfei 
10  a  time  of  peace ;  and  be  was  compelled  to  sell  the  lands,  with- 
out any  such  benefit,  in  a  time  of  war.  Indeed,  tbe  ai^gument 
from  tbe  defect  of  tide,  is  pressed  upon  tbe  Court  under  anotber 
aspect  by  the  plaintiff's  counsel,  against  the  defendants  now  in 
this  cause ;  and  it  is  urged,  that  they  purchased  cheaply  from  tbe 
Tery  circumstance  that  there  was  a  cbud  upon  tbe  tide.  They 
purchased  for  j(3300,  upon  the  face  of  their  deeds,  though,  from 
some  unexplained  circumstance,  I  find  it  stated  in  the  answer  of 
tbe  administrator,  that  Magee  realized  no  more  than  $2600. 

The  answer  of  die  administrator  relies  upon  this  delay  and 
refusal  of  Mc  Neily  as  a  justification  of  Magee  in  selling  the  lands 
awarded  to  Mc  J^Teil  to  indemnify  himself  for  his  losses  and  dam- 
ages. Now,  this  Court  certainly  cannot  justify  such  a  pn>» 
cedure.  It  is  no  excuse  for  Ay  that  he  sells  B*s  lands,  because 
B  has  injured  him  to  an  extent  equal  to  their  value.  Tbe  act  is, 
in  point  of  law,  utterly  indefensible.  But  when  a  court  of  equity 
is  asked  to  compel  a  specific  p^formance  in  a  case  of  injurious 
delay,  voluntary  and  unjustifiable  on  tbe  part  of  him,  who  seeks 
tbe  aid  of  the  court,  it  is  bound  to  look  at  that  fact,  and  to  con- 
aider,  whether  it  ought  to  be  acdve  in  his  favour.  Itjias  a  right 
under  such  circumstances  to  say,  that  it  will  leave  tbe  parties  tQ 
their  respecUve  remedies  at  law  for  mutual  damages,  rather  tbaa 
hazard  a  decree,  which  might  administer  jusdce  only  on  one  side* 

But  to  this  presumption  of  loss  and  injury,  there  are  to  be 
added  the  lapse  of  Ume,  and  laches  of  the  plaintiff,  and  a  rnate^ 
rial  change  of  circumstances  in  the  intermediate  period*  Twelve 
years  elapsed  after  the  award,  before  the  original  bill  was  filed* 
Five  years  more,  before  die  plainuff  admitted  tbe  validity  of  tbe 
award,  and,  by  an  amendment,  confined  his  claim  to  tbe  Utie 
derived  under  it.  Magee  died  in  1823  insolvent,  and  before  he 
bad  made  any  answer  to  the  bill;  and  the  equities  between  him 
and  Mc  Neil  are  now  to  be  ascertained  and  litigated  by  person^ 
who  are  utter  strangers  to  all  tbe  original  transactions. 
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Now,  I  have  not  been  able  to  find  a  single  case,  where  a  court 
of  equity  has  decreed  a  specific  performance  under  circumstan- 
ces like  the  present.  Lapse  of  time  is  sometimes  overkx>ked| 
bat  only  when  there  has  been  reasonable  diligence  by  the  party 
asking  a  decree ;  or,  as  some  of  the  cases  say,  where  '^  he  has 
shown  himself  ready,  desirous,  prompt,  and  eager."'  Laches 
may  be  excused  ;  but  it  must  be  under  strong  controlling  cir- 
cumstances.^^ But  where  a  party  has  perseveringly,  through  a 
course  of  years,  resisted  the  performance  of  an  agreement,  deny- 
ing its  validity ;  where  he  has  taken  no  step  towards  a  perfiMrm- 
ance  on  his  own  part,  and  has  repelled  the  advances  on  the 
o^her  side,  no  case  can,  as  I  believe,  be  found,  at  least  in  modem 
times,  in  which  a  court  of  equity  has  interfered  in  his  favour. 
Especially  will  such  a  court  be  disinclined  so  to  do,  where  the 
other  party  has  expressed  a  willingness  to  perform ;  where  a  pre- 
aumed  iiijury  has  arisen  to  him  firom  the  lapse  of  time ;  where 
the  rights  of  third  persons  have  intervened  ;  where  the  dicum* 
stances  of  the  parties  have  changed ;  and  where  death  and  in* 
Bohency  have  materially  affected  the  remedy,  which  third  per- 
SOBS  may  have  in  the  premises,  in  respect  to  their  own  grantor* 

b  is  no  sufficient  answer,  as  has  been  already  intimated,  that 
Magee  was  mable  at  the  time  to  give  a  deed  free  of  his  own 
incumbrances.  The  objection  was  not  insisted  on  at  the  time» 
nnd  was  capable  of  being  removed.  The  award  itself  provided 
«  remedy  by  the  covenants  in  the  deed  to  secure  the  party 
ngainst  any  such  incumbrances ;  and  at  law  the  existence  of  in- 
^ombrances  would  not  have  been  fatal  to  the  award.  I  do  not 
vay,  that  a  court  of  equity  would  not  upon  an  early  application 
have  given  relief  in  such  a  case ;  and  would  not  have  withheld  a 
specific  performance  from  JUo^ee,  until  he  had  removed  those 


^  MUvKOrd  vs.  EaHThanetj  5  Vex.  730,  fuOe^^Sugdm  Vendcri,  ek. 
k^d^  VtndorSi  «^  8,  §  l.-'Benedia  vs.  Lyneh^  1  Johns,  Ch. 
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iacumbrances ;  or  upon  the  application  of  Mc  AeiZ  would  not 
have  decreed  him  a  compensation  or  indemnity  pro  tatUoJ^ 
But  the  remedy  of  Mc  JYeil  was  just  as  perfect  then,  as  it  ever 
could  be ;  and  his  long  delay  had  a  natural  tendency  to  aggra- 
vate every  evil  on  the  other  side.  At  this  distance  of  time,  when 
Magec  himself  is  dead,  it  is  not  in  the  power  of  any  court  of 
equity  to  ascertain  with  exactness  the  amount  of  injury  to  Mor 
gee  by  that  delay.  And  it  is  not  the  habit  of  courts  of  equity  to 
decree  compensation  in  cases  of  specific  performance  for  mere 
laches  or  delay ;  but  compensation  is  usually,  if  not  invariably, 
decreed  upon  other  distinct  grounds.^' 

Upon  this  point  of  the  case,  therefore,  if  the  question  were, 
whether  Magee  himself,  being  before  the  Court,  as  sole  defend- 
ant, ought  to  be  compelled  to  a  specific  performance  at  such  a 
distance  of  time,  under  all  the  circumstances,  there  would  be 
much  room  for  hesitation.  How  could  this  Court  assume,  that 
he  had  not  been  damnified  by  the  delay,  and  refusal  to  perform 
the  award  ?  If  damnified,  in  what  manner  is  this  Court  to  ex- 
ercise jurisdiction  to  decree  compensation  ;  and  how  is  it  to  mea- 
sure the  damages  f  But  Magee  having  sold,  and  the  interests  of 
third  persons  having  intervened,  it  is  plain,  that  no  decree  for  a 
specific  performance  can  operate,  except :  through  a  vendee's 
holding  the  title.  The  question  then,  even  if  Magee  were  living 
a  co-defendant,  would  become  far  more  complicated  and  diffi- 
cult. A  decree  on  the  part  of  the  Court  for  a  specific  perform- 
ance would  require  it  to  interpose  its  active  aid  to  strip  these 
vendees  of  their  title  and  possession  in  favour  of  a  party,  who 
bad  chosen  to  lay  by  for  a  great  length  of  time,  and  had  exhib- 
it See  Sugden  Vendors^  c/i.  6,  {  1. 
^  See  Me  Jilpine  YB.  Swift,!  Ball  $f  B.  285. 

13  Su  Sugden  Fendore,  di.  6,  §  1.— ^aZwy  vs.  Grant,  13  Fez.  73.^— 
Hormblow  vs.  Skiii^y  13  Fez.  8^.—Binks  vs.  Lord  Rokehy,  2  Swat^ 
sUm  R.  OSSL^Bolmanno  vs.  Lamky,  I  Fez.  fy  B.  224.~Pafon  vs.  Bog- 
ere,  lFez.$f  B.  dSh^JFood  vs.  Bemal,  19  Fez.  flOO.'^Sugden  Fendore, 
di.  8,  §  I. 
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ited  no  legal,  or  reasonable  diligence.  I  will  not  attempt  to  dis* 
guise,  that  I  should  feel  the  most  serious  difficulties  in  arriving 
at  such  a  decree,  even  if  the  vendees  had  the  roost  unequivocal 
notice  of  the  plaintiff's  equity. 

But  let  us  see  how  the  case  stands  as  to  the  vendees  now  be* 
fore  the  Court,  not  only  in  respect  to  notice,  but  to  the  equities, 
which  are  set  up  by  them  in  their  defence. 

In  the  first  place  as  to  notice.  The  defendants  claim  under 
a  registered  title  from  Magee^  whose  title  is  also  registered. 
The  plaintiff  originally  claimed  under  the  agreement  of  1808, 
which  was  not  registered  until  more  than  a  year  and  a  half  after* 
wards.  He  now  claims  under  the  award,  which  has  never  been 
registered  at  all.  In  each  case  his  claim  is  to  an  equity.  Now, 
it  is  the  settled  doctrine,  that  under  such  circumstances,  where 
relief  is  sought  against  a  purchaser,  there  must  be  clear  and  un- 
doubted notice ;  and  that  suspicion,  even  strong  suspicion,  is  not 
sufficient.^^ 

It  is  contended  in  the  first  place,  that  the  defendants  had  con- 
structive notice  of  the  original  agreement  from  its  registry,  al- 
though not  referred  to  in  the  conveyances  to  Magee  ;  and  that 
its  contents  were  sufficient  to  put  them  upon  inquiry.  Unless 
that  agreement  was  properly  matter  for  registry  under  the  Mas-' 
sachuseiis  statutes  of  registry,  there  is  no  pretence  to  say,  that  it 
was  constructive  notice  to  any  person.^  Now  I  very  much 
doubt,  whether  the  agreement,  disconnected  as  it  was  from  the 
conveyances,  was  proper  matter  for  registry  under  the  act  of 
1783,  ch.  37,  or  the  act  of  1802,  ch.  83.  The  agreement  was 
not  in  any  legal  sense  a  defeasance.  It  was  not  intended  wholly 
to  defeat  the  conveyances  in  a  given  event.     Nor  was  it  an  in- 

^4  Sugdm  Vendors,  dk.  16,  §  5,  art.  4.— Htne  vs.  Dodd,  ft  Mi.  37a-* 
H^  V8.  Barwta,  19  Fez.  439. 

^  Set  Morecook  vs.  Dickens^  Ambler  R.  678. — Latouche  vs.  Lord 
Dunsany^  1  Sdh.  fy  Ltfr.  137, 157.— Afrden  Vendors,  ck.  16,  §  5,  ari.  4. 
— JFVoct  vs.  Btehnany  1  Johns.  Ch.  R.  fi^.—HeisUr  vs.  F^rfner^  2  Binn. 
It  40. 
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cumbrance  oa  the  estates  conveyed.  On  the  contrary,  it  was 
the  intention  of  both  parties,  that  Magee  should  have  a  complete 
power  to  make  absolute  titles  to  purchasers ;  and  in  the  event  of 
notice  to  him  of  dissatisfaction,  he  was  to  reconvey  the  lands  re- 
maining unsold  by  him,  and  account  for  all  sales  and  purchases 
antecedently  made.  I  do  not  know  that  it  has  ever  been  held 
under  these  acts  of  registry,  that  a  collateral,  disconnected  agree- 
ment between  the  parties,  merely  affecting  the  title  to  lands,  must 
be  registered. 

But  supposing  it  otherwise ;  still  the  agreement  itself  admits 
the  right  of  Magee  to  make  sales,  until  it  is  rescinded  by  a  notice 
of  the  dissatisfied  party;  and  such  notice. is  independent  of  the 
record,  and  must  be  established  by  competent  proofs,  aliunde. 
No  such  proofs  exist  in  this  case.  Magee^  at  the  time  of  the 
sale,  was  in  possession  of  ihe  legal  title,  'i'be  deed,  under  which 
he  claimed,  contained  no  reference  to  any  collateral  agreement. 
He  had  a  right  to  sell ;  and  no  purchaser  was  bound  to  make 
inquiry,  whether  there  had  been  any  revocation  of  such  right* 
The  existence  of  the  right  was  fairly  presumable,  until  notice  of 
the  contrary  was  given  by  Mc  JVeil^  either  personally,  or  by  some 
act  of  public  notoriety. 

Then  as  to  the  award,  it  was  never  registered  ;  nor  was  it  in 
fact  entitled  to  registry.  Notice  of  its  existence  therefore  must 
be  established  by  matter  in  pais.  The  defendants  positively 
deny  in  their  answers,  that  they  had  notice  of  any  legal  or  equi- 
table tide  in  the  plainuff,  at  or  before  their  respective  purchases, 
or  of  the  award  itself,  until  the  commencement  of  the  present 
suit.  The  answers  do  not,  as  technically  they  should,  deny  no- 
tice at  the  time  of  the  payment  of  the  purchase  money.  But  no 
exception  has  been  taken  to  them  on  this  head ;  and  it  may  be 
fairly  presumed,  that  they  paid  the  money  at  the  time  of  their 
purchases.  They  add,  that  Mc  JSTeil  must  have  known,  that  after 
the  purchases,  the  defendants  were  going  on,  making  valuable 
improvements  on  the  lands ;  and  yet  that  he  never  gave  them 
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way  notice  of  his  title ;  and  in  this  respect  suffered  them  to  be 
misled.  Against  these  positive  denials  in  the  answers,  there 
ought  to  be  strong  evidence  of  notice  to  overturn  ibeir  force. 

The  evidence  of  nonce  adduced  on  behalf  of  the  plaintiff,  with 
a  single  exception,  is  (bunded  upon  the  notoriety  of  the  submis- 
sion and  award,  and  the  disputes  about  the  tide  between  Me  JVett 
and  Magee  in  Charlestowny  where  the  lands  lie,  and  the  defend- 
ants lived  at  the  time  of  their  purchases.  To  give  the  evidence 
any  application,  it  should  distinctly  point  to  the  period  of  the  pur« 
chases,  or  payments  of  the  purchase  money.  Any  notoriety  at 
a  subsequent  time  cannot  invalidate  rights  antecedently  vested* 
There  is  abundance  of  testimony,  that  of  late  years  there  has 
been  in  Charlesiovm  an  extensive,  if  not  a  general,  notoriety  of 
some  claim  of  title  to  the  lands  by  Mc  JVet/.  The  exact  man- 
ner, in  which  that  claim  of  title  was  asserted  by  Mc  JVeUy  wheth- 
er under  the  award  or  otherwise,  was  not  as  well  defined,  nor 
marked  with  so  much  notoriety.  It  appears,  however,  to  have 
created  sufficient  alarm  in  the  minds  of  some  of  the  purchasers 
mder  Magee^  to  induce  them  to  obtain,  for  valuable  considera- 
tions, quitclaims  from  Mc  ^eil.  But  the  difficulty  is,  to  trace 
back  that  notoriety  to  a  period  antecedent  to  June  1814,  that 
being  the  latest  period  at  which  any  sale  of  the  lands  awarded  to 
Mc  JVet/  was  made  by  Magee.  Fosdick  purchased  in  June 
1811  ;  Wheeler  purchased  one  parcel  of  land  in  June  1813,  and 
another  in  June  1814;  Adams  purchased  in  November  1813; 
and  Collier  purchased  in  April  1814.  These  purchases  include 
all  the  lands  awarded  to  Mc  J^eily  except  a  strip,  which  has 
been  appropriated  as  a  street,  called  Lawrence  street.  Much  of 
the  testimony,  as  to  the  time  of  the  notoriety,  is  quite  loose  and 
unsatisfactory  ;  and  that  which  approaches  nearest  to  the  period 
of  the  purchases  is  not  exact,  and  does  not  (with  one  exception) 
fix  personal  notice  upon  any  of  the  purchasers  from  Magee* 

That  it  is  strong  enough  however,  to  be  left  to  a  jury  to  inier 
notice,  may  be  admitted ;  but  this,  in  a  court  of  equity,  is  not  suffi- 
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cient  to  outweigh  the  direct  denial  of  an  answer.  There  must 
at  least  be  one  positiire  witness,  and  cogent  circumstances  in  sup- 
port of  hb  testimonjr,  to  enable  a  court  of  equity  to  overrule  the 
eftct  of  such  an  answer.  Now  the  inference,  generally  deduci* 
ble  from  notoriety,  is  in  the  present  case  somewhat  shaken  by 
the  fact,  that  numerous  witnesses,  living  in  the  same  town  and 
neighbourhood,  were  ignorant  of  the  claim  of  Mc  Neil  and  of  the 
award,  until  a  comparatively  recent  period  before  the  com* 
mencement  of  the  present  suit.  This  ignorance  it  b  difficult  to 
account  for,  unless  upon  the  supposition,  that  the  notoriety  was 
Ux  less  than  some  of  the  other  witnesses  suppose.  And  at  all 
events  it  demonstrates,  that  a  purchase  might  wdl  have  been 
made  without  actual  or  constructive  notice.  To  this  extent  it 
fortifies  the  denials  of  the  anwers.  What  adds  some  coofirmflH 
tioD  is,  that  almost  all  of  the  purchasers  have  since  made  valuable 
improvements  and  erections  on  their  estates,  and  that  JUe  JVeif, 
though  living  in  Charluiaum^  or  its  vicinity,  during  this  periodi 
has  sufiered  these  improvements  to  go  on,  without,  as  far  as  the 
Court  can  learn,  ever  having  given  personal  notice  or  warning  to 
any  of  the  purchasers.  The  answers  of  the  defendants  put  this 
fact  sufficiently  before  the  plaintiff  to  have  drawn  forth  some  evi* 
dence  on  this  head,  at  least  to  repel  the  claim  for  improvements, 
if  it  could  have  been  fairly  rebutted.  And  I  cannot  but  think, 
that  the  testimony  of  Mr.  lloUen,  one  of  the  arbitrators,  who  re- 
sided in  Charie$iowHi  is  entitled  to  some  consideration,  in  the 
statement  which  he  makes,  that  the  rumour  or  report  of  the 
award,  and  that  a  quitclaim  was  necessary  from  Mc  J^eil^  was 
not,  to  his  knowledge,  current  in  CAarJettotim,  until  two  or  three 
years  after  the  award  was  made,  when  purchases  began  to  be 
made  of  lots  ot  the  land.  In  respect,  therefore,  to  the  pur- 
chasers generally,  although  there  is  strong  evidence  of  the  noto- 
riety, sufficient  lo  raise  a  just  suspicion  of  nodce,  I  cannot  say, 
that  according  to  the  rules  of  a  court  of  equity  it  is  so  strong, 
as  to  put  the  stamp  of  falsity  upon  the  direct  deniak  of  the  an- 
swers. 
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The  exception^  to  which  allusioD  has  been  made,  is  the  testi- 
mooy  of  Mr.  Sawyer  in  respect  to  the  purchase  made  by  the  de* 
fendaDty  Adams.  This  witness  testifies  to  a  coversation  with 
Adamt^  soon  after  bis  purchase,  under  circumstances  so  peculiar, 
that  it  b  difficuh  to  renst  the  belief  that  Adams  had  notice  at  the 
time  of  his  purchase,  if  the  credibility  of  the  witness  is  not  im- 
peached. It  is  true,  that  the  witness  is  manifestly  mistaken  as 
to  time,  for  he  puts  the  occurrences  in  1815  or  1816,  whereas 
Adams  purchased  in  November  1613.  But  such  a  mistake 
would  not  ordinarily  be  fatal  to  his  general  credit.  Still,  givhig 
the  fullest  efl^t  to  the  testimony  of  this  witness,  it  is  but  one  wit- 
ness against  the  positive  denial  o(  Adamses  answer ;  and  I  am  noc 
satisfied,  that  the  other  circumstances  do  carry  with  them  such 
positive  force,  as  entitle  the  Court  to  disregard  that  answer. 

In  respect  to  fFheder,  who  was  not  an  original  defendant,  but 
who  died  before  he  could  answer,  after  he  was  made  a  party,  I 
do  not  find,  that  it  is  any  where  stated  directly  in  the  answers  of 
the  defendants,  that  he  was  a  purchaser  without  notice,  though 
some  of  the  averments  seem  intended  to  include  him  in  this  pre^ 
dicament,  but  are  not  pointedly  drawn.  It  is  matter  of  regret 
with  me,  that  this  omission,  which  is  obviously  a  clerical  slip, 
abould  have  occurred.  The  point,  which  it  raises,  is  somewhat 
nice  and  difficult,  but  upon  which,  after  full  deliberation,  I  have 
come  to  a  settled  conclusion.  Tbepoint  is  this,— •whether  a  plain- 
tiff, setting  up  an  equkabh  tide  against  a  legal  title  in  purchasers, 
(it  may  be  dififerent,  where  it  is  an  equity  against  an  equi^,)  b 
not  bound  to  aver  in  his  bill,  that  these  purchasers  had  notice  of 
bb  title ;  and  if  so  bound,  then,  whether  he  is  not  bound  to 
prove  at  the  hearing  the  fact  of  notice,  unless  it  is  distinctly  admit- 
ted by  the  answers  of  the  defendants.  1  think,  that  he  is  so  bound 
in  both  respects.  It  appears  to  me,  that  the  legal  title  is  a  sufficient 
protection  to  the  defendants,  and  that  a  court  of  equity  cannot 
displace  that  tide,  in  favour  of  a  mere  equitable  title,  unless,  a»- 
sumtng  all  the  facts  stated  in  the  bill  to  be  true,  these  facts  justify 
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a  decree  io  favour  of  the  equitable  tide.  Now,  where  the  bill  it- 
self &ets  up  a  legal  title  in  purchasers,  an  equity  does  not  attach 
to  the  estate  in  their  hands,  unless  they  have  notice  of  it*  And, 
therefore,  notice  roust  be  averred  in  the  bill ;  otherwise,  the  plain- 
tiff has  no  case.  It  is  true,  that  upon  a  bill  filed  calling  for  a 
discovery  of  title  from  a  purchaser  of  the  legal  estate,  as  well  as 
for  relief,  he  may,  if  he  pleases,  interpose,  as  a  bar  to  the  discov- 
ery and  relief,  the  plea,  that  he  is  a  purchaser  without  notice  at 
the  time  of  his  purchase,  and  payment  of  the  purchase  money. 
And  in  such  a  case  his  plea  will  be  bad,  without  such  an  aver- 
ment and  denial  of  notice  ^  and  if  notice  is  charged  in  the  bill 
without  a  supplemental  answer,  also  denying  that  notice  as 
charged  in  support  of  his  plea.  But  the  reason  is,  that  by  the 
plea  he  sets  up  a  positive  bar  to  all  further  inquiry  and  all  dis- 
covery. If,  instead  of  such  plea,  he  chooses  to  answer  generally 
and  go  to  a  hearing,  he  may  well  do  so.  And  in  such  a  case 
the  parties  stand  exactly  as  they  do  in  all  other  cases,  that  is  to 
say,  the  plaintiff  must  prove  all  the  allegations  in  bis  bill  necessa- 
ry to  establish  his  right  to  a  decree,  unless  so  far  as  they  are  ad- 
mitted by  the  answer.  If  the  answer  omits  to  deny  the  notice 
charged  in  the  bill,  that  is  no  admission  of  the  notice.  The 
plaintiff  may  object  to  the  answer  for  insufficiency  in  this  respect, 
as  he  may  for  insufficiency  as  to  any  other  fact  charged.  But  if 
be  takes  no  exception,  and  the  cause  goes  to  a  hearing  upon  the 
general  replication,  it  is  a  waiver  of  the  exception,  and  the  plain- 
tiff must  prove  his  case.  If  notice  is  essential  to  a  decree,  he 
must  affirmatively  establish  it ;  for  that  is  the  whole  foundation  of 
equitable  relief  against  the  legal  title.  Some  obscurity  is  dirown 
over  this  subject  by  confounding  cases,  where  a  preliminary  ob- 
jection is  taken  by  way  of  plea,  or  special  answer,  as  a  bar  to  all 
further  discovery  and  relief;  with  cases  where  there  is  a  full  and 
general  answer  and  hearing,  upon  the  whole  merits.  This  is  not 
the  place  to  go  into  a  full  vindication  of  this  doctrine,  though  it 
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appears  to  me  supported  by  a  close  comparison  of  the  authori- 
ties, keeping  in  view  the  distinction  alluded  to.^^ 

In  my  view  of  the  matter,  therefore,  it  is  incumbent  on  the 
plaintiff  to  establish  affirmatively,  that  Whtder  had  notice,  before 
the  Court  can  take  from  his  grantees  the  legal  estate  vested  in 
them,  even  supposing /lotice  to  have  been  brought  home  to  the 
latter  at  their  respective  purchases  from  him.  1  do  not  dwell  on 
this  last  consideration,  though  there  is  much  room  for  observa- 
tion, because  there  is  not  sufficient  proof  to  affect  the  original 
purchasers  with  notice,  and  therefore  it  is  not  necessary  to  con- 
sider, bow  the  case  would  otherwise  stand  as  to  notice  to  the  sub- 
purchasers under  them. 

It  is  also  a  circumstance  not  altogether  to  be  passed  over,  that 
Magee  being  dead  and  his  estate  insolvent,  and  the  defendants 
having  made  expensive  improvements  upon  their  estates,  they 
can,  in  case  of  a  decree  against  thenr.selves,  have  no  remedy  over 
upon  their  covenants  of  warranty  against  Magee,  or  his  represen- 
tatives. If  Mc  J^eil,  instead  of  lying  by  for  so  great  a  length  of 
time,  had  pressed  for  redress  at  an  early  period,  they  might  have 
had  an  effectual  remedy  ever. 

I  lay  no  stress  upon  tlie  releases  which  the  defendants  have 
procured  from  Binney,  because  they  operate  as  a  simple  extin- 
guishment of  his  claim  against  them  under  the  mortgage  to  Ca-- 
rey,  assigned  to  Amory,  and  by  him  to  Binney*  They  do  not 
purport  to  assign  any  tide,  or  to  grant  an  interest  in  or  under 
that  mortgage  to  either  of  the  releases ;  and  therefore  create  no 
bar  in  the  way  of  the  plaintiff. 

Upon  the  whole,  the  conclusion  to  which  my  mind  has  arrived 
is,  that  there  would  be  great  difficulties  in  the  way  of  relief  for 


^  See  WiUiams  vs.  TFiUiams,  1  Ch.  Cos.  252.  Harrit  vs.  IngUdew, 
3  P.  mil.  91,  94.—i;yre  vs  Dolphin,  2  Ball  $f  Beat,  290,  302,  303.— 
Jerrard  vs.  SaunderM,  2  Fez.  jun.  454,  458.'-Beame$  PL  233,  245.— 
Bruce  vs.  Duchese  of  Marlborough,  2  P.  Will.  491.— /one*  vs.  Thomat, 
3  P.  WiU.  244,  noU  F.—Sugdm  Vendors,  ch.  18,  p.  701, 702.— Fon/y  vs. 
Beeves,  5  Fez.  426.— C<n^.  Eq.  PL  312. 
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the  plainti£^  if  Magee  were  now  before  the  Court,  as  sole  owner 
and  defendant ;  that  the  equity  is  far  less  strong  against  the  pur- 
chasers  under  him ;  and  that,  under  all  the  circumstances,  my 
duty  is  to  dismiss  the  bill ;  but  it  will  be  without  costs  to  either 
party. 

BiU  ditmitstd. 


UNtTED  States  «t.  Benjamin  Haines  ai^d  others. 

The  creir  of  a  ship  who  have  signed  sbippiog  articles  for  the  voyage  under  a  putio* 
ular  roaster,  without  any  clause  providing  for  a  change  of  master,  are  not  dis- 
charged from  the  articles  by  the  dismissal  of  the  master  by  reason  of  sickness,  oi 
any  other  reasonable  cause,  and  the  appointment  of  a  new  master  ;  but  they  are 
bound  to  obey  the  new  master. 

If  in  such  case  they  combine  together  to  refuse  all  doty  on  board,  and  to  refuse  obe- 
dience to  the  new  master,  that  is  an  endeavour  to  make  a  revolt  within  the  meaii* 
ing  of  the  crimes  act  of  1790,  cb.  9  [36],  \  \% 

Indictment  against  the  defendants  for  an  endeavour  to  make  a 
revolt  on  board  the  ship  Plaio^  in  Boston  harbour,  founded  on 
the  crimes  act  of  1790,  ch.  36  [9],  %  12.    Plea,  not  guilty. 

At  the  trial  it  appeared  in  evidence,  that  the  ship  was  owned 
by  American  citizens,  and  was  bound  on  a  voyage  from  Bo$Uhi 
to  Havana^  from  thence  to  ports  in  Europe^  from  thence  to  the 
EoMt  Indies^  and  back  to  Europe  or  the  Untied  States;  and  that 
one  Thomas  Dimmock  was  master.  The  defendants  were  sea- 
men on  board,  and  had  shipped  for  the  voyage  under  the  com- 
mon shipping  articles,  in  which  Thomas  Dimmock  was  described 
as  master,  and  there  was  no  clause,  "  or  whoever  else  shaU  be 
master  for  the  voyage,"  in  the  articles.  The  ship  being  ready 
for  the  voyage  dropped  down  to  the  outer  harbour  of  Boston^ 
caHed  J^aniasket  Roads j  to  proceed  to  sea,  about  the  iOth  of 
June  1829.  But  the  master,  before  actually  proceeding  to  sea, 
was  taken  ill  with  a  dangerous  disease ;  and  in  consequence  of 
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his  illness  it  became  necessary  to  substitute  another  master  for 
the  voyage.  The  new  master  (who  was  a  competent  and  suita- 
ble master)  came  on  board  with  some  of  the  owners,  while  the 
ship  lay  in  JSTanfasket  Roads,  and  the  necessity  of  the  change 
of  the  master  was  stated  to  the  seamen.  They  made  no 
particular  objection  to  the  new  master,  whose  character  did 
not  appear  to  be  known  to  them  ;  but  the  defendants  and  another 
of  the  crew  (in  all  seven)  contended,  that  their  contract  was 
dissolved  by  the  removal  of  the  master,  and  they  accordingly  re- 
fused to  go  on  the  voyage.  Orders  were  given  by  the  new  mas- 
ter to  weigh  anchor  and  proceed  to  sea ;  which  the  defendants 
refused  to  obey  ;  and  those  of  the  crew  who  were  ready  to  obey, 
took  the  starboard  side  of  the  ship,  and  the  defendants  and  those 
who  acted  with  them  took  the  larboard  side.  The  master  and 
owners  then  resorted  to  persuasion,  and  endeavoured  to  induce 
the  defendants  to  return  to  their  duty,  and  to  obey  the  orders  ; 
and  each  being  severally  asked,  refused,  though  the  legal  conse- 
quences of  their  refusal  was  stated  to  them.  They  ofiered  no 
force  to  the  master  or  owners,  and  used  no  threatening  or  insult- 
ing language.  The  defendants  were  then  carried  on  shore,  and 
being  apprehended  on  a  warrant,  were  brought  before  the  Di»» 
trict  Judge,  who  upon  the  examination  explained  the  law  to 
them,  and  urged  their  return  to  duty.  But  they  refused,  and 
were  committed  for  trial.  The  owners,  upon  the  examinadon,  ex- 
pressed an  entire  willingness  to  take  them  on  board  again,  and  to 
forgive  and  forget  the  past,  if  they  would  go  upon  the  voyage ; 
but  these  offers  had  no  effect. 

The  cause  was  argued  by  5.  D.  Parker  for  the  defendants, 
and  by  Dunlap  (District  Attorney)  for  the  United  States.  Two 
points  were  made  in  the  defence.  1.  That  the  contract  of  ship- 
ment was  dissolved  by  the  appointment  of  a  new  master. 
2.  That  the  acts  of  the  defendants  did  not  amount  to  the  legal 
ofl^nce  charged  in  the  indictment.  On  the  last  point,  the  case  of 
United  States  vs.  KeUy  (U  Wheatimf  417)  was  cited. 

VOL.  T.  35 
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Durdap^  in  reply,  cited  United  States  vs.  Hamilton,  (1  Mason 
il.  443,)  United  States  vs.  Smith,  (I  Mason  R.  147,)  United 
States  vs.  Hemmer,  (4  Mason  R.  105,)  and  he  contended,  that 
the  case  in  1 1  Wheaton,  417,  was  in  no  respect  variant  from 
the  doctrine  stated  in  the  latter  cases. 


Story  J.,  in  summing  i»p  to  the  jury,  said  : — ^The  principal 
facts  in  the  case  are  not  disputed  ;  and  the  only  question  of  fact 
suggested  for  consideration  in  the  defence  is,  whether  the  defend- 
ants acted  and  cooperated  together  in  a  common  purpose,  or 
separately  refused  duty  without  any  encouragement  or  mutual 
understanding.  Upon  this  the  jury  will  pass  their  judgment, 
though  as  the  parties  were  all  present  and  refused  duty  at  the 
same  time,  and  separated  themselves  from  the  rest  of  the  crew, 
there  would  not  seem  much  room  to  doubt  as  to  their  conduct 
being  governed  by  a  common  combination  and  encouragement. 
A  mere  refusal  to  do  duty  on  the  part  of  a  single  seaman, 
without  any  attempt  to  encourage,  or  aid,  or  influence  any  others 
of  the  crew  to  the  same  act,  would  certainly  not  amount  to  an 
endeavour  to  commit  a  revolt.  There  must  be  some  effi>rt  or 
act,  to  incite  or  encourage  others  to  disobedience,  or  some  com- 
mon combination,  or  understanding,  to  act  together  for  mutual  en- 
couragement or  support  in  such  disobedience. 

There  are  two  questions  of  law  arising  upon  the  facts.  The 
first  is,  whether  in  the  case  of  a  dismissal  of  a  master  for  a  rea- 
sonable  cause  without  fraud,  the  contract  with  the  seamen  is  dis- 
solved, unless  the  shipping  articles  contain  some  clause  providing 
for  the  substitution  of  a  new  master,  so  that  the  seamen  are  not 
bound  to  perform  the  voyage,  or  to  obey  the  new  master.  The 
second  is,  whether,  supposing  there  was  a  mutual  cooperation 
and  combination  of  the  defendants  to  refuse  duty,  and  to  disobey 
the  new  master,  that  amounts  to  an  endeavour  to^'make  a  revok. 

We  do  not  think  there  is  any  real  difficulty  in  either  point.  As 
to  the  f^rst,  the  contract  created  by  the  shipping  articles  is  not,  by 
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the  maritime  law,  a  contract  exclusively  between  the  existing 
roaster  and  the  seamen  for  the  voyage.  It  is  rather  a  contract 
between  the  seamen  and  the  owner  through  the  insti^meotality 
of  the  master,  as  agent  of  the  owner,  than  on  his  own  account* 
For  the  performance  of  the  contract,  however,  the  seamen  have 
the  security  of  the  master  and  the  owner,  and  also  of  the  ship 
itself,  by  a  lien  thereon  for  their  wages.  There  is  an  implied 
right  of  the  owners  to  substitue  any  other  master  during  the  voy- 
age, and  an  implied  obligation  on  the  part  of  the  seamen  to  obey 
liie  master  for  the  time  being.  If,  indeed,  they  do  not  expressly 
assent  to  the  substitution,  as  between  themselves  and  the  original 
master,  he  may  not  be  absolved  from  his  responsibility  for  the  wages 
antecedently  due.  But  this  does  not  affect  tlie  right  of  the  own- 
er to  appoint  another  master.  It  would  be  most  injurious  to  the 
interests  of  commerce  and  navigation,  if  any  other  rule  prevailed. 
If  the  shipping  contract  were  dissolved  by  the  mere  change  of 
master,  in  whatever  stage  of  the  voyage  it  might  occur,  the  whole 
objects  of  the  voyage  might  be  defeated  by  the  delays  incideD| 
40  the  shipment  of  a  new  crew,  and  tlie  exposure  of  the  property 
lo  extraordinary  risks.  The  master  might  die,  might  be  disa- 
bled, or  might  misconduct  himself  in  the  course  of  the  voyage,  so 
that  there  might  arise  a  necessity  of  appointing  a  new  master. 
It  might  occur  at  sea,  or  in  a  foreign  port.  And  if  by  such  an 
event,  the  shipping  contract  was  dissolved,  there  would  be  an 
end  of  all  obedience,  and  of  all  right  to  wages,  for  any  subsequent 
services.  The  ship  might,  if  the  master  should  die  on  the  sea, 
be  exposed  to  the  most  imminent  perils.  She  might  even  be 
lawfully  deserted,  and  left  to  the  unbroken  power  of  the  winds 
and  waves.  There  would  be  an  end  of  all  command  and  all 
obedience  on  board.  Such  a  state  of  things  never  could  have 
been  contemplated  by  the  maritime  law ;  and  the  very  circum- 
stance that  the  mate  in  such  a  case  has  been  adjudged  to  sue* 
eeed  rightfully  to  the  ordinary  command  as  master,  is  decisive, 
against  its  legal  existence.     In  truth,  if  the  law  were  so,  it  would 
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be  not  less  disastrous  to  the  seamen  themselves.  They  might 
be  dismissed  in  a  foreign  port,  at  a  distance  from  their  homes, 
in  a  desert  island,  or  in  short  at  any  other  place,  where  the  oc- 
currence might  take  place  ;  and  left  to  work  their  way  to  their 
own  country  in  the  midst  of  every  sort  of  hardship  and  peril. 
It  isj^  therefore,  not  desirable,  in  any  view  of  the  matter,  for  any 
party,  that  such  a  principle  should  be  recognized  as  law.  We 
have  no  difficulty  in  declaring,  that  the  shipping  articles  were 
not  dissolved  by  the  change  of  the  master ;  and  that  the  mari- 
time law  still  held  it  obligatory  upon  all  the  parties.  The  new 
master,  succeeding  to  the  old  by  the  authority  of  the  owner,  be- 
came the  lawful  master  for  the  voyage ;  and  the  seamen  were 
bound  to  obey  him,  as  such,  during  the  voyage.  This,  indeed, 
has  been  repeatedly  adjudged  in  this  Court  in  the  cases  cited  at 
the  bar,  and  others;  and  we  see  no  reason  to  change  our 
opinion. 

As  to  the  second  point, — assuming  that  there  was  a  mutual  co- 
operation and  combination  of  the  defendants  not  to  do  duty,  but 
to  disobey  the  master,  the  question  is,  whether  it  amounts  to  an 
endeavour  to  commit  a  revolt  in  the  sense  of  the  statute.  We 
are  clearly  of  opinion,  that  it  does.  What  is  a  revolt  f  It  is  an 
open  rebellion  or  mutiny  of  the  crew  against  the  authority  of  the 
master,  in  the  command,  navigation,  or  control  of  the  ship,  if 
the  crew  in  a  mutiny  were  to  displace  him  from  the  actual  com- 
mand of  the  ship,  and  appoint  another  in  his  stead,  that  would 
clearly  be  a  revolt.  It  would  be  an  actual  usurpation  of  his  au- 
thority on  board  of  the  ship,  and  an  ouster  of  him  from  the  pos- 
session and  control  of  it.  But  there  may  be  a  revolt  independ- 
ent of  the  appointment  of  another  to  the  command.  If  the  crew 
should  compel  the  master  against  his  will,  by  threats  or  other- 
wise, to  navigate  the  ship,  or  manage  her  concerns,  according  to 
their  own  directions,  and  prevent  him  from  the  free  exercise  of 
bis  own  judgment,  that  would  be  an  effectual  usurpation  of  the 
command  of  the  ship,  and  in  the  sense  of  the  law,  a  revolt.    In 
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shorty  whenever,  by  the  overt  acts  of  the  crew,  the  authority  of 
the  master  in  the  free  navigation  or  management  of  the  ship,  or 
in  the  free  exercise  of  his  rights  and  duties  on  board,  is  entirely 
overthrown,  and  there  is,  intentionally  caused  by  such  acts,  a  sus- 
pension, actual  or  constructive,  of  his  power  of  command,  it  is  a 
revolt  of  the  crew.  Direct,  positive  force  upon  the  master  is  not 
essential ;  positive  constraint  or  imprisonment  of  the  master  is  not 
essential.  A  total  refusal  to  perform  any  duty  on  board,  until  he 
has  yielded  to  some  illegal  demand  of  the  crew,  when  it  has 
produced  de  facto  a  compliance,  or  a  suspension  of  his  power  of 
command,  is  a  revolt.  And  any  act,  or  attempt,  or  combinatioii 
to  produce  such  a  revolt,  is  an  endeavour  to  make  a  revolt 
These  cases  are  not  put  as  the  only  ones,  in  which  a  revolt  may 
exist.  They  are  put  merely  as  examples  and  illustrations  of  the 
doctrine.  .If  an  army  by  a  general  combination  refuse  obedience 
to  all  oiders  of  their  commander,  it  is  just  as  much  a  revolt,  as 
if  they  had  by  the  same  combination  compelled  him  to  obey  the 
oiders  of  an  usurper.  The  offence  is  in  each  case  the  same  in 
its  essence,  though  it  may  differ  in  the  degree  of  agg/ravatioo. 
In  each  case  there  is  a  total  suspension  of  his  power  of  com- 
mand by  the  illegal  acts.  The  doctrine,  which  is  here  stated, 
has  been  often  held  in  this  Court,  and  panicularly  in  the  cases  of 
United  States  vs.  Smithy  (1  Mason  R,  147,)  and  United  States 
vs.  jEbmmer,  (4  Mason  R.  105.)  We  see  no  reason  to  doubt  it, 
or  to  depart  from  it. 

But  it  is  supposed,  that  the  case  of  United  States  vs.  £effy,  (1 1 
Wheaton  A.  417,)  inculcates  a  different  doctrine.  If  it  does,  we 
are  certainly  bound  by  it.  But  I  feel  the  utmost  moral  certainty, 
that  such  was  not  the  understanding  of  the  Court  itself;  and 
though  there  is  some  slight  foundation  in  the  language  used  in 
that  opinion  for  the  present  argument,  a  close  examination  of  it 
will  not  justify  the  conclusion,  that  it  is  at  variance  with  what  we 
have  now  asserted  as  our  own  opinion.  That  case  was  brought 
before  the  Court  for  the  mere  purpose  of  ascertaining,  whether. 
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as  the  act  of  Congress  does  not  define  the  o&nce  of  endearour- 
iog  to  make  a  revolt,  it  was  competent  for  a  court  of  law  to  give 
a  judicial  definition  of  the  offence.     There  had  been  a  doubt 
expressed  elsewhere,  whether  it  was  not  indispensable,  that  Con- 
gress should  have  defined  what  a  revolt  was,  before  the  Couit 
couM  proceed  to  punish  it ;   and  that  doubt  had  been  followed 
up  by  a  decision,  that  such  a  definition  by  Congress  was  indis- 
pensable, and  that  decision  had  led  to  an  acquittal  of  the  person 
charged  with  the  oflfence.     So  that  the  act  of  Congress,  so  far  as 
k  touched  this  ofience,  was  reduced  to  a  nuUity.     My  learned 
brother,   Mr.  Justice    TVashingtoriy  and  the  District  Judge  of 
Pennsylvania,  thought  it  their  duty,  under  such  circumstances,  to 
bring  the  point,  when  it  arose  before  them,  to  the  Supreme 
Court  for  a  final  decision.     And  the  Supreme  Court  overruled 
the  deci^on  above  alluded  to,  and  held  it  competent  for  the 
Court  to  give  a  definition  of  the  ofience,  and  punish  it  under  the 
»ct  of  Congress.     Mr.  Justice  Waihtngion^  in  delivering  the  opiii« 
ion  to  the  Court  on  that  occasbn,  said,  that  '^  the  ofifence  coo^sts 
to  the  endeavour  of  the  crew  of  a  vessel,  or  any  one  or  more  of 
tbem,  to  overthrow  the  legitimate  authority  of  the  commander, 
with  intent  to  remove  him  from  his  command."     But  this  lan- 
guage does  not  import,  that  the  removal  from  the  command  must 
be  by  physical  force.     The  Court  look  to  the  fact,  whether  there 
is  an  overthrow  of  the  master's  authority,  or  a  removal  of  him 
from  his  command,  intended  ;  and  not  to  the  mode  by  which  it  is 
accomplished.    The  overthrow  of  authority  may  be  just  as  com- 
plete, the  removal  from  command  may  be  just  as  efiectual,  by  a 
universal  disobedience  to  all  orders,  producing  an  actual  suspen- 
sion of  the  master's  authority  or  command,  as  by  actual  force,  or 
personal  imprisonment,  or  driving  the  master  on  sliore.    The 
subsequent  language  of  the  Court  demonstrates,  that  it  had  in 
its  view,  in  this  part  of  the  opinion,  not  only  cases  of  forcible,  but 
of  constructive,  removal  from  command  ;  for  the  Court  go  on  to 
say,  *^  or  against  his  will  to  take  possession  of  the  vessel  by  as- 
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suming  the  government  and  navigation  of  her,  or  by  transferring 
their  obedience  from  one  lawful  commander  to  some  other  per- 
son." Now  these  passages  show,  that  the  Court,  by  using  the 
diqunccive  '*  or,"  had  in  couteuiplation  some  classes  of  cases,  not 
minutely  specified  in  the  preceding  clause.  If  no  other  acts  but 
such  as  the  disjunctive  clauses  embraced  were  endeavours  to 
make  a  revolt,  in  the  sense  of  the  act,  the  preceding  clause  was 
wholly  unnecessary.  But  it  was  perfectly  proper,  if  the  latter 
clauses  were  only  illustrations  of  a  few  cases  comprehended 
under  the  more  general  description  in  the  first  clause.  At  all 
events,  no  person  can  say,  that  the  definition  contained  in  the 
first  clause  is  to  be  rejected ;  and  in  the  view  we  take  of  its  true 
exposition,  there  is  nothing  in  it,  that  trenches  upon  the  opinions 
held  by  this  Court.  In  truth,  I  consider  the  definition  given  by 
the  Supreme  Court  not  to  have  been  designed  to  have  more  than 
an  affirmative  operation  ;  that  is,  to  declare  that  such  acts  would 
amount  to  theofience,  and  not  negatively,  that  none  others  would. 

I  was  one  of  the  Judges  who  concurred  in  the  opinion  given  in 
the  Supreme  Court ;  and  it  was  matter  of  utter  surprize  to  me, 
when  I  first  learned  that  such  a  narrow  interpretation  of  it,  as  is 
now  contended  for,  had  been  contended  for  at  the  bar.  I  have 
reason  to  know,  that  it  was  equally  a  surprize  upon  others  of  my 
brethren  who  concurred  in  that  opinion. 

Upon  the  whole,  thinking  as  we  do,  that  there  is  no  real  re- 
pugnancy between  the  opinion  of  the  Supreme  Court  and  our 
own,  we  adhere  to  the  latter,  and  give  it  as  law  to  the  jury* 

Verdict  guilty  ^  and  sentence  accordingfy* 
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United  States  vs.  Samuel  Langton  and  Trustees. 

Under  the  trustee  procesi  of  JUaisaehmMetU  by  statue  of  1794,  ch.  65,  if  the  tnutee 
swears  he  has  no  goods,  effects,  or  crediu  of  the  debtor  in  his  hands,  he  is  enUtled 
to  be  discharged,  unlets,  from  other  parts  of  his  disclosure,  that  averment  is  over- 
thrown. ^* 

Wheieian  assignment  does  not,  on  iu  face,  purport  to  be  of  all  the  debtor's  proper- 
ty, it  is  incumbent  on  the  UniUd  States^  if  they  insist  on  a  priority  of  payment  un- 
der ihe  act  of  Congress  of  1799,  ch.  128,  $  65,  to  establish  that  it  does,  in  &ct,  con- 
tain all  the  debtor's  property. 

A  small  portion  left  out  by  mistake  or  fraud,  will  not  defeat  the  priority  of  the  United 
Sudes, 

An  msrigoment  of  aU  the  debtor's  property  in  a  schedule  referred  to,  which  enoiM- 
rates  only  specific  property,  and  does  not  purport  to  be  all,  affords  no  presumption 
that  il  is  all  the  debtor*s  property,  or  a  general  assignment. 

One  of  the  trusts  of  an  assignment  was  to  pay  **  8400  dollars  on  cuatom-houM 
bonds,  on  which  M  it  turtty^  M  being  one  of  the  assignees ;  he  was  surety  on 
bonds  to  a  less  amount ;  but  the  debtor  in  fact  owed  bonds  to  the  custom-liouse,  to 
the  amount  of  8257  dollars ;  it  was  held,  that  no  bonds  w«ie  included  in  tlie  tmat 
but  those  on  which  M  was  surety. 

The  trustee  process  lies  against  assignees  in  favour  of  the  UniUd  SiaUt^  where  a 
debtor  makes  an  assignment  of  his  property  in-trust  to  pay  custom4ioute  bonds,  or 
other  debts  due  to  the  United  States,  to  attach  the  funds  to  the  amount  of  such 
trust,  in  the  hands^f  the  assignees,  notwithstanding  at  law,  the  assignment  pasted 
the  property  clothed  with  the  trust,  to  the  assignees. 

Qvcre,  whether  parol  evidence  is  admissible  to  explain  the  intent  of  the  pardes  in 
the  above  assignment,  so  as  to  show  whaiher  all  bonds  were  intended  to  be  in- 
cluded, or  those  only,  on  which  .V  was  surety. 

Suit  upoD  the  trustee  process  of  MasiochuseiU  by  statute  o[ 
1794,  ch.  65.  The  only  questions  in  the  cause  arose  upon  the 
answers  of  the  trustees ;  and  were  argued  by  Dunlap  (District 
Attorney  ^  for  the  United  States,  and  by  Fletcher  and  Rand  for 
the  trustees. 

Stort  J.  This  case  coRies  before  the  Court  under  the  trus- 
tee process  of  Massachusetts,  (act  of  1794,  ch.  65,)  the  main 
object  being  to  charge  the  trustees  as  garnishees  of  the  principal 
debtor,  by  attaching  his  funds  in  their  hands. 

The  case  turns  wholly  upon  the  answers  of  the  trustees. 
They  have  come  into  Court  and  have  declared,  that  they  bad 
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not  in  their  hands  or  possession  at  the  time  the  writ  was  served 
on  theo),  any  goods,  effects,  or  credits  of  the  principal,  and  they 
have  submitted  themselves  to  an  examination  on  oath  touching 
the  premises.  They  are  therefore  entitled  by  the  very  terras  of 
the  statute  to  a  discharge  with  costs,  ^'  if,  upon  such  an  examina- 
tion, the  said  declaration  shall  appear  to  the  dnin  to  be  true." 
I  cannot  agree  to  the  suggestion  at  the  bar  in  the  broad  and  uxt- 
qualified  manner  in  which  it  is  made,  that  persons,  sued  as  trus- 
tees, are  in  all  cases  to  be  charged  by  the  Court,  unless  tbey 
clearly  discharge  themselves.  Where  they  expressly  swear  that 
they  have  no  goods,  efieets,  or  credits  in  their  hands  or  posses* 
sioD  of  the  debtor,  that  declaration  must  be  taken  for  true,  unless 
the  Court  can  elearly  see,  from  the  subsequent  examination,  thai 
it  is  untrue.  Where  tbey  neither  expressly  admit  nor  deny  their 
liability,  but  put  all  the  facts  before  the  Court,  and  leave  the 
ktter  to  decide  the  maUer  of  law  arising  thereon,  there  must  be 
auflieienl  upon  the  face  of  those  facts  to  justify  the  Court  itself 
in  pronouncing  a  judgment,  which  shall  charge  them  as  trustees. 
If  those  .facts,  fully  and  sincerely  disclosed,  lea^  the  matter  in 
doubt,  for  myself  I  cannot  perceive  how  a  judgment,  charing 
them,  can  be  pronounced,  upon  any  acknowledged  principles  of 
law.  I  agree,  that  doubtful  expressions  may  be  construed  most 
itroDgly  agamst  the  trosteesv  if  they  admit  of  two  interpretations ; 
but  they  are  not  to  be  tortured  into  an  adverse  meaning  or  ad- 
toiasioD.  The  answers  are  not  to  be  more  rigidly,  or  differently 
eoDStnii^d,  from  what  tbey  would  be  in  a  bill  in  chancery.  If  the 
answers  are  not  full,  the  plaintiff  is  at  liberty  to  propound  closer 
interrogatories ;  but  be  is  not  to  charge  parties  upon  a  mere  slip 
or  mistake  of  certainty,  or  because  tbey  do  not  positively  answer, 
what  in  conscience  they  do  not  positively  know.  The  law 
would  olboffwise  be  a  soare,  which  might  entrap  them  to  their 
ruin,  and  involve  them  in  a  double  responsibility  and  payment. 
Aad  such,  I  cOBceire,  is  the  real  doctrine  in  the  State  Court, 
voi».  y.  36 
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notwithstanding    some  general  expressions,  which  have  been 
quoted,  and  are  applicable  to  special  cases.^ 

By  the  answers  of  the  trustees  it  appears,  that  Langian  (the 
principal  debtor)  being  in  failing  circumstances,  on  the  6th  of 
January  1 828,  executed  an  assignment,  by  indenture,  tripartite, 
of  certain  property  to  the  trustees,  upon  certain  trusts  stated  in 
the  deed  of  assignment.     It  begins  by  reciting,  thdiVLangton  is 
indebted  in  large  sums  of  money  to  the  parties  of  the  second 
part  (the  trustees),  and  third  part  (general  creditors),  and  that 
W,  Monroe  (one  of  the  trustees)  is  liable,  as  indorser  and  surety 
of  Langton^  to  pay  large  sums  of  money,  and  also  has  lent  and 
accommodated  him  with  money,   a  schedule  of  which  sums, 
debts,  and  liabilities,  is  annexed,  marked  A.     It  then  farther  re- 
cites, that  Langton  is  possessed  of  certain  goods,  wares,  mer- 
chandises, choses  in  action,  credits,  and  demands,  and  ocber 
property,  schedules  whereof  are  annexed,  marked  C.  D.    It  then 
recites  the  desire  of-  Langton  to  secure  to  Monroe  a  fuU  in- 
demnity for  all  his  liabilities  as  indorser  and  surety,  and  pay- 
ment also  of  monies  loaned,  and  an  equal  distribution  of  the 
property  which  shall  remain  among  the  other  parties  of  the  second 
and  third  parts,  so  far  as  it  will  extend,  and  tliey  are  ready  to 
accept  arid  release  Langton^  as  far  as  the  same  will  go.     After- 
ward there  follows  an  assignment  to  the  trustees  of  all  the  goods 
and  other  property,  in  the  schedules  C  and  JD,  with  a  moiety  of 
the  brig  Dido,  a  policy  on  her  cargo,  and  the  household  furniture 
of  Langton,  at  No.  1,  Temple  Street.    The  trusts  are  declared 
to  be,  to  coUect  the  debts,  &c.  and  sell  the  property,  &;c«  and  to 
apply  the  proceeds  as  follows : — *^  In  the  first  place,  to  apply 
the  said  trust  monies  to  the  payment  and  discharge  of  ^8400, 
due  for  custom-house  bonds  and  liabilities,  as  mentioned  in  said 
schedule  A  ;  and  also  to  the  payment  and  discharge  of  the  three 


1  Leber  vs.  ^rmstrour,  4  Mass.  R.  206. — Cleveland  vs.  Clap,  5  Mass, 
JR.  ^{.—ffhUman  vs.  Hunt,  4  Mass.  JL  272.^Hatch  vs.  Smith,  &Atass. 
it  42,  49.^Gordon  vs.  Webb,  13  Mass.  R.  215. 
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sums  of  money  mentioned  in  the  said  schedule  A  as  being  lent  and 
accommodated  to  said  Langiouj  amounting  in  the  whole  to  the 

• 

sum  of  ^9784.69,  monies  so  lent,  &c.  as  stated  in  said  schedule 
Ay  and  which  said  three  sums  of  money,  together  trith  the  said 
amount  ofcustom-hovse  bonds,  amounts  in  all,  as  near  as  can  be 
meer/atnecl,  to  the  full  sum  of  |^  18, 184.69,  which  amount  is  to 
be  paid  and  satisfied  in  full."  This  is  the  material  clause  on 
which  one  of  the  questions  made  at  the  bar  turns ;  tlie  other 
dauses  require  no  particular  consideration.  The  schedule  A 
begins  as  follows : — ^'  Schedule  of  claims  and  demands  due  to 
fFashingion  Monroe  from  Samuel  Langton,  custom-house 
bonds  and  notes  by  him  indorsed  for  said  Langton,  as  monies 
borrowed  to  be  paid  in  full. 

"Amount  of  custom-house  bonds  upon  which  Washington 
Mkmroe  is  surety,  $8400. 

"  Notes  payable  to  Washington  Monroe  and  by  him  indorsed 
(or  said  Langton  as  follows."  Then  follows  a  special  enume- 
ration of  them ;  and  then  a  memorandum  of  monies  borrowed, 
and  other  notes,  &c.  in  the  whole  amounting  with  the  custom- 
hoiiae  bonds  to  $32,084.96.  Schedule  B  contains  the  debts 
doe  to  oth^r  creditors. 

The  custom-house  bonds  owing  hy  Langton  amounted  in  fact 
to  the  sum  of  |^8257.43  ;  and  Monroe  was  surety  upon  all  of 
tbem,  excepting  one  for  $1752,  which  is  now  in  suit.  None  of 
tbem  were  due  at  the  time  of  the  assignment ;  but  all  those  upon 
wfatcb  Langton  is  surety,  amounting  to  $6505.43,  have  since 
been  paid.  The  whole  amount  of  the  prq)erty  assigned  to  the 
trustees  by  the  assignment,  has  produced  less  by  $10,000,  than 
tbe  debts  and  liabilities  of  Monroe  provided  for  in  the  assign- 
ment. 

The  trusteeis,  upon  their  disclosures,  are  certainly  entitled  to 
be  discharged  from  the  suit,  unless  some  one  of  the  grounds  con- 
tended for  in  argument,  on  behalf  of  the  United  States,  can  be 
maintained  in  point  of  fact  and  law.     They  explicitly  deny,  that 
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they  have  way  goods,  effects,  or-credits  of  Langtou  in  their 
hands  or  possession ;  and  as  no  evidence  aliunde  is  admissible  by 
law,  to  control  or  contradict  their  answers,  the  Ofiti«  probaaidi  is 
on  the  United  States^  to  extract  an  opposite  conclusion  from  the 
facts  stated  in  them. 

Two  grounds  are  contended  for  by  the  United  States,    In  the 
first  place,  that  the  assignment  is  an  assignment  of  all  the  proper- 
ty of  Langion;  and  if  so,  the  priority  provided  for  by  the  act  of 
1799,  ch.  128,  ^  65,  attaches  in  favour  of  the  United  States.     I 
agree  at  once  to  the  reasoning  at  the  bar,  that  if  the  assignment 
be  in  fact  of  all  the  debtor's  property,  although  it  does  not  so  ap- 
pear upon  the  face  of  the  instrument,  the  priority  of  the  Uniied 
States  attaches.     The  same  rule  applies  if  a  small  part  be  left 
out  for  the  purpose  of  fraudulent  evasion  of  that  priority*    IThis 
doctrine  is  fully  supported  by  the  cases  of  United  States  vs. 
Clarke,  (1  Paine  Cir.  R.  639  ; )    United  States  vs.  Hooe,  (3 
Cranck,  73,  91  ;  )    United  States  vs.  Hotdand,  (4  Wheaion  JR. 
108,  115;)    and  Conard  vs.  Atlantic  Insurance  Company^  (1 
Pet>  Sup.  Ct.  R.  439.)    But  the  difficulty  is,  that  the  present  as- 
signment purports  on  its  face  to  be  an  assignment,  notof  all  the  debt- 
or's property,  but  of  all  the  goods,  &lc.  in  the  schedulesC  and  D; 
and  these  schedules  do  not  purport  to  be  all  the  property  of  die 
assignor,  but  of  certain  specific  effects.     In  such  a  case  (as  was 
justly  said  by  the  Court,  in  4  fVheaiony  108, 1 16),  tlie  presumptioa 
must  be,  that  there  is  propeity  not  contained  in  the  deed,  uideas 
the  contrary  appears.    The  onusprohandi  is  thrown  on  the  Untied 
States,     Now  there  is  not  only  no  proof  in  the  case,  that  this  as- 
signment does  contain  all  Langton^s  property;   but  both  the 
trustees  swear,  that  they  believe  it  does  not  contain  all  bis  pro- 
perty $  and  there  is  not  a  shadow  of  evidence,  that  there  was  a 
suppression  of  any  of  his.  property,  with  a  fraudulent  design  to 
evade  the  rights  of  the  United  States.     On  the  contrary,  it  does 
appear  that  the*parties  at  the  ticne  had  no  distinct  knowledge  q£ 
the  actual  sums  owing  on  bonds  at  the  custom-house.     We  oiayt 
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therefore,  upon  the  mere  footing  of  authority  dismiss  this  ground 
of  argument  as  untenable. 

But  in  the  second  place  it  is  contended,  that  if  this  be  not 
a  general  assignment,  there  is  an  express  provision  giving  priority 
of  payment  out  of  the  funds,  to  the  custom-house  bonds,  of  which 
the  United  States  are  entitled  to  avail  themselves  in  the  present 
form  of  suit. 

One  answer  urged  on  behalf  of  the  defendants  to  this  ground 
is,  that  the  trustee  process  furnishes  no  means  to  enforce  such  a 
right,  even  if  it  exists.  The  argument  is  this.  The  trustee  pro- 
cess can  only  reach  goods,  efiects,  or  credits  of  the  debtor  him- 
self. If  the  assignment  is  good  and  valid  in  point  of  law,  it  pass- 
es the  goods  &c»  to  the  trustees,  as  their  property,  to  be  by 
them  applied  to  the  trusts  stated  in  the  assignment.  The  whole 
reasoning,  on  behalf  of  the  United  States^  assumed,  that  the  as- 
signment is  good  and  yalid ;  and  if  so,  the  trust  fund,  to  the 
amount  of  the  custom-house  bond  provided  for  by  it,  is  a  trust 
fund  belonging  to  the  United  States^  and  not  to  the  debtor }  and 
the  United  States  cannot  attach  their  own  property  by  this  pro- 
cess in  the  hands  of  the  trustees.  And  reliance  is  placed  on  the 
ease  of  Canard  vs.  The  Atlantic  Insurance  Company y  (1  Peters's 
Sup.  Ct.  Rep.  386,  438,  439,)  where  it  was  held  by  the  Su- 
preme Court,  that  even  a  general  assignment  passes  the  property 
to  the  assignees,  and  gives  a  priority  of  payment  only  out  of  the 
find,  and  does  not,  pro  tantOy  defeat  the  assignment.  To  every 
tUng  stated  in  that  opinion,  I  give  my  cordial  assent,  knowing 
that  it  was  prepared  upon  very  full  deliberation  of  the  Court.  I 
agree  that  the  present  assignment  is  good  and  valid,  in  point  of 
law,  ID  pass  the  property  to  the  assignees.  But  the  conclusion 
contended  for '  by  the  defendants'  counsel  does  not  follow  upon 
such  an  admission.  If  the  United  States  had  been  called  upon 
to  assent,  and  had  in  fact  assented,  to  the  trusts  created  by  the 
aasignment  so  as  to  create  a  privity  between  tliemselves  and  the 
iMgiiees,  there  might  be  great  force  in  the  argument.    But  until 
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such  assent,  actual  or  constructive^  the  property  was,  by  opera- 
tion of  law,  a  resulting  tnist  for  the  assignor.     If  A  transfers  his 
goods  or  money  to  jB,  to  be  delivered  over  or  paid  to  C,  unless 
C  assents,  expressly  or  impliedly,  to  the  bailment  or  trust,  the 
trust  is  a  resulting  trust  for  A*     If  C  refuses  to  receive  the  goods 
or  money,  A  may  recover  them  back  for  bis  own  use.     In  such 
cases,  the  law  implies  a  resulting  use  or  trust  for  the  beneBt  of 
the  grantor,  where  the  object  of  the  trust  has  wholly  failed.  This 
is,  as  I  think,  the  natural  result  of  the  general  principles  of  law 
upon  this  subject.     Our  State  decisions,  in  relation  to  the  trustee 
process,  uniformly  assume  the  doctrine  to  be  sound,  and  make  no 
distinction,  whether  the  goods,  credits,  or  effects  in  the  bands  of 
the  trustee  are  equitable  or  legal ;   whether  they  are  a  naked 
debt  or  bailment,  or  a  resulting  trust,  where  the  assignment,  pro 
taniOf  has  become  inoperative,  being  good  and  valid  in  its  general 
structure.     In  every  case  where  a  general  assignment  is  made 
fer  the  benefit  of  creditors,  and  an  attachment  under  this  process 
intervenes,  before  all  the  creditors  have  become  parties,  the  as- 
signment is  not  held  utterly  void,  but  is  held  inoperative  only  as 
to  the  proceeds  not  covered  by  the  debts  of  the  antecedent 
creditors ;  and  if  any  thing  remains  after  such  attachment,  that 
may  go,  under  the  assignment,  to  any  creditors  who  subsequently 
become  parties.     In  short,  the  trust  created  by  the  assignment 
is  defeated  only  pro  tanto.     And  a  creditor,  who  refuses  to  come 
in  under  the  trust,  may  sue  in  the  same  manner  as  if  he  were 
not  named  or  included  in  .it.     It  appears  to  me,  that  wherever 
die  property  of  a  debtor  is  in  the  hands  of  an  assignee  under 
trusts,  which  are  exhausted,  or  have  failed,  so  that  the  assignee 
holds  the  property  for  his  benefit  by  operadon  of  law,  the  trustee 
process  is  a  proper  process  to  reach  it.     The  statute   of  1794, 
ch.  65,  seems  to  me  to  have  had  such  cases  peculiarly  in  its  eye 
in  creating  the  remedy.    The  words  of  the  preamble  clearly 
cover  them.     They  are   <<  goods,  efiects,  and  credits,"  of  the 
debtor  "  so  intrusted  and  deposited  in  the  hands  of  others,  that 
the  same  cannot  be  attached  by  the  ordinary  process  of  law." 
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Another  answer  suggested  at  tbe  bar  is,  that  the  United  Siaie$ 
are  not,  upon  the  face  of  this  assignment,  cestuis  que  trust ;  but 
that  the  trust  is  created  in  favour  of  Monroe  to  discharge  the 
custom-house  bonds,  and  thus  to  exonerate  him  from  his  surety- 
ship.  But,  assuming  this  construction  of  the  instrument  to  be 
correct,  (on  which  I  give  no  opinion,)  it  would  not  aid  the  case 
of  the  defendants.  If  the  debtor  has  con6ded  his  property  to 
them  to  ful61  certain  trusts,  the  assignees  are  bound  to  fulfil  those 
trusts,  and  cannot  apply  it  to  other  purposes.  If  they  should  re- 
fuse so  to  do,  and  the  cestui  que  trust  cannot  enibrce  it,  or  the 
trustee  has  failed  ;  they  must  be  charged  as  trustees  of  the  debt- 
or, because  it  remains,  in  equity,  his  proper^,  by  way  of  resulting 
trust  or  indebtment.  If  they  should  not  refuse,  then  the  proper- 
ty is  a  fund  in  their  hands  applicable  to  the  trust,  and  they  are 
merely  his  agents  to  pass  it  over  to  the  creditors.  Now  in  this 
very  process  the  United  States^  supposing  aU  custom-hoase 
bonds  are  included  in  the  trust,  seek  to  have  the  acknowledged 
trust  property  of  the  debtor  applied  to  the  very  purpose  he  io- 
tended ;  and  1  can  perceive  no  solid  objection  upon  reason  or 
authority,  or  even  technical  grounds  to  refuse  it.  It  is  the  debt- 
or's property  *^  intrusted  "  to  them  for  this  purpose,  and  not  at- 
tachable by  the  ordinary  process  of  law.  In  Jarvis  vs.  Rogersj 
(15  Mass.  R.  389,  4  J  4,)  Mr.  Chief  Justice  Parker^  in  delivering 
the  opinion  of  the  Court,  said  : — "  1  have  neither  heard  nor  seen 
any  judicial  decision,  tending  to  prove,  that  if  a  creditor  accident- 
ally gets  possession  of  his  debtor's  goods,  or  if  a  debtor  oommiis 
them  to  him  on  a  particular  trust  or  confidence^  the  creditor  has 
a  right  to  retain  them  as  security  for  his  debt.  On  the  contrary, 
any  other  creditor  may  attach  them,  if  they  can  be  seized  by  an 
officer ;  or  the  creditor  may  be  charged  as  trustee,  if  they  cannot 
be  come  at  to  be  attached." 

Tbe  strongest  objection  to  a  recovery  by  the  United  States 
yet  remains  for  consideration.  It  is,  that  the  assignment  did  not 
mean  to  provide  for  the  payment  of  all  cusCom*house  bonds  owing 
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by  Lan^ion  ;  but  oniy  for  those,  on  which  Monroe  wu  surety  ; 
and  all  these  have  been  paid  without  scruple.  It  has  been  said, 
diat  Langton  might  well  be  presumed  to  intend  to  cover  aU 
bonds,  because  it  would  save  him  from  imprisonment  on  execu- 
tion at  the  suit  of  the  United  States^  from  which  he  would  not 
be  entitled  to  be  discharged,  as  in  cases  of  private  debts  upon 
taking  the  poor  debtor's  oath  ;  but  only  by  the  special  authority 
of  the  secretary  of  the  treasury  under  the  act  of  1 798,  ch.  66. 
I  do  not  know  that  a  court  is  at  liberty  to  indulge  any  such  pre- 
sumption, unless  the  words  of  the  instrument  itself  justify  it  upon 
a  plain  construction  of  their  import. 

Let  us  attend  then  to  the  words  of  the  present  assignment. 
The  direction  is  '^  to  apply  the  trust  monies  to  the  payment  and 
discbarge  of  $0400  due  for  custom-bouse  bonds  and  liabilities, 
ai  mentioned  in  said  schedule  ^."  By  turning  to  that  schedule 
we  find  the  description  to  be,  ^'  amount  of  custom-house  bonds, 
upon  which  Washington  Monroe  is  surety^  $8400.^'  So  that  tbe 
schedule  does  not  include  aU  custom-house  bonds ;  but  those  only, 
upon  wliich  Monroe  is  surety.  If,  therefore,  we  take  the  general 
clause  as  it  is  controlled  and  explained  by  the  schedule,  (as  we 
are  bound  to  do,)  it  is  manifest  that  the  custom-bouse  bonds,  al- 
laded  to,  are  those  only,  on  which  Monroe  is  surety.  The  pre- 
amble to  tbe  assignment  fortifies  this  conclusioa ;  for  it  recites  as 
a  main  object  the  desire  to  secure  Monroe  for  his  liabilities  as 
indorser  and  surety  ;  and  the  whole  structure  of  die  assignment 
shows,  that  he  was  a  favored  creditor,  not  merely  as  surety,  but 
as  indorser.  He  is  not  yet  indemnified  to  the  amount  of 
4(10,000. 

But  it  is  argued,  that  the  sum  provided  for,  viz.  $8400,  is 
more  than  the  amount  due  on  the  bonds  on  which  Monroe  is 
surety,  aud  that  the  actual  amount  of  all  the  custom-house  bonds 
approaches  nearer  tbe  sum,  viz.  to  $8257 ;  and  therefore  the 
presumption  is,  that  aU  bonds  were  intended  to  be  included. 
Now,  in  answer  to  this,  there  is  force  in  the  remark  made  at- tbe 
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bar,  chat  the  sum  seems  put  down  as  a  mere  estimate^  and  ool  as 
the  exact  amount ;  for  the  terms  of  the  assignment  are,  thai  <^  the 
three  sums  of  money,  tt^ether  wkh  the  said  anxMint  of  custom- 
house  bonds,  amount  in  all,  as  near  as  can  be  ascerUtmed^  to  the 
full  sum  of,"  &;c.  Bemdes,  in  either  view,  there  is  a  mistake  as 
to  the  amount  of  the  custom-house  bonds.  If  the  amount  of  aH 
the  bonds  had  been  exactly  $8400,  there  might  have  been  a 
stronger  ground  for  argument.  If,  then,  the  sum  be  OHStakeB, 
and  we  resort  to  the  odier  words  of  the  instrument  to  Qualify  oi 
explain  the  intention,  we  there  find  the  bonds  described  to  be 
those,  on  which  Monroe  is  surety.  The  mistake  is,  therefore, 
corrected  by  the  context.  Where  there  is  any  repugnancy  or 
mistake  in  a  description,  if  sufficient  certainty  as  to  the  thing  in- 
tended on  the  whole  appears,  the  repugnancy  or  mistake  does  not 
vitiate.  Taking  the  whole  description  together,  it  will  run  thus  : 
— "$8400  for  custom-iiouse  bonds,  upon  which  f¥.  Monroe  is 
surety;"  and  upon  such  an  assignment,  intended  for  his  special 
protection,  there  cannot,  I  think,  be  a  legal  doubt,  that  the  mistake 
of  the  amount  must  yield  to  the  certainty  of  the  other  part  of  the 
description.  The  whole  provision  must  otherwise  be  rejected 
for  otter  uncertainty,  and  Monroe  be  left  without  any  security, 
siiice  the  misdescription  as  to  the  amount  of  aU  the  bonds  owing 
to  the  United  States  is  equally  clear ;  or  we  must  resort  to  parol 
evidence  to  explain  the  latent  ambiguity.^ 

My  opinion  is,  that  there  is  no  necessity  to  resort  to  such  evi- 
dence in  this  case.  But  if  resort  is  to  be  had,  the  answers  of  the 
trustees,  and  particularly  of  Monroe,  are  entirely  decisive.  He 
explicitly  swears,  that  no  other  bonds,  than  those  on  which  he 
was  surety,  were  in  the  contemplation  of  the  parties,  or  intended 
to  be  provided  for ;  and  that  at  the  time  of  the  assignment,  the 
exact  amount  of  these  was  not  known  to  them. 


a  See  Colpoys  vs.  Colpoys,  3  Jac.  if  Walk.  H  451,  462. 
TOL.  V.  37 
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This  is  not  all.  The  onus  probcmdi  is  on  the  United  StttUi  io 
this  case,  to  establish,  that  the  bond  now  in  controreny  is  covered 
by  die  asfflgnment ;  for  otherwise,  Mtmroe  has  a  right  to  retain 
for  the  d^iency  due  to  him.  There  is  an  acknowledged  mis- 
take in  the  amount  of  the  bonds  in  the  description.  The  United 
States  must  show,  either  that  there  is  suffident  certainty  on  the 
face  of  the  instrument  to  establish  their  claim,  (wliicb  has  not 
been  done,)  or  that  parol  evidence  is  admissible  to  explain  the 
intent ;  and  then  that  very  evidence  i^verthrows  their  claim. 

Upon  the  whole,  my  opinion  is,  that  the  trustees  are  entitled 
to  be  discharged,  and  judgment  must  be  entered  accordin^y. 

Truiteei  diichairgedn 


United  States  vs.  Thomas  Crush. 

The  words  "  high  seas  "  in  the  crimes  statute  of  1825,  ch.  276,  §  22.  mean  the  unin- 
doted  waten  of  the  ocean  on  the  sea>Goast  outside  ofthefmuti  ierrm. 

The  State  Courts  have  jurisdiction  of  o0ences  committed  on  ami  of  the  sea,  creeka, 
havens,  basins,  and  bays,  within  the  ebb  and  flow  of  the  tide,  when  those  places  are 
within  the  body  of  a  county^  and  in  snch  cases  the  Circuit  Goons  af1h&  Omttd 
States  liave  no  jurisdiction  under  the  said  statute. 

Where  an  arm  of  the  sea  or  creek,  haven,  basin,  or  bay  is  so  narrow  that  a  person 
standing  on  one  shore  can  reasonably  discern,  and  distincdy  see,  by  the  naked 
eye,  what  is  doing  on  the  opposite  sliore,  the  waters  are  withui  the  body  of  a 
county. 

In  such  waters  it  seems,  that  the  admiralty  and  common  law  courts  hare  concnrrent 
jurisdiction. 

The  county  of  Suffqlk,  io  which  the  city  of  Boston  is  included,  extends  to  all  wa- 
ters between  the  circumjacent  islands,  down  to  the  Great  Brewster,  and  Point  At- 
ierton. 

Indictment  against  the  prisoner  for  an  assault  on  one  JfeU 
Lemon  with  a  dangerous  weapon,  and  with  an  intent  to  kill, 
founded  on  the  act  of  Congress  of  1825,  ch,  276,  ^  22.  The 
indictment  contained  several  counts,  in  some  of  which  the  oSence 
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was  alleged  to  be  committed  on  the  high  seasj  and  in  others  in 
Massaehnseiti  Bay,  The  prisoner  pleaded  not  guilty,  and  was 
convicted  of  the  ofience  by  the  jurjr. 

A  motion  for  a  new  trial,  on  the  ground  of  the  want  of  juris- 
diction  of  the  Court,  was  made,  and  also  a  motion  in  arrest  of 
judgment,  on  the  ground,  that  in  the  caption  of  the  indictment, 
there  were  not  after  the  words  in  the  margin,  '^  District  of  JUas^ 
sathusettSy^  the  letters  SS.  These  motions  were  argued  by  the 
prisoner's  counsel  and  the  District  Attorney* 

For  the  prisoner  it  was  contended,  by  Mr.  Parker^  that  the 
laeus  in  quo  was  neither  on  the  high  seas,  nor  in  Mnssachu- 
teits  Bay^  nor  out  of  the  jurisdiction  of  the  Commonwealth  of 
Massachusetts^  but  in  the  harbour  and  port  of  Boston,  in  the 
county  of  Suffolk. 

That  the  Massachusetts  statute  of  1790,  vol.  1,  ch.  4,  p.  383, 
spoke  of  the  LAght-House  or  Ught^-House  Island  in  the  harbour 
of  Boston.  This  was  the  outer  liglit-house.  The  Massachusetts 
statute  of  1819,  toI.  2,  ch.  69,  p.  517,spokeof  fioSti^ay  Rock  in 
Boston  Bay  and  Long  Island  Head  in  Boston  harbour.  That  in 
the  Laws  of  the  United  States j  2d  vol.,  Story^s  edition,  p.  1 175, 
statute  of  1810,  ch.  64,  in  th^  2d  and  5th  sections,  the  Greater 
Brewster  WBS  declared  to  be  at  the  entrance  of  the  harbour  of  Bos^ 
ton.  That  the  force  of  these  expressions  would  be  apparent,  by  an 
inspection  of  the  charts  in  the  case.  In  considering  Bevans*s 
case,  the  place  where  die  ship  was  anchored  was  such,  that  no 
person,  standing  on  the  main  land  in  any  direction,  could  tesdfy 
to  any  events  on  the  opposite  main  land,  supposing  the  island 
removed.  He  could  not  find  that  George^s  Island  had  been 
ceded  to  the  United  States^  although  the  United  States  govern- 
ment were  erecting  a  sea-wall  there  at  great  expense. 

Upon  the  other  question,  (the  omission  of  the  SS.,)  for  his 
part  he  was  quite  willing  that  all  the  unmeaning  forms  of  indict- 
ment should  be  suppressed ;  and  this  case  might  afford  a  con- 
venient opportunity  to  set  a  useful  example.     He  was  willing 
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that  the  exception  siiould  not  prevatli  if  the  indictnieat  could 
be  supported  without  it.  But  it  was  bia  dutj  to  bis  dieot  to  pkoe 
it  before  the  Court  for  consideration.  If  practice  be  indicative 
of  the  kw,  it  might  be  confidently  asserted,  that  the  SS^  had 
been  uniformly  retained  in  the  MauachufetU  State  Courts^  moA 
had  nerer  before  been  omitted  in  the  United  SkUes  Courts 
in  this  district.  It  was  used  in  the  JVeio  York  State  Courts* 
SeeHavtf'^  Justice,  p.  234  to  237  ;  "  IkOcheu  County,  sis."  same 
bodL  221  and  the  following  pages,  and  240, 24 1.  It  was  used  by 
magistrates  in  acknowledging  deeds,  in  taking  depositions,  and 
in  the  caption  of  all  warrants.  It  was  prescribed  as  a  necessary 
part  o[  the  form  in  the  Ma$a.  stat.  of  1784,  ch.  8 ;  also  the 
eiril  writs  of  the  United  States  uniformly  retained  it.  in 
ESngland^  it  seemed  sometimes  to  be  used,  sometimes  omitted. 
In  TrtnuMe  Pleas  of  the  Crown^  there  was  no  omission  of  it. 
In  4  Chitty^s  Crim.  Laws^  p.  17,  *' County  of  *—-—,  to  wit,"  was 
Qsed.  See  pp.  S6,  58, 50,  60,  61.  In  page  249,  ''  West  ridifig 
of  Yorkshire^  to  wit ; "  248,  "  Cambridgeshire^  to  wit ; "  343, 
*'JSfigpIafu{,towit."  hi  RusseU^vkA  Ryan* sCr,  Co^e^,  reserved  for 
the  opinion  of  the  twelve  judges,  p.  179.  Rex  vs.  Susanna  Chff, 
the  report  stated  that  the  indictment  had  the  common  caption, 
<<  County  of  HanU^  to  wit."  That  the  practice  in  this  country 
seemed  to  be  universal,  to  retain  it ;  it  was  sometimes  omitted  in 
England.  That  one  would  draw  an  inference  from  MobarCs 
Reports  J  pp.  171, 172,  that  like  Lord  Cokeys  Ua..^  there  was  much 
matter  of  exceHent  learning  in  a  '*  viz."  He  also  referred  to 
Dane*s  ^ibridgmenli  vol.  7,  ch.  218,  art.  5,  and  the  various  cases 
there  cited. 

On  the  part  of  the  United  States  it  was  contended,  by  Mr.  Z^n- 
/op,  that  in  relation  to  the  question  respecting  the  jurisdiction  of 
the  Courts  of  the  United  States,  raised  in  this  prosecution  (which 
was  instituted  before  he  came  into  the  office  of  Attorney  of  the 
United  States),  it  certainly  was  one  of  great  iraportancei  affect- 
ing the  soveneignty  of  one  of  the  States  of  the  Union.    He 
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referred  the  Court  to  the  foUowiog  autborities.  1  HaUf  424  i 
2  Hak^  id— 54 ;  JEmI'j  Pi€ii«  o/"  ^  Croim,  804 ;  1  IteocftV 
£<p.  388 ;  2  Leach's  JZep.  1093 ;  1  Jifa#0M'#  iZep.  247 ;  5 
)9^Aea^*  JBep.  76—93—200 ;  5  Aep.  106,  Sir  Henry  Can$kik'$ 
ease.  In  relation  to  the  statutes  of  the  state  of  Miu$ackuteiUe 
and  of  the  Uniied  States^  referred  to  on  the  other  side,  he  said 
that  it  was  evident  that  they  were  intended  to  indicate  geographi- 
cal, and  not  legal  boundaries.  Tiiey  never  were  intended  to  fix 
the  boundaries  of  tbte  jurisdiction  of  the  Uniied  States  and  the 
State  Courts.  The  admiralty  jurisdiction  of  the  Courts  of  the 
Uniied  States  was  to  be  ascertained  by  legal  principles  aod  de- 
cisions establishing  what  were  the  high  seas.  He  stated  a  caee 
much  stronger  than  the  present,  where  the  state  tribunals  bad 
declined  jurisdiction,  a  case  in  which  be  was  the  counsel  fixr  the 
delbndant.    According  to  the  best  of  his  recollection,  these  were 

0 

the  facts :  A  man  of  the  name  of  Butler  stole  a  watch  on  board 
the  steani4)oat  from  JVahant,  when  she  was  inside  of  Pudding 
Pinat  GiUt  and  bebw  tdpple  Island^  clearly  within  Boii^m  ha^- 
bour.  The  case  was  submitted  to  Judge  Dawes^  the  judge  of 
the  Mumcipal  Court  (than  whom  no  man  was  better  acquainted 
with  the  ancient  and  acknowledged  limits  of  the  jurisdiction  of  the 
Criminal  Courts  of  the  coun^  of  5tf^b&),  and  the  grand  jury. 
No  bill  was  found,  and  it  was  for  the  supposed  want  of  jurisdictiqo, 
for  the  thief  was  caught  in  the  fact,  taken  in  the  ffiatnour.  If  the 
United  States  tribunals  had  not  jurisdiction,  where  the  fouoes 
terra  were  five  or  six  miles  apart,  and  where  witnesses  (m  either 
ittde  eould  not  reasonably  discern  what  was  going  on  upon  the  .other 
side,  most  Offences  committed  on  board  of  vessels  in  that  vicinity 
must  go  UBfxmished }  for  it  would  be,  in  many  cases,  where  a  vessel 
was  in  motion  at  the  time,  impossible  to  ascertain  whether  she  was 
within  the  boundaries  of  Essex^  JVbtfolkt  Plymouthf  or  SuffM. 
Even  in  tbe  case  of  St{folk  and  Middlesex^  separated  only  by 
Charles  river,  ¥4iose  course,  banks,  and  channel  were  kiiowi:^  it 
bad  been  found  necessary  to  provide  by  the  Massad^tmtts  statute 
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of  1794,  ch.  31,  ^  ly  that  the  crimioal  jurisdiction  of  the  two 

cxKiiities  siioukl  be  t»  eammon  over  the  waters  of  that  river. 

As  to  the  other  point,  Mr.  Dunlap  said  he.  bad  drawn  the 

lodielaieDt,  and  was  respSnsible  f(»r  all  its  errors,  if  diere  were 

any.    The  indiotmeot  is  beaded  thus : 

<'  United  States  of  America,         > 
District  of  Massachusetts.  ) 

«  At  a  Circuit  Court,"  fac.  &c. 

It  was  contended  by  the  counsel  for  the  prisoner,  that  there 
should  have  been  after  the  word  '^  Massachusetts  "  the  letters  SS. 
Mr.  Duniap  contended,  that  they  were  unnecessary  in  aU  cases, 
and  would  have  been  decidedly  improper  in  this  case.  How 
these  letters  SS.  had  been  preserved  since  the  reign  of  Oeorge 
the  Second,  in  this  country,  was  surprising.  In  that  reign  both 
iMremations  and  Latin  were  prohibited  in  indictments,  which 
were  required  to  be  in  English.  Chitt^s  Criminal  Law,  vol.  I, 
pp.  175, 176.  That  the  SS.,  the  want  of  which  was  complained  of, 
fiNrmed  an  abbreviation  of  two  LajAn  words,  and  that  this  abbrevia- 
tion was  DO  longer  to  be  found  in  the  English  indictments  of  the 
present  day,  though  not  uncommon  in  indictments  in  this  country, 
especially  in  inferior  tribunals,  where  the  errors  and  the  jargon  of 
former  times  were  iroplicidy  copied  and  preserved.  That  the  SS. 
of  the  ancient  indictments  in  England^  and  the  "  to  wit "  of  many 
of  the  modem,  were,  it  was  believed,  in  aU  cases  unnecessary. 
ChUtjf  says  (in  his  work,  vol.  1,  p.  194),  the  county  is  stated  in 
the  margin  thus :  '^  MRddksex^^^  or  ^^  Middlesex,  to  wit,*^  In  the 
fimn  given  by  Lord  Hale  (2  Bale,  J  66,  cited  by  Chitty,  vol.  1 , 
p.  277),  the  SS.  or  to  wit  were  omitted,  and  the  county  was  stated 
in  the  margin  simply  thus :  <'  JSTorfolkJ^  That  in  that  standard  book 
of  precedents,  the  Crown  Circuit  Companion,  a  few  of  the  pre- 
cedents had  the  '*  to  wit,"  but  the  greater  portion  did  not  have 
them,  but  had  the  name  of  the  county,  city,  or  district,  without 
any  prefix  or  addition.  That  the  very  first  four  forms  given  by 
ChsUy,  of  commencements  of  indictments,  did  not  contain  the 
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words  to  toil.  Chitty^  C  £.,  vol.  %  ch«  1,  and  the  sixth  chapter 
of  the  same  volume,  heads  all  indictments  for  treason  upon  the 
Stat.  Ed.  3d,  thus :  "  Middlesex.'' 

That  in  this  case  the  SS.  was  not  only  vnnecessaryj  hut  its  insertioa 
would  have  been  decidedly  improper.  Perhaps  it  would  not  have 
vititUed  the  indictment,  but  it  would  have  been  slovenly  pleading. 
The  heading  of  the  indictment  did  not  say  simply  "  Massachu- 
setts''  in  which  case  the  SS.  might  serve  to  signify  and  supply  the 
omission  of  the  words  District  of^  but  the  venue  was  put  down,  as 
every  thing  against  a  prisoner  should  be,  so  that  he  could  under- 
stand it,  in  plain  English^  at  full  length — <'  District  ofManadwr 
setts."  There  was  nothing  then  for  the  SS.  or  to  wit  to  operate 
upon  or  supply,  and  it  would  have  been  an  unmeaning,  slovenly 
expletive.  It  was  believed,  that  no  established  precedent  could 
be  produced  from  any  hook  of  authority^  either  in  the  darkness  of 
past  ages  or  the  light  of  the  present,  where  the  venue  in  the 
margin  of  the  indictment  had  the  SS.  or  to  wit  added,  when  the 
whole  venue  was  written  out,  "  County  of  Suffolk^"  **  County 
of  Middlesexy"  "  City,  Borough,  and  Town  of  Westminster^  in 
the  County  of  Middlesex^  and  the  like. 

That  the  flourish  at  the  head  of  the  indictment, 

Vinted  States  of  America^  "> 
District  of  Massachusetts^  ) 
was,  in  fact,  no  part  of  the  igdictment,  and  would  be  of  no  conse- 
quence, provided  the  subsequent  language,  commencing  '^  At  a 
Circuit  Court  of  the  United  States  for  the  first  circuit,  holden  at 
BostoHy  within  and  for  the  District  of  Massachusetts^"  &c.  fee. 
should  be  so  explicit  as  to  require  no  reference  to  the  venue 
named  in  the  margin.     Chitty^  voK  1,  c.  4,  ch.  7. 

That  in  relation  to  the  allowance  of  nice,  literal,  mere  formal 
exceptions,  the  observations  of  Lord  Hale^  Lord  Mansfiddf  Lord 
Kenyon,  Lord  EUenborovgh^  and  this  Court,  were  referred  to. 
ChiUy,  vol.  1,  c. 4.  p.  170 ;  2  Hale,  193 ;  1  East,'2U ;  6  East, 
160 ;  2  MauU  ^  Selw.  386 ;  I  Leach,  383 ;  2  Mason  R.  145. . 
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That  the  aibwance  of  exceptions  of  this  nature  carry  us  back  into 
the  dark  ages,  when  lawcraft,  like  priestcraft,  pressed  like  an 
incubus  upon  the  common  sense  of  the  people,  and  when  the 
common  rules  of  life,  to  direct  the  conduct  of  men  m  their 
various  relations  to  each  other,  which  should  be  as  plain  as  *'  the 
way  to  the  parish  church,"  were  intricate  and  shadowed  whh,  and 
darkened  by  mystery,  affectation,  and  pedantry. 

That  the  cases  referred  to  by  the  prisoner's  counsel  in  Davis's 
Justice^  and  the  fourth  volume  of  Chitty^s  Criminal  Law^  were 
all  cases  of  warrants  from  justices  of  the  peace  and  Bow-street 
Police  Court  ofSces,  where  nicety  in  pleading  was  not  required, 
and  where  absurd  excrescences  in  forms  lingered  longer  than  any 
where  else.  But  in  most  of  these  cases,  where  the  SS.  was  used, 
the  venue  was  not  set  out  in  full.    That  the  only  case  of  an  indict- 

« 

noent,  where  the  venue  had  been  put  down  at  length,  and  where  tlie 
to  wit  had  been  added,  which  had  been  found,  was  the  case  in 
Russell  and  Ryan's  cases  in  Croton  Law^  and  then  it  was  not 
made  a  point  in  any  way,  and  probably  got  in  accidentally  by 
slovenly  pleading. 

Story  J.  It  is  agreed  between  the  parties,  that  the  place 
where  the  vessel,  (the  Pacific^)  on  board  of  which  the  ofience 
was  committed,  lay  at  anchor  at  the  time  of  the  commission  of 
the  offence,  was  between  JLoveVs  Island,  George's  Island^  and 
Gallop's  Island,  which  belong  to  the  city  of  Boston,  as  part  of 
its  territorial  limits.  The  tide  ebbs  and  flows  between  these 
islands  into  what  is  called  the  inner  harbour  of  Boston  ;  and  at 
all  times  of  the  tide  there  is  a  great  depth  of  water  there,  the 
bottom  or  channel  never  being  dry ;  and  vessels  at  anchor  there  are 
constantly  afloat  in  the  stream.  The  distances  between  these 
islands  is  about  one  eighth  of  a  mile.  Hale's  map  of  Boston, 
and  Wadsworth's  chart  of  the  harbour  of  Boston  and  the  adja- 
cent coasts  and  headlands  are  admitted  in  evidence,  as  accurate 
delineations  of  the  same.    The  nearest  headlands  on  the  main 
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land  OD  each  side  are  the  town  of  BuU  od  the  southern,  and 
Paint  Shirley  on  the  northern  side  of  the  harbour  of  Boston^ 
and  the  distance  between  these  headlands  is  about  five  or  six 
miles.  There  are  a  number  of  islands  between  these  head- 
lands, with  narrow  inlets  and  passages  for  vessels  between  them. 
The  main  channel  into  the  inner  harbour  of  Boston  flows  also 
between  them,  in  no  instance  exceeding  one  mile  in  breadth. 
^antasket  Roads ^  as  it  is  called,  or  the  outer  harbour  of  Boston^ 
where  vessels,  going  from  and  coming  to  the  port,  are  accustomed 
to  lie  at  safe  anchorage,  is  on  the  side  contiguous  to  HulL 
There  are  several  islands  farther  out  towards  the  ocean ;  and 
particularly  the  Cheat  Brewster^  on  which  the  principal  light- 
bouse  stands.  The  extreme  point  of  the  main  land,  jutting  from 
the  southern  coast  opposite  to  this  light-house,  is  called  Point 
Jildertonj  and  the  distance'between  them  is  about  one  mile  and 
a  quarter.  Processes  from  the  State  Courts  of  the  County  of 
Suffolk  have  been  at  all  times,  without  objection,  served  as  far 
down  as  where  the  Pacific  lay ;  and  even  down  to  the  light-house 
on  the  Oreat  Brewster;  but  not  below.  Vessels  are  accus- 
tomed to  anchor,  where  the  Pacific  lay.  The  towns  of  Boston 
and  Chdsea  consUtute  the  county  of  Suffolk.  SucB  are  the 
material  facts. 

The  statute,  on  which  the  present  indictment  is  founded  (Stat. 
of  1826,  ch.  276,  §  22,)  declares,  "  that  if  any  person  or  per- 
sons upon  the  high  sea9y  or  in  any  arm  of  the  sea^  or  in  any  rivers 
haven^  creeky  basin^  or  bay  within  the  admiralty  jurisdiction  of  the 
United  States ^  and  out  of  the  jurisdiction  of  any  particular  State^ 
on  board  any  vessel,  &£c.  &;c.  shall  with  a  dangerous  weapon,  or 
with  intent  to  kill,  Slc.  commit  an  assault  on  another  such  per- 
son shall  on  conviction  thereof  be  punished,"  d^c.  &c. 

There  cannot,  I  think,  be  any  doubt  as  to  what  is  the  true  mean- 
ing of  the  words,  "  high  seas^^^  in  this  statute.  Mr.  Justice  Black* 
stoncy  in  his  Commentaries^  (1  Com,  110,)  uses  the  words  "  high 
sea"and  ''main  sea  "(o/tKm  mare,  or  fcAauimccr)  as  synonymous; 
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and  he  adds,  "  that  the  main  sea  begins  at  the  low  water  mark."  But 
though  this  may  be  one  sense  of  the  terms,  to  distinguish  the  divided 
empire,  which  the  admiralty  possesses  between  high  water  and 
low  water  mark,  when  it  is  full  sea,  from  that  which  the  common 
law  possesses,  when  it  is  ebb  sea  }l  yet  the  more  common  sense 
is,  to  express  the  open,  uninclosed  ocean,  or  that  portion  of  the 
sea,  which  is  without  the  fauces  terra  on  the  sea  coast,  in  contra- 
distinction to  that,  which  is  surrounded,  or  inclosed  between  narrow 
headlands  or  promontories*     Thus  Lord  Hqle  says,  (JDe  Jure 
Marti.  Bjorg.  Tracts^  cb.  4,  p.  10,)  '^  the  sea  b  either  that,  which 
lies  within  the  body  of  the  county,  or  without.    That  arm  or 
branch  of  the  sea,  which  lies  within  the  fauces  terrcdj  where  a 
man  may  reasonably  discern  between  shore  and  shore,  is,  or  at 
least  may  &e,  within  the  body  of  a  county,  and  tbereforo  within 
the  jurisdiction  of  the  sheriff  or  coroner;"  and  for  this  he  cites 
Fitz  Abridg.  Carone.  399, 8  Edw.  2.     And  then  he  adds, "  The 
part  of  the  sea,  which  lies  not  within  the  body  of  a  county,  is 
called  the  main  sea,  or  ocean."  ^    In  United  States  V9,  WUt^ 
herger^  (5  Wheat,  R.  76,  94,)  Mr.  Chief  Justice  Marshall^  in 
delivering  the  opinion  of  the  Court,  manifesdy  inclined  to  the 
same  interpretation  of  the  words  "  high  seas,"  in  our  penal  code* 
If  (says  he)  "  the  words  be  taken  according  to  the  common 
understanding  of  mankind,  if  they  be  taken  in  their  received  and 
popular  sense,  the  ''  high  seas,"  if  not  in  all  instances  confined  to 
the  ocean^  which  washes  a  coasts  can  never  extend  to  a  river 
about  half  a  mile  wide  in  the  interior  of  a'  country."    The  other 
words  descriptive  of  place  in  the  present .  statute,  give  great 
additional  weight  to  this  suggestion ;  for  if  ^'  high  seas"  meant  to 
include  other  waters,  why  should  the  supplemental  words,  ^^  arm 
of  the  sea,  river,  creek,  bay,"  &c.  have  been  used  ?    Lord  Hale^ 


.   1  Stt  also  Constabks's  Ca^Cj  5  Co.  R.  106. 

»  See  Selden^s  Fortescue  De  Laud.  Anglia.  ch.  32,  p.  67,  8fc.,  notes: 
and  Hale  de  PoH.  part  2,  ch.  7.-^Harg.  Tracts,  p.  88.— Foflk,  B.  1, 
cfc,  33,  §  279  e<  seq — The  Tioee  Gehrctders,  3  Rob.  R.  336. 
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following  the  exact  defiDition  given  in  the  hook  of  Jhsizes^  (32  As* 
siz.  93,)  says,  "  That  is  called  an  arm  of  the  sea,  where  the  sea 
flows  and  reflows,  and  so  far  only  as  the  sea  flows  and  reflows."' 
Both  he  and  Lord  Coke  constantly  limit  the  ''high  seas"  to 
those  waters  of  the  ocean,  which  are  without  the  boundary  of 
any  county  at  the  common  law ;  and  we  shall  presently  see,  that 
narrow  arms  of  the  sea  are  deemed  to  be  within  the  boundary  of 
some  county  of  the  realm.  But  the  waters  of  the  ocean  upon 
the  open  sea-coast  are  admitted  on  all  sides  to  be  without  the  limits 
of  any  county,  and  are  within  the  exclusive  jurisdiction  of  the 
admiralty  up  to  high  water  mark,  when  the  tide  is  full ;  and  are 
deemed  by  the  crown  writers,  generally,  as  the  high  sea  or  main 
sea.* 

From  this  view  of  the  subject,  I  am  entirely  satisfied,  as  well 
upon  the  language  of  the  authorities,  as  the  descriptive  words  in 
the  context,  that  the  words  ^'  high  seas  **  in  this  statute  are  used 
in  contradistinction  to  arms  of  the  sea,  and  bays,  creeks,  be. 
within  the  narrow  headlands  of  the  coast,  and  comprehend  only 
the  open  ocean,  which  washes  the  sea-coast,  or  is  not  included 
within  the  body  of  any  county  in  any  particular  State.  And 
upon  die  frets  admitted  in  the  present  case,  the  place,  where  the 
oflbnce  was  committed,  is  not  the  ''  high  seas,"  in  this  sense  of 
die  terms.  It  is,  in  my  judgment, ''  an  arm  of  the  sea,"  in  the 
proper  definition  of  that  phrase.  But  an  arm  of  the  sea  may 
include  various  subordbate  descriptions  of  waters,  where  the 
tide  ebbs  and  flows.  It  may  be  a  river,  harbour,  creek,  basin, 
or  bay ;  and  it  is  sometimes  used  to  designate  very  extensive 
reaches  of  waters  within  the  projecting  capes  or  points  of  a  coun- 
tiy.     My  own  opinion  is,  that  arms  of  the  sea,  whether  of  the  / 


^  Otrg.  TraeU, pari  1,  c&.4,p.  U;  ;wirl  2, cfc.  7, p. 88 — lJ3crfc,P.C. 
c^  32,  p.  424.-^2  HaU,  P.  C.  ch.  Z,  p.  13,  14,  15, 16,  64.— Omii.  Dig. 
Mwigationy  B, 

4  2  HaU,  P.  a  13.  14, 15, 16,  54.— 1  Hak,  P.  C.  424.-3  hui.  57, 
Ua— 2  East,  P.  C.  802.— 1  Bae.  Mridg.  Coroner,  B.— 2  Bae.  Ahridg. 
CfmrU  ofMndraUyy  A.^Com.  Dig.  MnUraUy,  E.  7.  Mhmgatumy  A. 
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ooe  descriptioo  or  the  other,  are  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  SUUe9.  But  if  they  are  within 
the  body  of  any  county  of  a  particular  state,  the  state  has  also 
concurrent  jurisdiction  therein.^  I  do  not  now  go  over  the  grounds 
of  this  opinion,  having  upon  other  occasions  gone  into  them  some- 
what at  large.  But  to  bring  a  case  within  the  purview  of  the 
present  statute,  it  is  not  sufficient,  that  the  place,  where  the  ofieoce 
is  committed,  is  within  the  admiralty  jurisdiction  of  the  UniUd 
States^  whether  it  be  an  arm  of  the  sea,  creek,  or  bay,  dE.c. ; 
but  it  must,  by  the  very  words  of  the  statute,  also  be  a  place 
<'  out  of  the  jurisdiction  of  any  particular  state."  And  it  is  out 
of  the  jurisdiction  of  the  state,  in  the  sense  of  thb  statute,  if  it 
be  not  within  the  body  of  some  county  within  the  state* 

This  leads  me  to  consider  what  is  the  proper  boundary  of 
counties  bordering  on  the  sea-coast,  according  to  the  established 
course  of  the  common  law  ;  for  to  that  I  shall  feel  myself  bound 
to  conform  on  the  present  occasion,  whatever  mi^t  have  been 
my  doubts,  if  I  were  called  to  decide  upon  origioal  princi- 
ples. The  general  rule,  as  it  is  often  laid  down  in  the  boolEs,  is, 
that  such  parts  of  rivers,  %rms,  and  creeks  of  the  sea,  are  deem- 
ed to  be  within  the  bodies  of  counties,  where  persons  can  see 
from  one  side  to  the  other.  Lord  Hale  uses  more  guarded  lan- 
guage, and  says,  in  the  passage  already  cited,  that  the  aim  or 
branch  of  the  sea,  which  lies  within  the  fiwes  terrttf  where  a 
man  may  recuonaUy  discern  between  shore  and  shore,  is,  or  «i^ 
least  may  ie,  within  the  body  of  a  county.  Haw/dm  {PL  Cr. 
b.  3,  ch.  9,  ^  14)  has  expressed  the  rule  in  its  true  sense,  and 
confines  it  to  such  parts  of  tlie  sea,  where  a  man  standing  on  the 
ooe  side  may  see  what  is  done  on  the  other.  And  this  is  pre- 
cisely the  doctrine,  which  is  laid  down  by  Sianioa  J.  in  the 
passage  in  FUz.  Abridg.  Carone.  399 ;  8  Erfto.  2 ;  on  which 
Lord  Coke  and  the  common  lawyers  have  laid  so  much  stress  as 


^  See  Rex  vs.  Bruce,  3  Leack,  C.  C.  1093.--A;yaf»  if  Jbm.  C.  C  943. 
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furoisbbg  conclusive  authority  in  their  favour.^  It  is  there  «ud, 
*'  It  is  no  part  of  the  sea,  where  one  may  see  what  is  done  on  the 
one  part  of  the  water,  and  the  other,  as  to  see  from  one  land  to 
the  other."  And  Mr.  East^  in  his  Treatise  on  Common  LaW| 
(2  Eoitf  P.  C.  cA.  17,  ^  10,  p.  804)  manifesdy  considers  this  as 
the  better  opinion. 

In  applying  the  law  to  the  state  of  facts  presented  in  the  present 
case,  I  confess,  that  there  does  not  seem  to  roe  any  reason  to 
doubt,  that  the  place  where  the  oflfence  was  conmiitted  was  with* 
in  the  county  of  Suffolk.  It  is  not  necessary  to  decide,  whether 
it  be  a  bay,  or  haven,  within  the  statute,  though  it  might,  perbaps, 
indifierently  fall  within  each  denomination,  for  it  is  a  narrow  arm 
of  the  sea,  and  also  a  place  of  safe  anchorage  (or  vessels.''  It  ap* 
pears  to  me,  that  where  there  are  islands  enclosing  a  harbour,  in 
the  manner  in  which  Boitan  harbour  is  enclosed,  with  such  nar* 
row  straits  between  them,  the  whole  of  the  waters  must  be  con* 
sidered  as  included  widiin-the  body  of  the  county.  It  is  certain, 
that  the  islands  themselves  are  within  the  county  of  Suffolk  ;  and 
whether  they  are  inhabited  or  not,  can  make  no  diflbrence  in  the 
principles  of  law.  Islands  so  situated  must  be  considered  as  the 
opposite  shores,  in  the  sense  of  the  common  law,  where  persons, 
sUindiog  on  one  side,  may  see  what  is  done  on  the  other.  There 
can  be  no  doubt,  from  the  proximity  of  GaUop*St  LovePs,  and 
Oearge's  Llands  to '  evich  other,  that  any  person,  oa  either  of 
their  shores,  could  see  what  was  done  oathe  other.  I  do  not 
understand  by  this  expression,  that  it  is  npcessary,  that  the  shores 
should  be  so  near,  that  all  that  is  done  on  one  shore  could  be 
discerned,  and  testified  to  with  certainty,  by  persons  standing  on 
the  opposite  shore ;  but  that  objects  on  the  opposite  shore  might 
be  reasonably  discerned,  that  is,  might  be  disUnctly  seen  with  the 


0  4  Jft«t.  140,  ch.  3S.-^toiif|r.  P.  C.  Kb.  1,  p.  51,  (6.>-2  GaUia.  R. 

7  Su  Bale  De  Pwi.  Maris  (Harg.  JVacU^  paH  3,  db.  3,  p.  4&;    Qnn. 
Dig.  Mivigaiionf  B.  C.  D.  E. 
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naked  eye,  and  clearly  distinguished  from  each  other.  Indeed, 
upon  the  evidence  before  me,  I  incline  strongly  to  the  opinion, 
that  the  limits  of  the  county  of  Suffolk^  in  this  direction,  not  only 
include  ihe  place  in  question,  but  all  the  waters  down  to  a  line 
running  across  from  the  light  house  on  the  Qreat  Brewster  to 
PoifU  AUertfm.  In  the  sense  of  the  common  law,  these  seem 
to  me  the  true  yancet  ierrc^^  where  the  main  ocean  termbates. 

Upon  the  whole,  my  opmion  is,  that  the  Court,  upon  the  facts, 
has  no  jurisdiction,  and  that  a  new  trial  ought  to  be  granted. 
This  renders  it  unnecessary  to  conader,  whether  the  other  point, 
made  in  arrest  of  judgment,  can  be  maintained.  I  allude  to  the 
objection,  that,  in  the  caption  of  the  indictment,  after  the  usual 
beginning,  ^  United  Staiei  of  America j  District  of  MassaekusetU^ 
the  letters  (u.)  are  omitted.  The  point  has,  howeyer,  been  ar- 
gued ;  and,  as  at  present  advised,  it  strikes  me  to  be  clearly  not 
maintainable  as  a  valid  objection. 

The  District  Judge  concurs  in  this  opinion  ;  and  therefore  a 
new  trial  roust  be  granted.  Notice  must  be  given  to  the  proper 
prosecutbg  officers  of  the  state,  that  the  prisoner  may  be  dealt 
with  according  to  law  in  the  State  Courts. 
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(  Hon.  JOSEPH  STORY,  Associate  Jodge  of  the  Sapreme  Court. 
)  Hon.  JOHN  PITMAN,  District  Judge. 


Edward  Dexter 

vs. 

Anna  Arnold,  Administratrix  of  Thomas  Arnold. 

In  what  cases  a  bill  of  review  generally  lies. 

It  lies  for  matter  of  error  apparent  on  the  iaoe  of  the  record. 

What  is  sncb  matter? 

The  error  must  appear  on  the  decree  and  pleadings,  for  the  evidence  in  the  case  at 

large  cannot  be  examined  to  ascertain,  whether  the  Court  misstated  or  misandei^ 

stood  the  fact 
A  bill  of  review  also  lies  for  newly  discovered  evidence  material  to  the  issue,  if  rach 

evidence  was  not  known  until  after  the  period  in  which  it  could  be  used  in  the 

cause. 
Quars,  if  such  newly  discovered  evidence  must  not  be  some  written  paper  or  evi- 
dence. 
QiuBTS,  if  newly  discovered  testimony  of  witnesses,  going  to  confirm  or  to  contndict 

th^  original  testimony,  is  admissible. 
No  bill  of  review  will  lie,  if  the  newly  discovered  evidence  could  have  been  obtained 

by  reasonable  diligence  before  the  original  hearing. 
QiMerc,  whether  a  bill  of  review  lies  upon  new  matter  not  in  issue  in  the  original 

cause ;  but  which  shows  the  decree  erroneous. 
It  does  not  lie,  where  the  party  seeks  to  set  out  a  new  title,  and  not  to  support  the 

title  in  the  original  cause. 
A  bill  of  review  lies  for  the  party  who  obtained  the  original  decree  in  his  own  favour, 

if  the  original  decree  was  injurious  to  him. 
A  bill  of  review  lies  for  error  in  law  only  where  the  original  decree  is  enrolled.    If 

not  enrolled,  the  remedy  is  a  re-hearing* 
All  decrees  in  the  Courts  of  the  UnUid  Siaies  are  deemed  to  be  enrolled  at  the  term 

in  which  they  were  paeeed. 
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If  the  decree  be  not  euroUed,  a  bill  in  the  nature  of  a  bill  of  reriew,  and  not  atrictlj 
a  bill  of  review  for  newly  diicoTcred  eridence,  lies. 

The  granting  of  a  bill  of  review  lor  newly  dijcovcrad  evidence  ■  matter  of  dis- 
cretion, and  most  be  brought  forward  by  petition  to  the  Court. 

Svch  a  petition  most  describe  the  new  evidence  distinctly  and  specifically,  and 
when  discovered,  and  its  bearing  on  the  decree. 

It  is  not  sufficient  to  state,  that  the  pedtioner  expecu  to  prove  certain  facts.  He 
must  state  the  exact  evidence,  to  establish  them. 

On  die  heariqg  of  such  a  petition  aifidavits  may  be  admitted  on  each  side,  if  necesn* 
ry  to  explain  the  nature  of  the  evidence. 

Upon  a  bill  of  review  for  newly  discovered  evidence,  the  other  party  may  contro- 
vert by  plea  or  answer  that  it  is  newly  discovered. 

Petition  of  review,  for  matters  of  fact,  denied  upon  all  the  circuouUnces  of  the  case. 

l^ETiTioM  to  file  a  bill  for  the  purpose  of  obtainiog  a  review  of 
a  decree,  rendered  in  this  Court  at  a  former  term,  in  the  case  of 
Edward  Dexter  vs.  Thama»  Arnold.  (See  anU^  Vol.  HI.  p.  284.) 

The  original  bill,  filed  at  the  November  Term,  1821,  charged 
Thcmoi  Amoldy  as  surviving  partner,  joint  owner,  trustee,  and 
agent  of  his  brother  Jonathan  Arnold^  and  as  administrator  upon 
bis  estate.  Upon  the  bill,  answer,  and  eaibibits,  an  interlocutory 
decree  passed^  for  the  defendant  to  account  upon  oath,  with  di- 
rections to  the  master  as  to  the  mode  of  taking  an  account,  and 
allowing  the  plaintiflTto  surcharge  and  falsify  the  stated  accounts 
exhibited  by  the  defendant.  A  report  was  made  by  the  master 
at  the  June  Term,  1823,  and  a  final  decree  entered  for  the  plain- 
tiff at  the  following  November  Term,  for  five  hundred  dollars 
sixty-six  and  a  half  cents. 

The  grounds,  presented  by  the  petition  for  a  review  of  that 
decree,  were,  the  discovery  of  new  facts  showing,  that  several 
sums  of  money  had  come  into  the  hands  of  the  defendant,  be- 
longing to  Jonathan  Amcldy  which  were  not  entered  in  Thomas 
AmoUPs  accounts,  nor  allowed  by  the  master,  and  that  several 
claims,  made  by  Thomas  Arnold  and  allowed  by  the  master, 
were  without  foundation  and  erroneous. 

The  counsel  for  the  plaintiff  made  a  particular  statement  of  the 
several  sums  of  money,  which  the  plaintiff  claimed  should  be 
added  to  the  amount  of  the  former  decree  in  his  favor,  and  of 
the  new  evidence  to  be  produced  to  support  his  claim,  and  also 
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of  the  several  siuns  which  should  be  deducted  from  die  allovr- 
ances  made  to  the  defendant,  and  of  die  hew  evidence  to  support 
these  deductions,  and  made  a  call  upon  the  defeadant  lot  dw 
production  of  letters,  accounts,  tzc* 

Cheenej  District  Attorney,  contended,  for  the  defendant,  that 
this  was  not  a  case  in  which  a  IhU  of  review  couM  be  sustained ; 
that  the  original  decree  being  in  favor  of  the  petitioner,  and  the 
ground,  upon  which  a  review  of  that  decree  was  sought,  being, 
that  a  less  sum  was  decreed  to  the  |)etitioner  than  he  bought 
himself  endded  to,  the  Court  would  at  once  dismiss  the  petition, 
in  accordance  with  the  rule  laid  down  by  elementary  writers  of 
high  eatiiority ;  that  a  bill  of  review  would  onfy  lie  in  favor  of 
the  party  against  whom  a  deeree  was  rendered.  And  he  cited 
2  Madd.  Ck.  639;  1  Barr.  Ch.  176 ;  Ch.  Ca.  51 ;  2  Fn^ 
man*8  Rep,  183,  183. 

Further,  that  if  this  position,  whieh  presented  a  poestive  bar  to 
the  granting  of  a  bill  of  review  in  this  case,  could  not  be  main- 
tained, edll,  as  the  petitioner's  claim  was  not  one  of  strict  right, 
but  it  was  within  the  province  of  the  Court,  as  a  Court  of  Equity, 
te  reject  it,  whatever  might  be  its  merits,  if  they  thought  that 
course,  upon  an  examination  of  the  circumstances,  the  moM  equi- 
table  ibr  afl  the  parties  interested,  the  Court  would  reliise  the 
petition  without  going  into  an  examination  of  the  character  of  the 
new  facts  set  forth  in  it.  The  original  bill  was  brought  by  tlie 
petitioner  at  aueh  time  as  best  suited  his  own  conveoience,  and 
when  he  must  be  presumed  to  *have  been  prepared  to  prove  the 
allegations  contained  in  it.  The  original  respondent  aaswered 
under  oath  all  interrogatories  put  to  him  by  the  petitioner,  and 
disoh>sed'  aO  matters  reiatii^  to  his  accounts,  about  which  any 
inquiry  was  made.  His  accounts  were  all  carefirily  examined 
and  audited  by  the  master,  under  special  instructions  ftom  the 
Court,  the  petitioner  or  his  counsel  attending,  and  being  heard  4m 
any  item  excepted  to.  A  report  was  made  to  the  Court  in  favor 
of  the  petitioner,  and  a  decree  rendered  thereon,  as  far  back  as 
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the  year  1823,  to  which  no  objectioo  was  made,  or  could  be 
made,  at  the  time  of  iu  The  original  respondent  has  once  then 
deceased ;  and  now,  after  the  expiration  of  four  years  from  the 
rendering  of  that  decree,  the  petitioner  seeks  to  review  it  for  the 
purpose  of  increasing  the  amount  awarded  to  Um,  and  to  that 
end  cites  in  the  administratrix  of  the  original,  respondent,  who 
must  be  presumed  to  be,  and  in  fact  is,  entirely  uoacquaioled 
with  all  the  matters  in  ccmtroversy,  and  incapable  of  making  such 
explanations  and  producing  such  evidence,  as  the  original  respon- 
dent  could  readily  have  done  were  he  stiU  living*  The  oounsel 
for  the  respondent  contended,  that,  under  circumstmces  like 
these,  let  the  merits  of  the  petitioner's  case  be  what  they  m%ht, 
the  Court  would  take  into  consideration  the  great  hardship,  which 
the  present  respondent  would  su^r,  if  a  review  were  allowed, 
a\id,  exercising  that  discretion,  which  was  wisely  committed  to 
them,  they  would  reject  the  petition  without  examining  the  de- 
tails of  it. 

But  he  further  contended,  that,  if  the  Court  should  think 
proper  to  go  into  an  investigatioo  of  the  merits  of  the  petitioner's 
case,  there  were  certain  well  established  principles  of  equity  a^ 
plicaUe  to  petitions  fior  bills  of  review,  to  the  spirit  of  which 
the  petitk>ner's  case  must  conform,  or  he  could  not  succeed. 

1.  A  bill  of  review  ouy  be  filed  upon  newly  discovered  evi- 
dence, but  the  newly  discovered  evic^ence  must  be  conqlusive 
and  relevant,  such  as  a  receipt,  a  release,  &c«  and  not  the  m^^ 
accumulation  of  witnesnes  to  a  litigated  fact.  And  he  cited 
3  Johns.  Ch.  R^.  127  ;  3  P.  Wmt.  371 ;  2  Mad.  CA.  536; 
Hard.  342,  451. 

2.  That  the  affidavit  of  the  petitioner  must  state  (he  nature 
of  the  new  evidence,  in  order  that  the  Court  may  judge  of  its 
relevancy  and  materiality;  and  must  also  state,  that  the  new 
natter  could  not  have  been  produced  or  used  before  the  decree. 
Cooper  92. 
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3*  That  a  bill  of  review,  upon  matter  of  fact,  must  be  upon 
special  leave  of  the  Court,  and  upon  oath  of  the  discovery  of 
^  new  matter  or  evidence,  which  has  come  to  fight  after  the  de- 
cree, and  could  not  possibly  be  had  or  used  at  the  time  \i^ea  the 
decree  passed."  3  JoAiu.  CA.  Rep.  126;  16  Vez.  348; 
Cooper,  91 ;  1  Bar.  Ch.  176  ;  2  Mad.  Ch.  538,  5S0  ;  1  Ball 
fy  Beatty  142. 

4.  That  a  bill  of  review  may  be  for  error  in  law  apparent  on 
die  fiice  of  the  decree,  as  when  an  absolute  decree  is  made 
against  an  infant,  and  cases  of  this  kind ;  but  not  for  an  erroneous 
judgment.  The  error  must  be  a  palpable  one.  2  Mad.  Ch. 
638;  17  Fez.  177 ;  2  Johns.  Ch.  Bxp.  491. 

5.  That  exceptions  to  a  master's  report  cannot  be  assigned  for 
error  upon  a  bill  of  review.     1  Har.  Ch.  175. 

The  counsel  ior  the  respondent  then  went  into  a  minute  ex- 
amination of  the  particulars  of  the  petition  with  reference  to  these 
principles,  and  contended  that  it  could  not  be  sustained. 

TSUinghastj  for  the  plaintiff,  contended,  that  the  preliminary 
objection,  presented  by  the  defendant's  counsel  in  the  nature  of 
a  bar  to  the  petition,  would  not  be  considered  by  the  Court  as 
entitled  to  much  consideration ;  that  one  or  two  ancient  cases 
only  were  cited  in  support  of  it ;  and  that,  even  if  the  circum- 
stances of  those  cases  were  such  as  to  sanction  the  principle  to 
the  extent,  to  which  it  was  advanced  by  the  defendant's  counsel, 
still  it  was  so  inconsistent  with  those  principles,  which,  in  these 
times  of  improved  equity,  regulated  investigations  into  the  rela- 
tive right  of  contending  parties,  that  the  Court  would  not  adopt 
it  upon  the  authoriQr  of  those  cases  alone. 

As  to  the  second  ground  taken  by  the  defendant's  counsel,  he 
contended,  tliat  this  was  not  one  of  those  cases,  where  the  hard- 
ship was  so  entirely  on  the  side  of  the  defendant,  that  the  Court 
would  exercise  the  high  discretion  vested  in  it,  of  rejecting  the 
petition  without  an  examination  into  its  merits ;  that  this  was  a 
course,  which  would  never  be  pursued  by  the  Court,  excepting 
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10  extreme  cases,  aod  where  the  graotiog  of  a  review  would  ope- 
rate a  great  injury  to  the  respondent,  efen  if  the  issue  of  the 
case  should  he  in  his  favor;  that  it  was  to  be  recollected,  that 
the  original  defendant,  Thomas  jlmoldf  executed  very  iosporlaiU 
trusts  in  relat'ion  to  the  estate  of  his  brother  Jona^Aan;  that  it 
was  his  duty  to  execute  these  trusts  witli  all  fidelity  and  upright 
ness,  and  to  make  a  just  and  true  account  of  his  doings  when 
called  upon;  that  all  the  documents,  relating  to  the  property 
ID  question,  were  in  his  possessbn,  and  all  the  facts,  which  it 
was  important  to  the  present  petitioner  to  have  ipade  known  on 
the  former  trial,  were  witliin  his  knowledge,  and  it  was  his  duty 
then  to  have  stated  every  thing  important  to  a  just  knowledge 
and  fair  decision  of  the  case ;  that  if,  for  his  own  purposes,  and 
to  the  injury  of  the  petitioner,  be  then  kept  back  facts  which,  if 
disclosed,  would  have  produced  a  decree  more  favorable  to  the 
peUtioner  and  more  consonant  with  equity  and  jusdce,  than  the 
one  actually  rendered,  his  representatives  ought  not  to  deem  it  a 
hardship  upon  them,  that  whenever  these  facts  should  come  to 
the  knowledge  of  the  original  plaintiff,  he  should  seek  a  revision 
of  the  original  decree. 

The  counsel  for  the  petitioner  then  went  into  an  elaborate  and 
minute  examination  of  tlie  particulars  of  the  case. 

Stobt  J.  The  present  is  a  somewhat  novel  proceediog  in 
this  Circuit ;  and  I  am  not  aware,  that,  in  any  other  Circuit  of 
the  United  States,  any  general  course  of  practice  has  prevailed, 
which  would  supercede  the  necessity  of  actipg  upon  this,  as  a 
case  of  first  impression,  to  be  decided  upon  the  general  princi* 
pies  of  Courts  of  Equity. 

It  comes  before  the  Court  upon  a  petition  for  leave  to  file  a 
bill  of  review  of  a  decree  rendered  in  this  Court  at  November 
Term,  1823,  principally  upon  the  ground  of  a  discovery  of  new 
matters  of  fact.  The  petition  was  filed  at  Noveniber  Term, 
1827,  and  affidavits  have  been  read  in  support  of  it.     Counter 
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sffidavite  hare  also  been  admitted  on  the  other  side,  not  for  the 
purpose  of  investigating  or  absolutely  deciding  upon  the  truth  of 
tbe  .«tatemeDts  in  the  petition ;  but  to  present,  in  a  more  exact 
shape,  some  of  the  circumstances  growing  out  of  the  original 
proceedings,  wMch  may  assist  the  Court  in  the  preliminary  dis* 
cttssion,  whether  leave  ought  to  be  granted  to  file  the  bill  of  re- 
view* This  course,  though  not  very  common,  is,  as  I  conceive, 
perfectly  within  the  range  of  the  authority  of  the  Court  ;^  and 
may  he  indispensable  for  a  just  exercise  of  its  functions,  in 
granting  or  withholding  the  review.  If,  indeed,  it  were  doubtful, 
in  case  the  bill  of  review  should  be  allowed,  whether  the  defend- 
ants could  by  plea  or  answer  traverse  the  allegation  in  such  bill, 
that  tbe  matter  of  fact  is  new,  I  should  not  hesitate  to  inquire, 
in  the  most  ample  manner,  into  the  truth  of  such  allegation,  be- 
fore the  ImU  was  granted,  in  order  to  prevent  gross  iqustiee. 
But  as  every  such  bill  of  review  must  contain  an  aUegation,  that 
the  matter  of  fact 'is  new,  it  seems  to  me  clear  upon  principle, 
that,  as  it  is  vital  to  the  relief,  it  is  transversable  by  plea  or  an- 
swer, and  must  be  proved,  if  not  admitted  at  the  hearing.  In 
HunburyrB.  Sieven$f  (1784)  cited  by  Lord  Redesdahy  (Re- 
iud.  PL  Eq.  80)  [3d  edition,  70]  the  Court  is  reported  to 
have  held  that  doctrine.  The  case  otLeweUen  vs.  Mackwatih 
(2  Atk.  JR.  40 ;  Barnard^  Ch.  R.  445)  though  very  imperfecdyi 
and,  as  I  should  diink,  inaccurately  reported,  seems  to  me  to 
support  the  same  coocluaon.  It  has  been  relied  on  by  tbe  best 
text  writers  for  that  purpose.^  Lord  RedesdcUe^  in  his  original 
work  on  Eqiuty  Pleadings,  (Redes.  Eq.  PL  80,  2d  edition) 
stated  the  point,  as  one  which  may  be  doubted  ;  but  upon  prin- 
ciple I  cannot  see,  how  that  can  well  be.     And  in  the  last  edition 


1  See  Lhingdon  vs.  Huhbs,  3  Johns.  Ch.  R  134.— JVWrir  fs.  Le 

»BeiemL  PL  Eq.  931,  (Sd  sdMm.}-CoM.  Eq.  PI.  dOS.-^MmteriMv 
Sq.  PI.  33Ss  not e,— l<i.  336.--2  Montague,  Eq.  PL  997,  AbCe  lOD. 
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(the  third),  revised  by  his  Lordship,  I  find  that  he  has  questioned 
the  propriety  of  such  a  doubt.' 

Before  I  proceed  to  consider  the  particular  groudd9«of  the 
present  petition,  it  may  be  well  to  glance  at  some  of  the  regula- 
tionsi  which  govern  Courts  of  Equity  in  relation  to  bills  of  review» 
that  we  may  be  better  enabled  to  judge  of  their  application  to 
the  Courts  of  the  United  Stata.  The  ordinance  of  Lord  Bacon 
constitutes  the  foundation  of  the  system,  and  has  never  been  de» 
parted  from.  It  is  as  foOows.  ''  No  decree  shall  be  reversed, 
altered,  or  explained,  being  once  under  the  great  sealf  but  upon  a 
bill  of  review.  And  no  bill  of  review  shall  be  admitted,  except 
it  contain  either  error  in  law,  appearing  in  the  body  of  the  decree^ 
without  farther  examination  of  matters  of  fact,  or  some  new  mai^ 
ierj  which  hath  arisen  after  the  decree,  and  not  any  new  proof, 
which  mighi  have  been  used,  when  the  decree  wae  made,.  Never^ 
tbeless,  upon  new  proof  that  it  come  to  light  qfier  ifte  decree 
made,  and  cotdd  notpoaSbly  have  been  used  at  Ae  time  when  the 
decree  passed,  a  bill  of  review  may  be  grounded  by  the  special 
license  of  the  Court,  and  not  otherwise."^ 

A  bill  of  review,  therefore,  lies  only,  when  the  decree  has 
been  enrolled  under  the  great  seal  in  chancery.  If  it  has  not 
been  so  enrolled,  then  for  error  of  law  apparent  upon  the  decree 
the  remedy  is  by  a  petition  for  a  rehearing.^  But  if  the  ground 
of  the  bill  is  new  matter,  discovered  since  the  decree,  then  the 
remedy  is  by  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
and  a  petition  for  a  rehearing,  which  are  allowed  by  special  li- 
cense of  the  Court^    This  distinction  between  a  bill  of  review 


3  Redtsd.  PL  Eq.  70,  (Sd  edUion.) 

4  Beame^s  Orders  in  Chancery,  1. 

^  Perry  vs.  Phdips,  17  Fez.  17%  17a 

•  Rtdesd.  Eq.  PI  65,  [78,]  81.— Cow.  Eq.  PL  88, 89,90, 91.— J^amet, 
Orders  in  Chan.  3  *l^  $  notes.'^Sh^ffSM  vs.  Dw^uss  of  Buekinghamf 
1  Wi»L  Jt  683.— .Afimteur.  Pi.  JBf.  c4.  IS,  p.  d30.-^Aarm  vs.  Le  ATese, 
3  Alt.  96.— Pm^f  VH.  Phdips,  17  Fez.  173.— BMe  vs.  jFMer,  U  B,  fy 
Beolty,  457,  460. 
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and  a  bill  in  the  nature  of  a  bQl  of  review,  though  important  iii 
England^  is  not  felt  in  the  practice  of  the  Ck>art8  of  the  United 
iS<otet,-ana  perhaps  rarely  in  any  of  the  State  Courts  of  Eqoity 
in  the  Union.  I  take  it  to  be  clear,  that  in  the  Courts  of  the 
United  States  all  decrees  as  well  as  judgments  are  matters  of 
record,  and  are  deemed  to  be  enrolled  as  of  the  Term,  in  which 
they  are  passed.  So  that  the  appropriate  remedy  is  by  a  bill  of 
review. 

In  regard  to  errors  of  law,  apparent  upon  the  face  of  the  de* 
eree,  the  established  doctrine  is,  that  you  cannot  look  into  the 
evidence  in  the  case  in  order  to  show  the  decree  to  be  erroneous 
in  its  statement  of  the  facts.    That  is  the  proper  office  of  the 
Court  upon  an  appeal.     But  taking  the  facts  to  be,  as  they  are 
stated  to  be  on  the  face  of  the  decree,  you  must  show,  that  the 
Court  have  erred  in  point  of  law.''    If,  therefore,  the  decree  do 
not  contain  a  statement  of  the  material  facts,  on  which  the  de- 
cree proceeds,  it  is  plain,  that  there  can  be  no  relief  by  a  bill  of 
review,  but  only  by  an  appeal  to  some  superior  tribunal.     It  is 
on  this  account,  that  in  England  decrees  are  usually  drawn  up 
with  a  special  statement  of,  or  reference  to,  the  material  grounds 
of  fact  for  the  decree.^    In  the  Courts  of  the  United  States  the 
decrees  are  usually  general.    In  England  the  decree  embodies 
the    substance   of  the   bill,   pleadings,   and  answers;    in   the 
Courts  of  the  United  States  the  decree  usually  contains  a  mere 
reference  to  the  antecedent  proceedings  without  embodying  them. 
But  for  the  purpose  of  escamining  all  errors  of  law,  the  bill,  an- 
swers, and  other  proceedings  are,  in  our  practice,  as  much  a 
part  of  the  record  before  the  Court,  as  the  decree  itself;  for  it 


''MUish  vs.  ffUUams^  1  Venu  H  leS.-^Cranhomt  vs.  Delahav, 
2  Freem.  R.  169.— Com&«  vs.  Prowd,  1  Ch.  Cos.  54.— &  C.  9  jFWein.  R. 
181.-^  Rtp,  Ch.  ie.^Hard.  it  174.—Perry  vs.  Phdips,  17  Vtz.  173.— 
Ohrien  vs.  dmneTf  2B.fy  Beatt,  146, 154.  . 

8  Co$nhs  Ys.  Prwd,  1  Ck.  Cas.  54.— Brencf  vs.  Brtnd^  1  Vem.  R.  S14, 
•— iSL  C.2  CJL  Gu.  161.— BonAam  vs.  AVtocomfr,  1  Fern.  JR. 316.— O'Brien 
vs.  Cwmtr^  2B.if  Beait,  146,  154. 
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h  oolf  by  m  oomparisoa  with  the  farmer,  that  the  eorrecmen  of 
the  latter  can  be  ascertained. 

In  regard  to  new  matter,  there  are  aevvral  consideralioBs  de- 
aervk^  attentioD.  In  die  6r8t  plaoe  the  new  matter  must  be 
relevant  and  material,  and  such,  as  if  known,  might  probablj 
kaire  produeed  a  dcfierant  determinatiDn.*  In  other  words,  it 
■mat  be  new  inacter  to  prore  what  was  before  in  isaoe,  and 
not  to  prove  a  tide  not  before  in  issue  ;^®  not  to  make  a 
fiew  case,  but  to  establish  the  old  one.  la  the  n^  phee 
die  new  matter  must  have  come  to  the  kooidedge  of  the 
party  since  the  period,  in  which  it  could  have  been  used  in  the 
cause  at  the  original  hearing.  Lord  Baam^s  ordinance  says  ia 
one  part  it  must  be,  <<  after  the  decree  :  ^  bat  that  seems  cor- 
rected by  the  subsequent  words,  *'  and  could  not  possibly  have 
been  used  at  the  droe  when  the  decree  passed,"  which  point  to 
the  period  of  publication.  Lord  Hardwicke  is  reported  to  have 
said,  that  die  words  of  Lord  Bacon  are  dark ;  but  that  the  eon- 
strucdon  has  been,  that  the  new  matter  must  have  come  to  the 
knowledge  of  the  party  after  puklkadon  passed^  {Patentm  vs. 
SloMghteri  Ambler^  R.  293.)  The  same  doctrine  was  held  in 
Iforru  vs.  Le  JVeve,  (3  Atk^  R.  25,  34,)  and  has  been  constant- 
ly acfliered  to  since.  A  qualification  of  the  rule  quite  as  im- 
portant and  infltructive  is,  that  the  matter  must  not  only  be  new, 
but  that  it  must  be  such  as  that  the  party,  by  the  use  of  reason- 
able diligence,  could  not  have  known ;  for  if  there  be  any  laches 
<Mr  negligence  in  this  respect,  that  destroys  the  title  to  the  rdief. 
That  doctrine  was  expounded  and  adhered  to  by  Lord  JSUsft 
in  Y&ung  vs.  Ke^hky,  (t6  Vez.  348,)  and  was  acted  upon  by 
Lord  Manners  in  Barrington  vs.  O'Brien,  (2  B.  fy  BeaUj  140,) 
and  Blake  vs.  Foster,  (2  B.  fy  Beatt,  457,  461.)      It  was  fully 


»  BtnMtt  vs.  Lte,  2  Mi.  ^iQ.—O^Brun  va.  Cmnir,  ^B,tf  BeM,  I55w 
^PoTtsmoxUh  vs.  JEiffingkam^  I  Vet.  429. 

w  Oiof.  Eg.  PL  91. -^Patterson  vs.  Slaughter,  AmhUr.  R.  292.— rwmr 
vs.  Keiglley  (16  Fez,  34S.)^Biakt  vs.  Foster,  ^  B.tf  SeaU.  457, 462. 
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recogoised  bj  Mr.  Chancellor  Kent^  and  received  the  saoction 
of  his  high  authority  in  JViter  ts»  Blaekley^  (2  Johns.  Ch.  R. 
488,)  and  Barrow  vs.  BMnelander,  (3  Johns.  Ch.  R.  120.)  And 
in  the  very  recent  cast  of  Bingham  vs.  Dawson^  (3  Jac*  fy  Walk. 
243,)  Lord  Eldon  infiised  into  it  additiooal  vigor. 

Upon  another  point  there  is  not  perhaps  a  uniformity  of  opinion 
in  the  authorities.  I  allude  to  the  distinction  taken  in  an  anony- 
mous case  in  2fVeem.  Rep.  31,  where  the  Chancellor  said»  that 
**  where  a  matter  of  fact  was  particularly  in  issue  hefore  the  for- 
mer hearing,  though  you  liave  new  proof  oi  that  matter,  upon  that 
you  shall  never  have  a  hill  of  review.  But  where  a  new  fact  is 
alleged,  that  was  not  at  the  former  hearing,  there  it  may  be  a 
ground  for  a  bill  of  review."  Now,  assuming  that  under  ceilain 
circumstances  new  matter,  not  evidence,  that  is,  not  in  issue,  in  the 
original  cause,  but  clearly  demonstrating  error  in  the  decree,  may 
support  a  bill  of  review,  if  it  is  the  only  mode  of  obtaiuing  re* 
lief;  ^^  still  it  must  be  admitted,  tliat  the  general  rule  is,  that  the 
new  matter  must  be  such  as  is  relevant  to  the  original  case  in 
issue.  Lord  Hardwicke^  in  Morris  vs.  Le  JVeoe,  (3  Atk.  33| 
35,)  is  reported  to  have  admitted,  thai  a  bill  of  review  might  be 
founded  upon  new  matter  not  at  all  in  issue  in  the  former  cause, 
which  seems  contrary  to  his  (pinion  in  Patterson  vs.  SlaughUTf- 
{Ambler  293),  ^  or  upon  matter,  which  was  in  issue,  but  di&- 
covered  since  the  hearing.  But  the  very  point  in  2  Freenaan^ 
31,  (if  1  rightly  understand  it)  is,  that  a  newly  discovered  fact  is 
ground  for  a  bill ;  but  not  newly  discovered  evidence  in  proof  of 
any  fact  already  in  issue.  This  seems  to  me  at  variance  with 
Lord  Baeon^s  ordinance,  for  it  is  there  said,  that  there  may  be  a 


u  See  JVbrris  vs.  Le  AVve,  3  .^k.  33,  2S.^Boberts  vs.  MS,ngsky,  1  Vex, 
238.— Earf  of  Portsmmdh  vs.  Lord  ^jgHngham,  1  Fez.  429.— 12Mfe*<to/e, 
Eq,  PI  67,  ifc.  (last  edUion.)—!  Jiontag.  PL  Eq,  332,  333.— ^ifaon  vs. 
fTM,  2  C<w,  S.'^Standish  vs.  RadUif,  2  Alk.  177.— See  also  Lord  Re- 
desdaU's  observations  in  hit  third  edition  ^  his  Equity  Pleadings^  p,  67. 

^9See  dUo  Young  vs.  Keighte^i  16  Fez.  348,  254^BtalU  vs.  Foster, 
2  B.  <&  BeaU,  457, 462. 
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review  upon  *^  new  matter,  which  hath  arisen  in  time  after  the 
decree,"  and  also  "  upon  new  proof,  that  has  come  to  light  after 
the  decree  made,  and  could  not  possibly  have  been  used  at  the 
time  when  the  decree  passed."  It  is  also  contrary  to  what  Lord 
Hardwicke  held  in  the  cases  cited  from  3  Atk.  33,  and  Ambler^ 
293.  Lord  Eldon,  in  Young  vs.  Keighley,  (16  Vez.  348,  350,) 
said,  "  The  ground  [of  a  bill  of  review]  is  error  apparent  on 
the  face  of  the  decree,  or  new  evidence  of  a  fact  materially  press- 
ing upon  the  decree,  and  discovered  at  least  after  publication  in 
the  cause.  If  the  fact  had  been  known  before  publication,  though 
some  contradiction  appears  in  the  cases,  there  is  no  authority, 
that  new  evidence  would  not  be  sufficient  ground."  That  was 
also  the  opinion  of  Lord  Manners  in  Blake  vs.  Foster^  (2  J3.  ^ 
Beatt.  457.)  Mr.  Chancellor  Keniy  in  lAvingstan  vs.  Hubbs, 
(3  Johns.  Ch.  124,)  adopted  the  like  conclusion ;  and  he  seemed 
to  think,  that  such  new  evidence  must  not  be  a  mere  accumula- 
tion of  witnesses  to  the  same  fact ;  but  some  stringent  written  evi- 
dence or  newly  discovered  papers.  CrUbert^  in  his  Forum  jRo- 
mantim,  ch,  10,  p.  186,  leans  to  the  same  limitation,  for  he  says, 
that  in  bills  of  review,  '*  they  can  examine  to  nothing,  that  was  in 
the  original  cause,  unless  it  be  matter  happening  subsequent, 
which  was  not  before  in  issue,  or  upon  matter  of  record  or  writing 
not  known  before,  for  if  the  Court  should  give  them  leave  to  en- 
ter into  proofs  upon  the  same  points  that  were  in  issue,  that 
would  be  under  the  same  mischief  as  the  examination  of  wit- 
nesses after  publication,  and  an  inlet  into  manifest  peijury."  ^ 
There  is  much  good  sense  in  such  a  distinction,  operating  upon 
the  discretion  of  the  Court  in  refusing  a  bill  of  review,  and  I 
should  be  glad  to  know,  that  it  has  always  been  adhered  to.  It 
is  certain,  that  cumulative  written  evidence  has  been  admitted  ; 


13  Su  also  Barton,  Eq.  216.— 2\wer5  vs.  Ywing,  Prtc.  Ch.  193.— TayZ^w 
V8.  Sharp,  3  P.  WUl.  371.'^Standish  vs.  Radl^,  2  w^A.  177.-'Chambers 
V8.  QreeMUy  2  Chan.  Rep.  66.— TTUmuu  vs.  Marvie's  Heirs,  10  Wheaton 
JR.  146. 


JUNE  TERM,  1839.  315 

Dexter  vs.  Arnold. 

and  even  written  evidence  to  contradict  the  testimony  of  a  wit- 
ness. That  was  the  case  of  Attorney  General  vs.  Turner ^  (Am- 
bler, 587.)  fViOan  vs.  fViUan  (16  Vez.  72,  88)  supposes,  that 
new  testimony  of  witnesses  may  be  admissible.  If  it  be  admis- 
sible, (upon  which  I  am  pot  called  to  decide,)  it  ought  to  be 
received  with  extreme  caution,  and  only  when  it  is  of  such  a 
nature  as  ought  to  be  decisive  proof.  There  is  so  much  of  just 
reasoning  in  the  opinion  of  the  Court  of  Appeals  of  Kentucky  on 
this  subject,  that  I  should  hesitate  long  before  I  should  act 
against  it.^^ 

In  the  next  place  it  is  most  material  to  state,  that  the  granting 
of  such  a  bill  of  review  is  not  a  matter  of  right,  but  of  sound  dis- 
cretion in  the  Court.^'  It  may  be  refused,  therefore,  although 
the  facts  if  admitted  would  change  the  decree,  where  the  Court, 
looking  to  all  the  circumstances,  deems  it  productive  of  mischief 
to  innocent  parUes,  or  for  any  other  cause  unadvisable.  Bennet 
vs.  Lee,  (2  Atk.  528,)  fViUan  vs.  IVebb,  (2  Cox,  3,)  and  Young 
vs.  Keighley,  (16  J^ez.  348,)  are  strong  exempli6cations  of  the 
principle. 

These  are  the  principal  considerations,  which  appear  to  me 
useful  to  be  brought  into  view  upon  the  present  occasion.  Let 
us  now  advert  to  the  grounds  upon  which  the  petition  is  framed, 
and  see  how  far  any  are  applicable  to  them. 

The  original  bill  was  brought  against  Thomas  Arnold  (whose 
administrator  is  now  before  the  Court)  for  an  account  and  set- 
tlement of  his  brother  Jonathan  Arnold's  estate,  upon  which  he 
had  administered*  The  case  is  reported  in  the  third  volume 
of  Mr.  Masan^s  Reports,  page  284,  and  I  refer  to  that  for  a 
summary  of  the  proceedings  and  final  decree. 


"  See  Respass  vs.  McClanahan,  Hardtn,  Ky.  R.  ^ASL-^Head  vs.  Head, 
^  Marsh,  Ky.  R.  i^L—Randolph's  Executors  vs.  Randolph's  Executors, 
lH.SfM.  180. 

15  Shefidd  V9.  Duchess  of  Buckingham,  1  West,  682.— JVorm  vs.  Le 
AHe,  3  Atk.  2S.^Qould  vs.  Tanered,  fi  AtLSSS. 
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In  preferriug  the  present  petitioo,  the  proper  course  of  pro- 
ceeding has  been  entirely  mistaken.  The  present  counsel  for 
the  petitioner  is  not  responsit>le  for  those  proceedbgs,  they  hav- 
ing taken  place  before  he  came  into  th^  cause.  A  petition  for 
leave  to  Gle  a  bill  of  review  for  newly  discovered  matter  should 
contain  in  itself  an  abstract  of  the  former  proceedings,  the  bill, 
answers,  decree,  &c.  aqd  should  then  specifically  state  what 
the  newly  discovered  matter  is,  and  when  it  first  came  to  the 
party's  knowledge,  and  how  it  bears  on  the  decree,  that  the 
Court  may  see  its  relevancy  and  the  propriety  of  allowing  it.^^ 
The  present  petition,  in  its  original  form,  contained  nothing  of 
this  sort,  but  referred  to  an  accompanying  bill  of  review,  as  the 
one,  which  it  asked  leave  to  file,  and  then  simply  affirmed  the 
facts  stated  in  it  to  be  true.  This  was  sufficiently  irregular. 
But « upon  looking  into  this  bill  of  review  die  grounds  of  error 
are  stated  in  a  very  loose  manner,  and  in  so  general  a  form 
as  to  be  quite  inadmissible. 

The  first  error  assigned  is  in  matter  of  law,  and  it  is,  that 
Thomcu  Arnold^  the  administrator,  ought  to  have  been  charged 
with  interest  upon  all  sums  of  money,  which  he  had  received  as 
administrator,  because  the  said  sums  were  used  by  him.  The 
master  in  his  report  had  declined  to  allow  interest ;  and  upon  an 
exception  taken  the  Court  confirmed  his  report  on  this  point.  I 
see  no  reason  ibr  changing  the  decree  on  this  point,  for  the  rea- 
sons stated  in  the  cause  in  3  Maton^  388,  290 ;  and  there  is  no 
pretence  to  say,  that  there  is  any  such  proof  of  the  use  of  the 
money  in  the  report  of  the  master,  as  justifies  a  difierent  conclu- 
aon.  There  is  no  error  in  this  respect  apparent  on  the  face  of 
the  master's  report,  or  the  decree.  The  allowance  or  disallow- 
ance of  interest  rests  very  much  upon  circumstances,  and  slight 
errors  in  this  respect  are  not  always  held  fatal.^^  There  is  no 
error  apparent^  therefore,  on  which  a  review  ought  to  be  granted. 
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The  next  ground  assigned  is,  that  Thfmuu  Ardcld  did  re- 
ceive large  sums  of  money  and  other  property,  which  he  has  not 
accounted  for  before  ttie  master,  and  for  which  he  ought  to  ac- 
count ;  and  that  since  the  decree,  the  petitioner  hath  discovered 
new  and  further  evidence  in  relation  thereto,  which  would  have 
materially  changed  the  report  of  the  master  and  the  decree. 
The  petition  does  not  state  what  the  new  evidence  is,  nor  when 
discovered,  and  it  is  quite  too  vague  for  any  order  of  the  Court. 
The  bill  then  proceeds,  very  irregularly,  to  require,  that  the  ad- 
ministrator of  Thomas  Arnold  should  answer  certain  interrogato- 
ries as  to  the  cargoes  of  the  ship  Friendship.  It  then  states,  that 
Thomas  Arnold  received  six  shares  in  the  Tennessee  Land  Comr 
pany  ;  and  that  be  received  8,000  dollars  on  a  policy  of  insurance 
on  the  brig  Friendship  ;  and  that  he  received  large  consignments 
of  property  from  Fincent  Chray  in  Cuba  in  bQls  of  exchange,  &cc. 
belonging  to  Jonathan's  estate;  and  finally,  that  he  received 
divers  other  large  sums  of  money  as  agent  of  Jonathan.  Now, 
it  must  be  manifest,  that  upon  allegations  so  general  and  indis- 
tinct no  bill  of  review  would  lie.  Here  is  no  assertion  of  newly 
discovered  evidence  to  maintain  one.  Such  a  bill,  so  framed, 
ought  never  to  be  allowed  by  a  Court  acting  upon  the  correct 
principles  of  Chancery  jurisdicdon. 

Afterwards,  an  amendment  of  this  bill  of  review  was  filed,  con- 
taining more,  disdnct  specifications  of  new  matter,  roost  of  which, 
however,  as  I  shall  have  occasion  to  notice  hereafter,  are  open  to 
the  same  objections  as  those  already  stated. 

But  the  radical  objection  to  both  bills  is,  that  they  are  improper- 
ly introduced  into  the  cause  at  all.  A  bill  of  review  can  only  be 
filed  after  it  is  allowed  by  the  Court,  and  upon  the  very  grounds 
allowed  by  the  Court.  The  preliminary  application  by  petition 
to  file  it  should  state  the  new  matter  shortly,  distinctly,  and  exact- 
ly, so  that  the  Court  may  see  how  it  presses  on  the  original 
cause ;  and  it  is  not  permissible  to  load  it  with  charges  and  alle- 
gations, as  in  an  original  seeking  bill  in  equity.    In  the  sense  of 
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a  Court  of  Chancery  there  is  not  before  this  Court  any  sufficient 
petition,  upon  which  it  can  act. 

But  as  the  proceeding  is  a  novelty  in  this  Circuit,  much  in- 
dulgence ought  to  be  allowed  to  the  original  counsel  in  the  cause 
(for  the  present  counsel  is  not  at  all  chargeable)  for  irregulari- 
ties of  this  nature,  upon  the  first  presentation  of  the  practice.  I 
advert  to  the  posture  of  the  cause,  therefore,  not  so  much  with 
an  intention  to  subject  it  to  close  criticism,  as  for  the  purpose  of 
declaring,  that,  even  if  I  could  gather  from  the  papers,  that  there 
is  matter,  upon  wliich  a  bill  of  review  would  lie,  it  is  not  before 
the  Court  in  such  a  shape,  that  the  Court  could  judicially  pass 
an  order  of  allowance. 

The  case  has,  however,  been  argued,  and  with  great  ability, 
upon  its  merits ;  and  waving  for  the  present  any  farther  refer- 
ence to  the  form  of  the  proceedings,  I  will  proceed  to  the  con- 
sideration of  the  points  made  at  the  bar. 

The  6rst  point  is  one  made  by  the  defendant,  and  being  pre- 
liminary in  its  nature,  must  be  disposed  of  before  the  plaintiff 
can  be  farther  heard.  It  is  said  to  be  a  rule  in  equity,  that 
where  a  party  has  less  decreed  to  him  than  he  thinks  himself  en- 
titled to,  he  cannot  bring  a  bill  of  review  ;  for  that  lies  only  in 
favour  of  a  party  against  whom  there  is  a  decree.  For  this  the 
opinion  of  elementary  writers,^®  and  the  case  of  Glover  vs.  Par- 
ti-ngion,  (2  Freeman  /J.  183;  iS.  C.  2  Eq.  Mrid.  174,)  is 
cited.  The  case,  as  here  reported,  certainly  supports  the  doc- 
trine. But  it  appears  to  me,  that,  if  the  doctrine  is  correct,  it 
is  so  only  in  cases,  where  there  is  no  error  apparent  on  the  face 
of  the  decree,  and  no  newly  discovered  matter  to  support  a  bill 
of  review,  for  then  the  proper  remedy  is  by  appeal.  If  there  be 
no  such  remedy  by  appeal,  but  only  by  bill  of  review,  it  would 
be  strange,  if  a  material  error  could  not  be  redressed  upon  suvh 
a  bill  by  the  party  to  whom  it  had  been  injurious  ;  that  if  a  man 
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had  10,000  dollars  due  him,  and  bad  a  decree  for  100  dollars 
he  was  conclusively  bound  by  an  error  of  the  Court.  The  de- 
cision, reported  in  2  Freem,  R.  182,  was  made  by  the  Master 
of  the  Rolls,  who  allowed  the  demurrer ;  but  from  the  report  of 
the  same  case  in  I  CA.  Cos*  51,  it  appears,  that  it  was  afterwards 
reheard  before  the  Lord  Chancellor  and  Baron  Rainsford  ;  and 
the  demurrer  was  overruled^^  So  that  the  final  decision  was 
against  the  doctrine  for  which  it  is  now  cited.  And  Lord  Ab^- 
tinghamj  a  few  years  afterwards,  in  Vandebende  vs.  Levingsion^ 
(3  Swanst.  R.  625^)  resolved,  that  the  plaintiff  may  have  a  bill 
of  review  to  review  a  decree  made  for  himself,  if  it  be  less  bene- 
ficial to  him  than  in  truth  it  ought  to  have  been.  We  may  then 
dismiss  this  objection. 

We  may  now  advance  to  the  examination  of  the  points  made 
by  the  petitioner  in  support  of  his  petition  for  a  review,  assuming 
that  the  amended  bill  of  review  is  to  be  received,  pro  hoc  mce, 
as  such  a  petition.  I  have  already  stated,  that  it  is  utterly  de- 
fective in  the  essential  ingredients  of  such  a  petition,  in  not  stating 
with  exactness  the  nature  of  the  new  evidence,  and  when  it  was 
first  discovered.  It  is  not  sufficient  to  say,  that  tlie  petitioner 
expects  to  prove  error  in  this  or  that  respect :  or  that  he  has 
discovered  evidence,  which  he  hopes  will  establish  this  or  that 
fact.  But  he  must  state  the  exact  nature  and  form  of  the  evi- 
dence itself,  and  when  discovered.  If  written  evidence,  it  must 
be  stated,  and  its  direct  bearing  shown.  If  of  witnesses,  what 
facts  the  witnesses  will  prove  ;  and  when  the  party  first  knew  the 
nature  of  their  testimony.  It  is  impossible  otherwise  for  the 
Court  to  judge,  whether  the  evidence  is  decisive,  or  is  merely 
presumptive  or  cumulative  ;  whether  it  goes  vitally  to  the  case, 
and  disproves  it,  or  only  lets  in  some  new  matter,  confirmatory 
or  explanatory  of  the  transactions  in  the  former  decree.  The 
party  must  go  farther,  and  establish,  that  he  could  not,  by  reason- 

^  See  S,  C,  died  Cam,  Dig.  Chancery. — Cr.  to  the  same  effect. 
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able  diligence  before  tl)e  decree,  have  procured  the  evidence* 
Now,  in  every  one  of  these  particulars,  the  amended  bill,  quasi 
a  petition,  is  extremely  de6cient.  I  have  looked  it  over  care- 
fully, and  cannot  find,  that  it  points  out  a  single  written  paper, 
which  disproves  the  original  case,  or  names  a  single  witness, 
whose  testimony,  if  admitted,  would  overturn  it.  It  deals  alto- 
gether in  general  allegations,  that  certain  things  are  expected  to 
be  proved  ;  and,  like  an  original  bill,  proceeds  to  ask  a  discovery 
from  the  defendant  of  letters  and  papers  in  her  possession  as  ad- 
ministrator, relative  thereto.  There  are  indeed,  in  the  accom- 
panying affidavits,  some  papers  produced  and  relied  on ;  but 
they  cannot  supply  the  defects  of  the  original  petition. 

] .  The  first  charge  is  in  effect,  that  Thomas  Arnold^  as  ad- 
ministrator of  Jonathan  Arnold^  received  certain  property  from 
Vincent  Gray  in  Citba^  belonging  to  Jonathan's  estate,  which  he 
has  never  inventoried  or  accounted  for.  The  specifications  un- 
der this  head  are,  (1.)  The  receipt  of  40  boxes  of  sugar,  upon 
which  charges  were  paid  out  of  Jonathan's  estate,  amounting  to 
$190:  (2.)  The  remittance  of  a  bill  to  Thomas  Arnold,  dmvm 
by  Andrew  Davis  on  William  Davis,  Philadelphia,  for  $1222  : 
(3.)  The  receipt  by  Captain  Mathewson  of  $500.  All  these 
transactions  took  place  in  the  year  1808,  Jonathan  having  died 
in  June,  1807. 

Now,  the  original  bill  charged  a  partnership  between  Jona^ 
than  and  Thomas,  and  asked  for  an  account  and  settlement  of 
the  partnership  concerns,  as  well  as  of  the  administration.  After 
the  answer  it  was  referred  to  a  master  to  take  the  accounts, 
and  he  made  a  report  accordingly,  after  hearing  the  parties  many 
times.  In  the  hearing  before  the  master,  the  accounts  with  Fin- 
cent  Gray  were  in  controversy  between  the  parties,  and  Thomas 
Arnold  was  interrogated  as  to  the  whole  subject,  and  made  his 
disclosures.  So  that  the  existence  of  an  account  with  Gray, 
and  the  dispute,  as  to  the  receipts  from  him  on  account  of 
Jonathan's  estate,  was  matter  of  examination  before  die  ouister. 
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There  is  no  pretence,  that  the  residence  of  Chay  was  not  well 
known ;  or  that  the  plaintiff  could  not  at  that  tinoe,  by  reason- 
able diligence,  have  obtained  his  testimony,  if  he  had  desired  it. 
He  does  not  show,  that  he  made  any  effort  to  obtain  it ;  and  if  he 
had,  the  very  papers  now  produced  would  have  been  obtained. 
What  then  is  the  posture  of  the  case  f     The  plaintiff  goes  on  to 
a  decree  without  ^seeking  for  evidence,  though  within  his  reach, 
and  contents  himself  with  such  explanations  as  the  defendant  thea 
gave ;  and  now,  after  the  lapse  of  several  years,  tbe  defendant 
being  dead,  asks  this  Court  to  grant  him  a  bill  of  review  for 
errors  in  the  account,  which  ordinary  diligence  would  have  rec- 
tified at  that  very  time.     If  such  a  course  should  be  allowed,  it 
would  furnish  a  perfect  immunity  for  the  grossest  negligence. 
According  to  my  understanding  of  the  principles,  upon  which 
bills  of  review  are  granted,  this  Court,  under  such  circumstanceSf 
is  not  at  liberty  to  grant  it*     In  Bingham  vs.  DawsoUj  (3  Jac»  fy 
Walk.  243,)  Lord  Eldon  refused  to  allow  a  bill  of  review  under 
far  less  cogent  circumstances,  deeming  it  a  most  mischievous 
practice;  and  Mr.  Chancellor  Kent  acted  most  deliberately  to 
the  same  efiect  in  lAvingston  vs.  Hubbs  (3  Johns.  Ch.  R.  124.) 
But  as  to  the  matter  of  fact ;  Mr.  Gray*8  letters  show,  that  the  40 
boxes  of  sugar  belonged  to  Thomas  Arnold^  and  not  to  Jonathan 
Amoldj  thus  establishing  tlie  incorrectness  of  this  part  of  the  pe- 
titioner's case,  and  leaving  only  the  $190  in  his  favour.    Then, 
as  to  the  bill  on  Davis  ;  Thomas  Arnold,  on  his  examination  be- 
fore the  master,  expressly  stated,  that  it  had  never  been  paidi 
Davis  being  insolvent.    And  there  is  not  a  titde  of  new  evidencCi 
now  offered,  to  show  that  he  did   receive  it.     It  is  therefore 
a  mere  efibrt  to  rehear  the  original  cause  on  this  point.     Then, 
as  to  the  500  doUars  received  by  Maihewson,    In  the  report  270 
dollars  is  credited  to  Jonathan's  estate  on  this  account ;  and  the 
only  question  is,  whether  the  remaining  230  dollars  ought  to 
have  been  credited.     Mr.  Gray,  in  his  letters,  (wliich,  by  the 
by,  are  mere  statements  now  made,  and  not  originak  written  at 
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the  time 'of  the  transactions,  and  are  not  sworn  to  by  biro,)  does 
not  pretend  to  any  absolute  certainty,  as  to  the  parties  to  whom 
the  money  belonged.    He  says  in  that  of  the  14th  of  April,  1826, 
that  he  had  received  ofDe  la  Moiie  $1984,  part  of  which  he 
remitted  to  ThtrntaB  Arnold  by  the  bill  drawn  on  Davis,     He 
did  not  then  recollect  how,  or  when,  the  balance  was  remitted. 
In  his  letter  of  the  14th  of  April,  1827,  he  states,  that  on  exam- 
ining his  old  accounts,  &c.  he  finds,  that  he  passed  to  the  credit 
of  the  ship  Tyre^  Mathetvsofiy  master,  for  account  of  Thotnas 
Jlmoldj  in  July  1808,  $230,  and  in  September  of  the  same 
year,  $270,  in  all  500  dollars ;  and  he  preswnesj  that  this  was 
the  balance  then  collected.     In  his  letter  of  the  27th  of  Februa- 
ry, 1828,  he  adds,  that  the  money,  collected  of  i>e  2a  Jtfo<te, 
belonged  to  Jonathan  Arnold,  and  that  the  bill  on  Davis,  the 
$500,  the  $190,  and  his  commissions,  made  up  the  whole  sum. 
Such  is  the  explanation  given  by  Mr.  Gray,  at  the  distance  of 
20  years  after  tlie  original  transactions ;  and  it  is  too  much  to 
say,  that  his  recollections,  after  such  a  length  of  time,  ought  to 
overturn  the  solemn  proceedings  before  the  master.    It  is,  at  best, 
testimony  only  of  a  presumptive  character,  cumulative  in  its  na- 
ture, to  a  litigated  fact,  and,  if  admissible  at  all,  as  a  ground  for 
a  review,  is  open  to  the  suggestion  of  possible  mistake.     But  it 
does  so  happen,  that  there  is  before  the  Court  a  letter  of  Mr. 
Crray  to  Thomas  Arnold,  written  on  the  12th  of  April,  1808,  (and 
which,  there  is  much  reason  to  believe,  was,  among  other  papers 
from  him,  laid  before  the  master  upon  the  hearing,)  which  may 
fairly  lead  to  the  belief,  that  Gray  is  now  mistaken  in  supposing, 
that  the  money  belonged  exclusively  to  Jonathan  Arnold.     That 
letter  begins  by  saying,  "  1  have  liquidated  your  accounts  with 
Don  Pablo  de  Motta,  and  taken  the  acceptance  on  the  widow 
P.  fy  H.  for  the  balance  due,  he.  for  2088  dollars  3^."     It  then 
goes  on  to  state,  that  Mr.  Barker,  of  Charleston,  has  requested 
him  to  pay  into  his  hands  the  money  received  from  De  la  Motie, 
which  he  declined.    It  then  adds,  *^  On  examination  of  the  ao- 
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counts,  if  any  thing  should  appear  to  be  due  to  Mr.  Barker  over 
and  above  the  1000  dollars  heretofore  received,  I  will  remit  it  to 
him,  or  pay  it  into  the  hands  of  Mr.  Batoer,  However,  as  you 
know  better  tbaii  I  do,  what  sum  ought  to  be  paid  to  Mr.  Barker^ 
I  wish  you  to  settle  the  amount  with  himJ*^  If  any  thing  is  clear, 
from  this  language,  it  is,  that  Mr.  Barker  had,  or  was  supposed 
to  have,  an  interest  in  this  very  fund,  and  that  Thomas  Arnold 
was  called  upon  to  discharge  it.  And  the  first  words  in  the  let- 
ter, *^your  accounts"  seem  to  indicate,  that  Thotnas  Arnold 
also  might  have  a  personal  interest  in  the  fund.  If  Mr.  Bar-' 
ker  had  an  interest,  wliat  proof  is  there,  that  it  did  not  amount 
to  the  230  dollars,  now  sought  to  be  credited  in  Jonathan's  ac- 
count ?  After  this,  what  safe  reliance  can  be  placed  upon  Mr. 
Oray*s  recollection  as  to  the  j(190  being  paid  out  of  the  funds 
of  Jonathan  Arnold  in  his  hands  f  It  is  certain,  that,  at  that 
very  time,  he  was  collecting  money  for  Thomas  Arnold.  The 
letter  of  instructions  to  Mathewson^  in  1 808,  shows,  that  money 
was  to  be  collected  on  the  personal  account  of  Thomas  Arnold^ 
as  well  as  on  account  of  Jonathan  Amold^s  estate.  And  Mr. 
Chray  is  certainly  mistaken  in  supposing  it  was  credited  to  the 
brig  Tyre ;  for  it  was  credited  to  the  brig  Perseverance.  I  do 
not  mean  to  cast  the  slightest  imputation  upon  this  gentleman's 
credit.  I  do  not  doubt,  that  he  relates  the  transactions,  as  be 
now  supposes  them  to  have  been.  But  with  the  most  perfect 
respect  for  his  veracity,  it  is  not  too  much  to  say,  that,  after  such 
a  length  of  time,  no  Court  would  be  safe  to  grant  a  bill  of  re- 
view upon  such  proofs,  at  once  inconclusive  and  unsatisfactory. 
It  is  to  be  remembered,  that  the  case  stands  here  very  difierently 
from  what  it  would  on  an  origindl  bill.  Here,  the  onus  pro^ 
bandi  is  on  the  petitioner  to  establish  the  error,  and  it  must  be 
proved  by  newly  discovered  evidence  or  facts,  to  entide  him  to 
a  review.  Great  reliance  has  been  placed,  at  the  argument,  up- 
on Moore  vs.  Moore^  (2  Vex.  596,)  as  a  case  of  relief  founded 
upon  analogous  principles.    Without  doubt,  if  a  substantial  error 
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is  conclusively  ascertained  by  newly  discovered  evidence,  that 
fuj*nishes  a  ground  for  a  review.  But  that  case  was  not  like  the 
present.  There  John  Moore  was  made  a  party  to  a  bill  for  an 
account,  as  one  of  the  executors  of  C  M. ;  and  the  plaintiffs  in- 
sisted, that  he  acted  as  executor.  That  was  not  proved ;  and  there- 
fore he  was  not  decreed  to  account  as  executor,  and  he  refused 
to  account.  Afterwards  it  was  discovered,  that  he  had  received 
£2500  mortgage  money  of  the  testator's  estate.  Lord  Hard- 
mcke  thought  this  was  proper  matter  of  review ;  and  that  Moore 
ought  to  have  disclosed  the  fact  on  his  original  answer,  although 
he  had  not  acted  generally  as  executor.  Now,  there  was  nothing 
in  this  case  to  put  the  plaintifis  upon  any  inquiry  as  to  any  mort- 
gage. They  asked  for  an  account  generally  of  the  testator's 
estate  from  his  executors,  in  order  to  have  a  decree  for  their 
legacies.  It  would  have  been  different,  if  the  very  mortgage  had 
been  in  controversy  between  the  parties,  and  brought  out  upon 
the  account. 

2.  The  next  charge  is,  that  in  the  account  settled  on  the  31st  of 
March,  1801,  between  Thomai  Arnold  and  Jonathan  Arnold^ 
there  was  debited  an  item  for  one  half  of  the  premium  on  the 
schooner  Fame^  on  her  voyage  home^  of  180  dollars  and  12  dol- 
lars interest,  in  all  192  dollars ;  which  it  is  now  said  is  erroneous, 
because  no  such  insurance  was  made,  or  premium  paid,  the  ves- 
sel and  her  cargo  being  then  insured  out  and  home,  by  the  Provi* 
dence  Insurance  Company^  for  more  than  the  value  of  both. 
One  of  the  charges,  in  the  original  bill,  was  of  errors  in  the  set- 
tlement of  this  very  account ;  and  upon  the  hearing,  the  Court 
decreed,  that  the  account  should  stand,  subject  to  any  surcharge 
and  falsification  by  the  plaintiff.  Of  course,  this  item  was  open 
for  contestation  before  the  master.  It  was  confirmed,  as  to  this 
item,  by  the  master ;  and  if  the  Court  now  reviews  it,  it  under- 
takes, after  a  lapse  of  28  years  and  the  death  of  both  parties,  to 
open  a  settled  account  upon  a  mere  presumption  of  mistake, 
founded  upon  a  very  imperfect  knowledge  of  the  real  circum- 
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Stances.  TTiomas  Arnold  was  liable  to  examination  before  the 
master  for  every  item  in  his  account.  He  might  have  been  in- 
quired of,  as  to  the  facts,  where  the  insurance  was  made,  and 
when  the  premium  was  paid ;  and  as  to  all  other  flnaterial  cif^ 
cumstances.  The  petitioner  waived  such  inquiry  in  the  very 
case,  in  which  he  was  keenly  on  the  scent  to  discover  errors. 
It  does  not  appear,  that  he  made  any  inquiry,  or  was  misled  by 
any  attempted  misrepresentation  or  concealment  on  this  head. 
If  he  then  used  no  reasonable  diligence  in  the  matter,  then  before 
him,  it  must  be  a  strong  case  to  justify  an  interposition  of  the 
Court  now  in  his  favour. 

But  what  is  the  newly  discovered  evidence  to  falsify  the  item  f 
It  now  appears,  that  by  a  policy  underwritten  on  the  24th  of 
July,  1800,  by  the  Providence  Insurance  Company ;  Thomas  Ar- 
nold for  Jonathan  Arnold^  Barker  fy  Lord^  and  James  Schmeibar, 
caused  insurance  to  be  made  of  9000  dollars  on  the  schooner 
Feme  and  cargo,  viz,  7000  dollars  on  the  cargo,  and  2000  dollars 
on  the  vessel,  from  Charleston  to  Martinico,  at  and  from  thence  to 
any  one  port  in  the  United  States^  at  a  premium  of  17  per  cent. ; 
with  liberty  to  proceed  from  Mariinico  to  any  other  port  or  ports 
in  the  West  Indies^  by  adding  three  per  cent,  for  every  English 
windward  port,  and  Jive  per  cent,  for  every  other  port.  Upon 
the  back  of  the  office  copy  of  the  policy  is  the  following  indorse- 
ment. "  October  26.  Received  information  of  her  safe  arrival 
at  Charleston  ;  touched  at  Trinidad  and  jS^  Thomas  ;  for  which 

add  8  per  cent,  to  the  premium.     Return  9  per  cent,  on  $ 

deficiency  of  cargo  from  St.  Thomas  J^  This  indorsement  was 
doubtless  made  by  the  proper  officer  of  the  Insurance  Company  ; 
but  what  setdement  was  actually  made  does  not  appear  by  any 
competent  evidence.  It  appears,  however,  from  William  Hoi" 
royd^s  papers,  that  Barker  fy  Lord  were  charged  in  settlement 
by  Thomas  Arnold  with  one  half  of  the  premium  of  the  cargo  of 
the  jPome,  j(986,48  ;  and  the  other  half  of  the  premium  on  the 
same  cargo,  viz»  $986,48,  was  charged  to  Jonathan  Amoldj  in 
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the  above  account,  settled  in  March,  1801.  It  is  impossible,  I 
think,  from  such  facts  alone,  to  ascertain,  whether  the  charge  of 
the  192  dollars  for  premium  on  the  vessel  home  was  correct  or 
not ;  non  constat^  that  there  might  not  have  been  anotlier  policy, 
on  which  it  was  paid.  The  very  terms  of  the  charge  suppose 
it  to  be  a  premium,  not  for  the  whole  voyage,  but  for  the  return 
voyage  only.  Besides,  it  does  not  appear  from  this  policy,  or 
the  other  papers,  that  Barker  fy  Lord  had  any  interest  in  the 
vessel.  The  chaise  against  them  is  for  premium  on  cargo  only ; 
and  if  they  had  had  any  interest  in  the  vessel,  and  the  sum 
charged  included  both,  it  would  probably  have  been  mentioned. 
The  very  circumstance,  that  there  is  a  distinct  charge  of  the 
premium  on  the  vttsd^  following  that  of  the  eargo^  which  is  stated 
to  be  settled  with  WiUiam  Holroyd,  in  the  account  of  March, 
1801,  is  strong  presumptive  proof,  that  Jonathan  Arnold  was 
the  sole  owner  of  the  vessel.  And  this  is  quite  compatible  with 
the  terms  of  the  policy  of  insurance.  And,  after  all,  the  con- 
jecture of  the  counsel  may  be  well  founded,  that  the  settlement 
under  the  policy,  whatever  it  was,  was  by  compromise.  Who 
can  say,  after  such  a  length  of  time,  when  the  transactions  are 
involved  in  so  much  obscurity,  that  he  now  understands  them 
better  than  the  parties  did  at  the  time,  when  they  were  fresh  in 
their  minds,  and  were  settled  in  their  accounts  f  There  would 
be,  as  I  think,  much  rashness  in  such  an  assertion*  But,  sup- 
posing there  might  be  some  doubt,  is  that  a  ground  for  unravel-- 
ling  an  intricate,  settled  account,  after  such  a  lapse  of  time  ? 
Was  there  ever  a  bill  of  review  maintained  under  such  circum- 
stances, especially,  when  a  prior  decree  had  given  the  party 
leave  to  surcharge  and  falsify  i^  In  short,  can  it  be  endured,  that 
a  bill  of  review  should  be  allowed,  but  upon  proofs,  which,  stand- 
ing alone,  would  overturn  the  decree,  and  would  be  conclusive 
on  the  point  ?  Ought  they  not  to  be  direct,  plain,  unequivocal  ? 
The  next  item  is  a  supposed  error  in  the  account  settled  in 
March,  1801,  where  Jonathan  Arnold  b  charged  witli  the  pay- 
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ment  of  $2267,82,  principal  and  interest  on  bis  note  to  Joseph 
Rogers*    It  is  now  said,  that  by  newly  discovered  evidence  the 
petitioner  can  sbow,  that  only  j(  1693,95  was  in  fact  paid  on  that 
account ;  and  for  the  payment  of  this,  Thomas  Arnold  had,  in 
1798,  bills,  the  property  o(  Jonathan^  to  the  value  of  £800  sterling, 
which  he  had  used  and  enjoyed  the  interest  of.     Many  of  the 
renoarks  already  made  apply  with  increased  force  to  this  item. 
In  the  first  place,  there  is  a  settled  acknowledgment  between  the 
parties,  that  the  sum  is  right,  and  the  note  was  paid.     In  the  next 
place,  as  to  the  bills  of  exchange.     They  are  duly  credited  and 
admitted  in  the  same  account,  as  correctly  applied.     How  then 
can  we  say,  that  they  were  used  diHerently  from  what  tiie  parties 
intended  i     There  is  no  new  evidence,  as  to  these  bills ;  and 
they  were  included  in  the  report  of  the  master.     But  what  is  the 
new  evidence  now  suggested  as  to  the  item  of  $2267,82  f     It  is 
simply  this.     Mr.  fViUiam  Holroyd  was  agent  of  some  sort  for 
Rogers^  (we  do  not  know  how  far,)  and  in  his  books  (for  he  is 
dead)  there  are  now  found  two  credits  to  Joseph  Rogers^  one, 
under  date  of  October  5, 1799^  of  $600,  ^'  received  from  Thomas 
Arnold  in  part  of  Jonathan  Arnold's  note ; "   the  other  under 
date  of  November  9,  of  the  same  year,  of  *'  amount  of  TTiomas 
Arnold's  note,  $1100,  deduct  discount,  $6,05,  viz.  $1093,95," 
making  together  the  amount  of  $1693,95.     No  other  credits 
appear  on  Holroyd^s  books.      Rogers  is  also  dead,  and  in  his 
books  no  other  credits  can  be  found  in  his  accounts  with  J3o/* 
royd  ;  and  what  is  curious  enough,  the  credit  of  $600  is  stated 
to  be  ^^  cash  in  part  of  T.  Arnold's  note,"  and  not  of  Jonathan's. 
And  in  Rogers^s  cash  account  even  the  whole  of  these  sums  is 
not  credited.     What  then  is  the  plain  amount  of  this  evidence  f 
not,  that  Thomas  Arnold  never  paid  the  sum  of  $2267,82  on 
Jonaihan^s  note;    but  that  the  payments  cannot   be  distinctly 
traced,  at  this  distance  of  time,  in  either  Holroyd's  or  Rogers^ 
books.     And  suppose  they  cannot.     Is  a  setded  account  to  be 
opened,  because  third  persons,  to  whom  payments  have  been 
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made,  omit  to  keep  correct  books,  or  enter  full  credits  ?  Is 
their  omission  to  prejudice  the  rights  of  others ;  and  to  overturn 
the  deliberate  settlements  of  parlies  ?  Are  we  to  indulge  in  pre- 
sumptions, that  the  parties  did  not  know  their  own  concerns, 
and  that  there  has  been  fraud  or  mistake,  because  we  cannot 
now  trace  back  the  origin  of  payments  acknowledged  by  them  ? 
What  proof  have  we,  that  the  sums  stated  in  these  books  were 
payments  on  account  of  the  very  note  charged  in  the  settlement  ? 
The  payment  of  j^  1093,95  purports  to  be  on  ThomasU  note; 
how  can  we  say,  that  it  was  on  Janathan*s  9  The  Court  is, 
then,  called  upon  to  re-examine  this  account  upon  mere  surmises 
and  conjectures ;  and  the  petitioner  now  demands,  that  the  original 
note  of  Jonathan  should  be  proved  to  verify  the  payment,  exacdy 
as  if  tliis  were  an  original  bill  for  an  account,  and  a  discovery. 
The  original  bill  sought  to  set  aside  the  settled  accounts ;  leave 
was  given  to  surcharge  and  falsify ;  and  after  a  decree  confirm- 
ing the  account,  a  discovery  is  sought  upon  new  evidence  of  the 
loosest  texture,  and  most  inconclusive  nature.  The  evidence, 
such  as  it  is,  was  open  to  the  plaintifi*  at  the  original  hearing,  if 
he  had  chosen  to  look  for  it,  and  by  reasonable  diligence  it  might 
then  have  been  obtained,  as  well  as  now.  If  it  bad  been  ob- 
tained, I  think  it  would  have  come  to  nothing.  But  as  a  foun- 
dation of  a  bill  of  review  it  is  wholly  inadmissible.  I  observe 
too,  that  the  master  states,  that  this  very  item  was  in  controversy 
before  him ;  and  that  HolroycPs  books  were  examined  for  the 
purpose  of  explaining  one  or  more  payments  to  Rogers  by 
TTiomas  Arnold  on  Jonathan's  account. 

The  next  item  is,  that  there  was  an  insurance  at  Malaga,  of 
1^8000,  on  the  brig  Friendship's  cargo,  from  that  port  to  the 
Mediterranean  and  home ;  that  she  was  captured  in  1797  on  the 
voyage  home  ;  and  that  one  half  of  this  cargo  belonged  to  Jona- 
than,  and  therefore  half  of  the  insurance  ought  to  be  credited 
to  him.  Now,  this  very  item  was  not  only  in  controversy  before 
the  master,  (as  be  states,)  but  it  was  made  the  subject  of  a 
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special  interrogatory  in  the  original  bill,  and  a  discovery  prayed. 
Thomas  Arnold^  in  bis  answer,  expressly  stated,  4bat  be  bad  do 
knowledge  of  any  insurance  at  Malaga  ;  but  bad  been  informedi 
that  there  bad  been  a  policy  there  procured  by  Captain  Proud 
(the  master),  on  the  cargo  from  Malaga  to  Qenoa  only ;  and  as 
that  risk  terminated  without  loss,  and  the  vessel  was  captured 
afterwards  on  her  voyage  home,  he  never  received  any  thing  on 
that  insurance.     Here,  then,  the  petitioner  was  bound  to  use 
reasonable  diligence,  if  he  did  not  choose  to  rely  upon  the  state- 
ment in  the  defendant's  answer,  and  subsequent  examination  b^ 
fore  tbe  master.     But  he  never  sent  to  Malaga;   and  never 
made  any  search  for  Captain  Proud  or  his  papers.     Captain 
Proud  is  now  dead.     There  is  not  now  the  slightest  proof,  that 
any  money  ever  was  received   from   tbe   insurance  in  Mala- 
ga.    The  petitioner  now  calls  upon  the  other  party  for  a  dis- 
covery, exactly  as  he  did  in  the  original  bill ;  not  because  any 
new  fact  has  come  to  his  knowledge  since  the  decree ;  but  be- 
cause be  has  now  discovered  an  old  letter,  unsigned  and  unfin- 
ished, in  the  handwriung  of  Captain  Proud^  (which  does  not  ap«* 
pear  ever  to  have  been  sent  to  the  ownet^,)  in  which  a  sugges* 
don  is  found  about  insurance  made,  or  to  be  made  by  him,  oil 
cocoa  (part  of  the  cargo),  up  the  Straits^  and  advising  the  own- 
ers to  procure  insurance  on  the  vessel  from  Malaga  hotfie.    The 
letter  is  exceedingly  obscure  in  its  terms,  and  it  is  utterly  im- 
possible to  ascertain,  what  were  the  precise  terms  or  nature  of  the 
insurauce ;  though  1  should  conjecture  from  its  language,  that  it 
was  limited  to  the  cargo  from  Malaga  to  Genoa.     If  so,  it  stands 
completely  in  harmony  with  the  original  answer,  and  supports  it. 
But  if  it  were  otherwise ;  what  ground  is  here  laid  for  a  review  f 
The  paper,  if  newly  discovered,  is  not  evidence;  and  it  estab- 
lishes no  receipt  of  any  money  by  T/iomas  Arnold  on  the  in- 
surance, which  is  the  material  fact.     A  bill  of  review  is  not  a 
bill  for  a  discovery ;  but  a  bill  founded  upon  a  discovery  already 
made  of  evidence  material  and  decisive  to  tbe  issue. 
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The  next  charge  is,  that  in  the  roaster's  report  an  allowance 
is  made  for  a  aote  of  Jonathan  Arnold  to  Mintum  ^  Champliny 
indorsed  by  Thomas  Arnold^  and  by  liim  paid  to  Joseph  Jenkins^ 
viz*  $824,12^;  whereas  Minium  fy  Cliamplin  had  received  32 
bags  of  pimento  belonging  to  Jonathan^  and  had  sold  the  same 
for  $253,  and  applied  the  proceeds  towards  the  discharge  of  the 
same  note.  It  is  sufficient  to  say,  that  there  is  no  proof  to  this 
effect ;  nor  any  newly  discovered  evidence  offered  to  support  the 
statement.  No  reason  is  pretended,  why  Minium  ^  Champlin^s 
accounts  were  not  investigated  at  the  original  hearing. 

The  next  charge  is,  as  to  the.  Tennessee  Land  Congpany 

shares,  owned  by  Jonathan  Arnold^  the  proceeds  of  which  have 

been  received  by  Thomas  Arnold.     The  whole  number  owned 

by  Jonathan  was  fifteen  ;  Thomas  accounted  before  the  master 

for  nine  shares,  as  all  received  by  him.     The  petitioner  had  the 

most  ample  means,  by  a  search  in  the  proper  public  office  at 

Washington^  to  have  ascertained  the  whole  amount  received  by 

Thomm  on  the  shares,  if  he  had  used  any  diligence.     The  case, 

therefore,  falls  precisely  within  the  doctrine  of  Lord  Eldon  in 

Bingham  vs.  Dawson  (3  Jac.  &c  fValk.  243.)     But  the  receipt, 

now  produced  from  the  public  records  at  Washington,  signed  by 

Samuel  Dexter^  satisfactorily  establishes,  that  Jonathan  had  long 

before  sold  the  six  shares,  now  in  controversy,  to  Dexter,     And 

that  was  the  very  explanation  asserted  before  the  master   by 

.   Thomas  Arnold.     There  is  not  a  shadow  of  proof,  that  he  ever 

received  on  these  shares  any  money,  which  he  has  not  accounted 

for. 

I  pass  over  the  next  charge,  which  respects  the  £100  note, 
included  in  the  mortgage  on  the  Paget  farm.  It  was  disposed 
of  upon  an  exception  of  the  plaintiff  in  the  former  decree,  which 
is  reported  in  3  Mason,  R.  284,  286.  No  new  evidence  on  this 
point  is  pretended. 

The  next  item  is  for  an  allowance  made  out  of  Jonathan's 
estate  in  the  master's  report  of  the  sum  of  $4800  and  upwards. 


Jl 
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due  from  Jonathan's  estate  to  the  estate  of  Welcome  Arnold,  and 
secured  by  a  mortgage  given  by  Jonathan  to  Thomas  Arnold,  as 
administrator  of  Welcome,  and  which  was  allowed  him  upon  his 
agreeing  to  cancel  the  mortgage,  which  he  has  not  done,  but  re- 
fused- ever  afterwards  to  do.  The  mortgage  appears  to  have 
been  given  to  Samuel  G.  Arnold,  as  attorney  of  Thomas  Arnold 
and  Patience  Arnold,  administrators  of  Welcome  Arnold,  I 
agree,  that  it  was  the  duty  of  Thomas  Arnold  to  procure  a  can- 
cellation of  that  mortgage  after  the  credit  was  allowed,  whether 
he  made  an  express  promise  to  do  so,  or  not.  If  he  had  a  right  • 
of  retainer,  as  *  administrator  on  both  estates,  be  had  a  right  to 
the  credit  allowed  in  settling  the  account.  It  was  not  matter  of 
exception,  at  that  time,  that  it  was  done ;  and  it  furnishes  no 
ground  of  review  now.  The  proper  remedy  is  by  an  original 
bill  to  compel  satisfaction  to  be  entered  on  the  mortgage,  and  a 
re-delivery  or  cancellation  of  it.  To  such  a  bill  the  administratrix 
of  Thomas  Arnold  might  be  properly  made  a  party,  at  least  for 
the  purpose  of  compelling  an  application,  or  re-payment  of  tlie 
sum  credited,  if  the  mortgage  deed  is  not  cancelled,  and  the 
credit  has  not  been  already  made  to  Welcome's  estate.  If  such 
a  suit  should  be  unproductive,  I  do  not  mean  to  say,  that  there  .' 
miglit  not  be  circumstances,  upon  which  this  Court  might  give 
leave  for  a  bill  of  review,  in  order,  that  the  credit  might  be 
struck  out,  if  Jonathan's  estate  was  to  sustain  a  real  injury,  as 
if  possession  under  the  mortgage  was  insisted  upon,  and  held  at 
Jaw'  under  the  mortgage.  At  present  I  do  no  more  than  say, 
that  the  matter  now  presented  furnishes  no  such  ground. 

I  have  thus  gone  over  all  the  principal  grounds  for  the  bill  of 
review,  supposing  them  to  be  before  the  Court  with  all  due  dis- 
tinctness and  particularity,  and  in  a  shape  regular  and  tangible, 
If  I  had  more  leisure  I  might  comment,  somewhat  more  at  large, 
upon  the  principles  applicable  to  this  subject.  But  it  being  my 
deliberate  judgment,  that  the  case  is  not  a  fit  one  for  a  review, 
I  content  myself  with  ordering,  that  the  petition  be  dismissed  with 
costs. 
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The  District  Judge  concurs  iti  this  opinion,  and  therefore  let 
the  petition  be  accordingly  dismissed. 


John  Cassels,  Abministbatoil  of  Jakb  Camskis 

vs, 
William  Vebnon^  ExficuTOR  of  Sahuel  Bbown  and  another. 

The  grant  of  administration  to  a  husband  on  his  wife's  estate  with  the  will  annexed, 
bj  a  Probate  Coart,  is  condosWe  to  establish  bet  right  to  make  the  will,  ibr  the 
general  jurisdiction  includes  the  right  to  inquire  into  this  fiict. 

Interest  will  not  be  allovired  against  a  Trustee  holding  a  fund,  when  he  had  made  no 
interest,  if  there  be  no  laches  or  neglect,  or  use  of  the  money,  on  his  pan. 

Ijill  in  Equity  for  an  account.  The  cause  was  set  down  by 
consent  of  parties  upon  the  bill,  answers,  exhibits,  and  admissions 
of  the  parties,  and  was  argued  by  Samuel  A,  Crapo  and  Philip 
Crapo  for  the  plainti^  and  by  Searle  for  the  defendant. 

Stort  J.  The  present  bill  is  brought  by  John  Coiids,  as 
administrator  with  the  will  annexed  of  his  late  wife,  Jane  Cands^ 
deceased,  against  the  defendant  as  executor  of  Samuel  Brovm, 
deceased,  for  an  account  and  decree  of  payment  of  a  certain 
trust  fund  belonging  to  her  estate,  entrusted  during  her  lifetime 
to  the  defendant's  testator  for  her  use.  Mrs.  Casseh  died  in 
Englandj  where  her  will  was  duly  proved  in  the  Prerogative 
Court  of  Canterbury^  and  administration  thereon  granted  to  the 
plaintiff  in  1828  ;  and  he  has  since  presented  the  same  to  the 
proper  Probate  Court  of  Rhode  Island^  by  which  administration 
has  been  granted  to  him  in  like  manner.  The  will  of  Mrs.  Ca^ 
»eU  purports  to  have  been  made  in  virtue  of  a  power  reserved  to 
her  by  a  certain  bond,  executed  before  her  marriage  by  the  plain- 
tiff to  a  Mr.  Champlin  of  Jfewport^  the  object  of  which  was  to 
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secure  to  her  the  absolute  disposal  of  her  whole  estate.  Her 
will  purports  to  dispose  of  her  real  and  personal  estate,  first,  to 
her  husband  for  life,  with  a  power  to  him  afterwards  to  appoint 
and  distribute  the  same  among  their  children ;  and  in  default  of 
such  appointment,  an  equal  distribution  among  their  children, 
who  should  survive  him,  and  if  none  survived,  then  to  his  own 
use  in  fee. 

There  is  no  dispute  between  the  parties  as  to  the  sum  now 
due  to  Mrs.  CoiseTs  estate ;  and  the  defendant  makes  no  objec- 
tion  to  paying  it,  provided  he  can  be  secure  in  so  doing.  It 
will  be  necessary,  therefore,  only  to  consider,  whether  either  of 
the  objections  taken  at  the  argument  furnishes  any  solid  ground 
for  a  denial  of  relief. 

The  first  objection  is,  that  the  plaintijS*  has  united  in  his  bill  a 
claim  for  the  money  as  administrator  of  Mrs.  Casseby  and  also  a 
claim  for  the  same  in  his  individual  capacity,  meaning  probably, 
though  not  so  stated  in  the  bill,  as  husband  of  the  deceased.  It 
is  very  properly  stated,  that  these  claims  are  inconsistent  with 
each  other,  and  that  an  admission  of  the  one  necessarily  super- 
cedes the  other.  The  allegation,  however,  of  a  right  in  his  in- 
dividual capacity,  is  sustained  by  no  facts  alleged  in  the  biH,  and 
indeed  is  a  mere  naked  assertion  in  the  introductory  part  of  the 
bill,  in  which,  after  stating  his  representative  character,  the  bill 
adds,  *'  and  also  in  his  private  and  individual  capacity."  The 
bill  is  certainly  incorrect  in  this  union  of  inconsistent  claims ;  and 
if  the  objection  had  been  taken  upon  demurrer,  it  would  have 
overthrown  the  bill,  unless  an  amendment  was  allowed.  Courts 
of  Equity  will  not  permit  distinct  and  independent  tides  to  be  set 
up  ID  the  same  bill,  for  that  would  be  to  allow  multifariousness ; 
much  less  will  it  permit  inconsistent  titles,  or  alternative  titles,  for 
that  might  tend  to  very  inconvcniept  consequences  in  point  of 
evidence.  It  is  the  duty  of  the  party,  who  seeks  the  assistance 
of  the  Court,  to  state  his  own  tide  directly,  without  any  altema- 
tivesi  and  not  to  put  the  Court  upon  the  duty  to  select,  out  of 
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many,  any  one,  which  it  may  ultimately  think,  upon  the  evidence, 
can  be  supported.^  This  difficulty,  however,  could  have  been 
gotten  rid  of  by  an  amendment ;  and  coming  on  after  a  full  an- 
swer, and  a  hearing  by  consent  of  parties,  the  shortest  course 
will  be  to  dismiss  the  bill  as  to  all  claims,  except  that  made  in 
the  representative  character.  I  do  not  say,  that  this  is  quite 
regular ;  but  upon  a  mere  slip,  not  affecting  the  rights  of  the  par- 
ties, and  where  I  should  certainly  allow  an  amendment,  it  seems 
hardly  worth  while  to'  put  the  parlies  to  the  expense  of  a  new 
bill.  Unless  some  material  objection  occurs  to  this  course,  be- 
yond what  has  been  already  stated,  I  shall  venture  to  follow  it, 
not  meaning,  that  it  shall  be  drawn  into  precedent. 

Taking  the  bill  then  to  be  solely  in  the  representative  charac- 
ter, the  defendant  insists,  that  the  plaintiff  is  bound  to  establish 
all  tlie  material  facts,  asserted  in  his  bill,  in  order  to  found  a  de- 
cree. He  must  show,  that  there  was  a  marriage,  that  the  wife 
had  authority  to  make  the  will,  and  that  th^re  has  been  a  suffi- 
cient probate  of  the  will  to  entitle  the  plaintiff  to  institute  the 
suit.  I  agree,  that  all  these  facts  are  in  some  sort  before  the 
Court,  and  require  proof.  But  my  opinion  also  is,  that  they  are 
sufficiently  proved  by  the  proper  legal  evidence.  The  Courts  of 
Probate  of  Rhode  Island  have  exclusive  jurisdiction  to  grant  ad- 
ministrations upon  the  estates  of  deceased  persons  within  the 
state,  and  for  this  purpose  to  allow  probates  of  the  wills  of  per- 
sons dying  testate  abroad,  as  well  as  at  home.^  The  jurisdiction 
applies  as  well  to  the  wills  of  married  women,  as  of  those,  who  are 
sole.  This  point  has  been  already  disposed  of  in  the  case 
o(  Picquet  vs.  Swan,  (4  Mason,  443,  461,  462.)  If  the  juris- 
diction attaches,  all  the  incidents  attach,  and  among  others  the 
incidental  right  of  inquiry,  whether  the  person  was  at  the  lime 
competent  to  make  the  will.     The  decision  of  the  Probate  Court, 


^See  Salvidge  vs.  Hyde,  3  Jac,  fy  Walk.  151. — Edwards  vs.  Edwards, 
3  Jac.  ^  ^att.-335.— Jfo/e  vs.  Smith,  3  Jac.  fy  WaUu  490. 

^Stt  Rhode  Aland  StahOes,  Digest  of  18S2,  p.  211, 221. 
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being  a  Court  not  only  of  competent  but  exclusive  jurisdiction, 
establishing  the  will,  and  granting  administration  with  the  will  an- 
nexed, is  conclusive  upon  the  very  points  now  in  controversy,  and 
cannot  be  gainsaid.  The  proper  remedy,  if  any,  was  by  ap- 
peal.^ It  is  not  for  this  Court  to  re-examine,  whether  the  Probate 
Court  had  before  it  sufficient  evidence  to  justify  its  decree.  For 
us,  it  is  sufficient,  that  such  a  decree  was  made,  and  that  a  valid 
administration  now  subsists  under  it.  Even,  if  the  decree  wjere 
erroneous,  as  the  probate  of  a  will,  it  would  still  be  good  as  a 
grant  of  administration ;  and  such  as  would  protect  any  payment 
made  to  the  administrator. 

No  other  objection  has  been  made  to  the  plaintiff's  right  of 
recovery.     And  my  opinion,  therefore,  is,  that  he  is  entided  to  a 
decree  for  the  principal  sum,  admitted  on  all  sides  to  be  due, 
viz.  j( 5205,70.     A  claim  has  been  made  for  interest  in  be- 
half of  the   plaintiff.     But  I  can  perceive   no  sufficient  foun- 
dation for  it.     Mrs.  Cassels  died  as  long  ago  as  1804,  and  no 
administration  was  taken  out  on  her  estate  until  1828.     No  in- 
terest is  proved  to  have  been  made  by  Mr.  Brown  ;  and  for  twenty 
years  Mr.  Cassels  seems  to  have  left  Mr.  Brovm  without  any 
knowledge  of  his  residence,  and  without  any  instructions  what  to 
do  with  the  dividends  of  principal  and  interest  as  they  were  made 
on  the  stock,  from  1801  to  the  time  of  the  final  redemption  in 
1819.     Under  such  circumstances  of  neglect  on  the  part  of  Mr, 
CasseUy  there  is  no  reason  to  give  interest,  which  must  operate 
as  a  penalty. 

3  Set  Thompson  vb.  2\>imie,  2  Ptter*8  Sup.  Ct,  Rtp.  157. 
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ELiZiLBETH  Nightingale 

vs. 

Edward  S.  Sheldon  and  others. 

The  testator  demised  all  hit  estate  to  his  wife  for  life ;  if  she  died  before  his  son 
J.  arrived  of  age,  then  to  his  daughter  A.  until  J.  came  of  age ;  at  that  time  the 
estate  to  be  divided  among  his  three  children  equally  in  fee,  or  to  the  survivors  of 
them,  if  either  should  die  leaving  no  issue.  If  all  his  children  should  die  and 
Uaoe  no  Ustu,  and  his  wife  should  survive  tliem,  then  to  her  in  fee*  Held,  that 
the  devise  might  be  construed,  (subject  to  the  wife's  life  estate,)  either  as  a  devise 
to  all  the  children  in  fee  absolutely,  on  J.*s  arrival  of  age,  even  though  the  wife 
was  then  living,  and  if  they  all  died  before  that  period  without  issue  tlieo  to  his 
wift!  in  fee ;  or  as  a  devise  of  the  estate  to  the  children  in  fee  determinable  on  their 
dying  in  her  lifetime  without  leaving  issue,  and  in  that  event  an  executory  devise 
over  to  her  fee.  But  if  neither  construction  could  be  adopted,  then,  as  all  the 
children  died  in  the  wife's  lifetime,  but  two  of  them  left  issue  who  survived  her, 
the  estate  in  the  event  must  be  considered  as  intestate  estate  undisposed  of  by  the 
will,  inasmuch  as  the  devise  over  to  the  wife  could  not  take  effect. 

Ejectment  for  certain  land  in  Providence^  R.  L  The  cause 
was  submitted  to  the  Court  upon  a  statement  of  facts,  agreed  by 
the  parties,  in  substance  as  follows. 

Edward  Spaulding^  in  July,  1785,  made  his  will,  and  after 
providing  for  the  payment  of  his  just  debts  and  funeral  expenses, 
devised  as  follows.  ^*  The  residue,  &£c.,  the  real  as  weU  as  per* 
sonal  interest,  I  give  and  bequeath  unto  my  beloved  wife,  Andery 
Spauldingj  for  and  during  her  natural  life,  to  be  improved  for  her 
benefit,  and  providing  for  my  children,  relying  on  her  goodness 
and  discretion  in  that  particular,  as  she  may  think  proper.  In 
case  my  said  wife  A.  S.  should  not  live  to  see  my  youngest  son, 
John  Spaulding,  arrive  to  the  age  of  21  years,  in  that  case  I  give 
and  bequeath  the  all  and  full  of  every  part  and  parcel  of  such  of 
my  estate  as  may  be  left  by  my  said  wife  unto  my  daughter, 
Amey  Sheldon^  to  be  by  her  improved,  and  as  a  home  for  my 
said  son,  John  Spaulding^  as  an  equivalent  for  my  said  son's  bring- 
ing up,  till  he  arrives  to  the  age  of  21  years;  at  which  dme  my 
fffiU  u,  that  all  my  then  estate^  real  as  well  as  personal^  shall 
be  divided  amongst  my  children^  Amey^  Edward,   and  John, 
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equally,  share  and  share  alike,  to  them  and  their  heirs  for  every 
or  to  the  surviving  children,  in  case  of  death  to  either  of  them 
leaving  no  issue.  Further,  should  it  so  happen,  that  all  my  said 
children  should  die  and  leave  no  issue,  and  my  wife  survive 
them,  then  and  in  that  particular  my  will  and  desire  is,  that  the 
estate  aforesaid  be  and  remain  hers  in  fee  simple  to  dispose  of 
at  her  will  and  pleasure." 

The  three  children  survived  the  testator.  John  arrived  at  21 
years  of  age,  and  died  afterwards  intestate  and  without  issue  in 
1822,  before  the  death  of  the  wife  of  the  testator.  His  daughter 
Jlmey  and  her  brother  Edward  died  leaving  issue,  after  John  ar- 
rived at  21  years  of  age,  and  before  his  death. 

Upon  this  state  of  facts,  the  principal  question  argued  at  the 
bar  was,  what  estate  John  took  under  the  will  of  his  father,  and 
at  what  time  that  estate  was  to  vest.  The  plaintiff  contended, 
that  he  took  an  estate  in  fee  simple  in  remainder  after  the  death 
of  the  wife  of  the  testator,  which  vested  in  him,  either  at  the 
death  of  the  testator,  or  at  farthest  on  his  arrival  at  21  years  of 
age ;  and  that  the  devise  over  had,  in  the  event,  wholly  failed. 
The  defendants  contended,  that  the  estate  was  not  to  vest  tmtil 
the  death  of  the  wife  of  tiie  testator,  and  then  was  to  vest  in 
sue}]  of  the  children  or  their  issue  as  should  survive  the  wife ; 
and  that  John  having  died  in  the  lifetime  of  the  wife  without  is- 
sue, he  took  nothing,  and  the  whole  vested  in  the  issue  of  his 
brother  and  sister,  who  survived  the  wife. 

Pratt  and  Thomas  Burgess  for  the  defendant. 
The  construction  to  be  given  to  a  will  depends  upon,  and  is 
governed  by,  the  obvious  intention  of  the  testator,  and  this  inten* 
tion  must  be  collected  from  the  whole  will  taken  together, 
ex  visceribus  testamenti.  (4  Cruise,  172,  173,  174.)  And 
we  contend,  that,  from  the  obvious  intention  of  the  testator, 
Edward  Spaulding,  collected  from  the  whole  of  his  will,  the 
following  points  may  be  deduced,  and  are  fully  established. 
VOL.  V.  43 
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1.  That  the  will  gives  the  estate  in  controversy  toAudety 
Spavldingj  wife  of  the  testator,  absolutely  during  the  term  of 
her  natural  life,  for  her  use  and  for  the  benefit  of  the  testator^s 
family. 

2.  That  if  the  said  Audery  Spaulding  should  die  before  John 
T.  Spaulding  arrived  at  the  age  of  21  years,  then  .^my  SheldoUf 
daughter  of  the  testator,  was  to  take  tlie  same  estate  for  the  same 
purposes  for  which  the  widow,  Jludery  Spaulding^  held  it,  to  wii^ 
for  the  bringing  up  of  JbAn  until  he  arrived  to  the  age  of  21 
years,  and  in  this  event,  to  tviif  the  death  of  the  widow  before 
John  arrived  to  the  age  of  21  years,  the  estate  was  to  be  divided 
at  the  time  that  John  attained  the  age  of  21  years.  But  tbb 
event,  to  irit^  the  death  of  the  widow  during  the  minority,  or 
even  the  life  of  JoA»,  never  happened. 

3.  That  while  the  widow  lived  no  division  was  to  take  place 
on  John^s  arriving  to  the  age  of  21  years,  nor  was  the  fee  in  re- 
mainder in  the  estate  to  vest  absolutely,  at  that  particular  time, 
in  any  persons  in  being,  but  the  estate  was  to  remain  entire  in 
the  improvement  of  the  widow  until  her  death,  and  that  the  per- 
sons, in  whom  the  fee  in  remamder  should  absolutely  vest,  were 
to  depend  on  who  of  the  children  or  their,  issues  should  be  alive 
at  the  decease  of  the  widow  ;  and 

4.  That  if  none  of  the  children  of  the  testator  or  their  issue 
survived  the  widow,  then  she  was  to  take  the  remainder  in  the 
estate  in  fee  simple  absolute,  but  that  if  any  of  the  children  or 
their  issue  did  survive  the  widow,  then  they  were  to  take  the  re- 
mainder in  fee  simple  absolute,  and  that  the  person  or  persons 
capable  of  taking  the  remainder  in  fee  simple  absolute  could  not 
be  determined  until  the  decease  of  the  widow,  or  until  she  sur- 
vived  all  the  children  and  their  issue.  These  points,  we  say,  are 
fully  substantiated  by  the  manifest  intention  of  the  testator  col- 
lected from  the  will.  And  it  appears  by  the  agreed  statement  of 
facts  in  this  case,  that  the  widow,  Audery  Spaulding^  survived 
all  the  children  of  the  testator,  and  John  died  leaving  no  issue, 
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and  that,  at  the  widow's  death,  the  defendants  and  the  issue  of 
Edward  SpatUding,  son  of  the  tester,  under  whom  the  defendants 
claim  part  of  the  estate  by  purchase,  were  the  only  surviving 
issue  of  the  children  of  the  testator,  and  consequently,  at  that 
time,  to  wity  at  the  death  of  the  widow,  the  remainder  in  fee  in 
the  estate  in  controversy,  vested  in  them  enure,  as  an  absolute 
estate  in  fee  simple. 

Let  us  suppose,  that  John,  under  the  will,  as  the  plaintiff's 
counsel  suggests,  took  a  fee  simple,  subject  to  be  defeated  upon 
the  happening  of  a  future  contingency.  From  the  whole  lan- 
guage in  the  will,  what  was  this  contingently  which  was  to  defeat 
bis  estate  ?  It  clearly  was  not,  as  the  plaintiff's  counsel  sup- 
poses, the  happening  of  the  death  of  John  before  he  arrived  at 
the  age  of  21  years,  for  it  is  very  apparent  from  the  whole  wiU, 
that  the  testator  did  not  contemplate  any  alteration  in  the  charac^ 
ter  of  the  estate  so  long  as  the  widow  and  any  of  the  childreo 
and  their  issue  were  living,  and  that  John  was  not  entided  even 
to  a  division  of  the  estate  when  he  arrived  at  the  age  of  21 
years,  unless  the  widow  had  died  previous,  but  the  widow  being 
alive  at  the  time  John  arrived  to  the  age  of  21  years,  there  was 
no  more  alteration  in  the^  character  of  the  estate,  at  that  time, 
under  the  will,  than  there  was  at  any  other  period  of  John^s  life 
before  or  after  that  time.  But  the  manifest  contingency  in  this 
will,  which  was  to  defeat  the  estate  of  Johnj  was  the  happening 
of  his  death  in  the  lifetime  of  the  widow,  which  contingency  did 
happen,  and  thereby  defeated  the  estate  of  John. 

The  sound  and  well  settled  rule  of  law  relative  to  the  con^ 
struction  of  wills,  is,  in  the  first  place,  to  endeavour  by  a  mbute 
examination  of  all  the  provisions  of  the  will,  to  ascertain,  if 
possible,  the  true  intention  of  the  testator,  that  the  same  may 
be  carried  into  effect ;  and,  in  the  language  of  Mr.  Cfuisej  "  the 
intention  of  the  testator  must  be  collected  from  the  whole  will, 
so  as  to  leave  the  mind  quite  satisfied  about  what  the  testator 
meant."    It  is  true,  however,  that  the  construction,  if  ooosistent 
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vritb  tbe  other  parts  of  the  will,  ought,  in  the  language  of  the 
same  author,  to  be  such,  that  the  intent  of  the  testator  may  be 
rendered  consistent  with  the  rules  of  law  ;  but  the  same  author 
fiirther  adds,  ^'  that  the  technical  words  are  presumed  to  be  used 
in  tbe  sense  which  the  law  has  appropriated  to  tbem,  unless  the 
contrary  appears ;  but  when  the'  intention  of  the  testator  is  plain, 
it  will  be  allowed  to  control  the  legal  operation  of  the  words, 
however  technical."     (4  Cruise,  171,  172.) 

The  plaintiff's  counsel  suggests,  that  all  the  devises  over  after 
the  life  estate  of  the  widoware  void,  being  limited  upon  contin* 
gencies,  which  not  having  happened,  the  devises  over  failed, 
and  the  remainder  vested  in  the  heirs  at  law  by  descent,  by 
which  it  IS  presumed  we  are  to  understand,  that  the  remainder 
over  to  the  children,  «^my,  Edwardy  and  John,  was  not  to  take 
efiect,  except  upon  the  happening  of  this  contingency,  to  wit,  the 
death  oiAudery  SpaMing,  the  widow,  before  Jo&»  arrived  lo 
the  age  of  21  years,  and  tbe  argument  of  the  plaintiff's  counseU 
if  rightly  understood,  is,  tliat  the  testator  did  not  intend,  and  in 
fact  did  not  by  his  will  gi^,  the  remainder  in  his  estate  to  his 
three  children.  Amy,  Edward,  and  JoAn,  and  to  tlie  survivors  of 
them  in  case  of  death  of  either  of  them,  leaving  no  issue,  unless 
the  widow  should  die  before  John  arrived  to  the  age  of  21  years. 

In  answer  to  this  we  contend,  that  the  testator  did  not  intend, 
that  the  remainder  over  to  his  children  should  depend  upon  a 
contingency  which  must  have  appeared  altogether  unimportant 
in  bis  mind,  to  wit,  the  death  of  the  widow  before  JbAn  arrived 
to  the  age  of  21  years,  but  that  the  fair  and  obvious  intention 
of  tbe  testator  was  to  give  the  remainder  over,  at  all  events,  to 
such  of  his  children  and  their  issue  as  should  survive  the  widow, 
let  her  death  happen  when  it  might,  but  that  in  case  she  diould 
die  before  John  arrived  to  the  age  of  2 1  years,  then  in  that  case 
the  estate  was  to  be  improved  by  Amy  Sheldon  for  the  bringing 
up  of  John  until  he  arrived  to  tbe  age  of  21  years,  and  then  to 
be  divided  among  such  of  tbe  children  as  survived  the  widow, 
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and  die  issue  of  such  of  them  as  might  be  dead,  share  aod  share 
alike.     And  it  is  not  only  very  natural,  but  also  very  evident  from 
the  will,  that  the  testator  had  in  view  two  several  periods  of  time 
when  he  mi^ht  wish  to  have  the  remainder  in  his  estate  divided 
among  his  children  and  dieir  issue,  tlie  one  was  on  the  arrival 
of  John  at  the  age  of  21  years,  in  case  the  widow  should  at  that 
time  be  dead,  the  other  was  on  the  death  of  the  widow  at  any 
time  after  JohrCs  arrival  at  the  age  of  21  years ;  and  the  testator 
clearly  states  the  manner  in  which  his  estate  was  to  be  divided, 
'  in  case  the  widow  died  before  John  arrived  to  the  age  of  21 
years,  for  he  says  it  '^  shall  be  divided  amongst  my  children, 
dSany,  Edward^  and  John  equally,  share  and  share  alike,  to  them 
and  to  their  heirs  for  ever,  or  to  the  surviving  children,  in  case 
"of  death  to  either  of  them  leaving  no  issue  ; "  and  in  the  same 
breath  he  further  says,  that,  ^'  should  it  so  happen,  that  all  my 
said  children  should  die  and  leave  no  issue  and  my  wife  survive 
them,  then  in  that  particular  my  will  and  desire  is,  that  the  estate 
aforesaid  be  and  remain  hers  in  fee  simple  to  dispose  of  at  her 
will  and  pleasure,"  by  which  it  is  cleatly  to  be  inferred,  that  the 
testator  intended,  that,  in  case  the  widow  did  not  survive  all  the 
children  and  their  issue,  at  her  death  the  estate  should  be  di- 
vided in  the  same  manner  as  he  had  directed  in  case  a  division 
should  take  place  on  John^s  arrival  at  the  age  of  21  years,  and 
that  the  time  when  the  remainder  was  absolutely  to  vest,  so  far 
as  it  related  to  the  persons  who  were  to  take  it,  was  altogether 
unimportant  in  the  mind  of  the  testator,  and  he  having  declared, 
in  one  instance,  the  persons  who  should  take  the  remainder,  to 
wiiy  his  three  children,  or  the  surviving  children,  in  case  of  the 
death  of  either  of  them  leaving  no  issue,  and  then  immediately  pro- 
ceeding to  say,  that,  in  case  his  wife  should  survive  all  his  chil- 
dren and  their  issue,  then  the  remainder  should  vest  in  her ;  the 
converse  of  the  proposition  is,  and  the  clear  intention  of  the  tes- 
tator was,  that,  in  case  his  wife  did  not  survive  all  his  children 
and  their  issue,  that  the  remainder  should  abselutely  vest  in  and 
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be  divided  among  his  surviving  children  (to  wit,  the  children 
that  should  survive  his  wife,  and  the  issue  of  such  of  them  as 
might  be  dead),  share  and  share  alike ;    the  word  surviving,  as 
used  in  the  will,  is  a  relative  term,  and  clearly  has  reference  to 
those  children  who  might  survive  the  widow.      The  view  which 
we  have  now  taken  in  relation  to  the  remainder  over,  is  supported 
by  analogy,  in  reference  to  other  expressions  and  contingencies 
in  the  will ;  for  let  us  suppose,  that  the  widow  had  died  before 
John  arrived  to  the  age  of  21  years,  and  thai  Edward^  one  of 
the  children,  had  also  died  before  that  time,  leaving  issue,  and 
when  John  arrived  to  the  age  of  21  years,  the  estate  must  be 
divided.     And  now  by  the  wiQ  among  whom  is  it  to  be  divided  i 
We  think  it  would  not  even  be  contended  by  the  counsel  for  the 
plaintiff,  but  that,  in  a  case  like  this,  the  estate  would  have  been 
divided  between  John  and  Amey,  and  the  issue  of  Edward^  who 
was  dead,  and  yet  it  will  appear,  by  comparing  the  expressions 
in  the  will,  that  the  testator,  in  the  supposed  case,  did  not  give  a 
a  share  of  the  remainder  to  the  issue  of  Edward,  in  case  of  s^ 
divi^on  when  John  arrived  to  the  age  of  21  years,  with  any  more 
perspicuity   than  he   gave  the   remainder  to  his  children  who 
should  suiTJvc  his  wife,  and  to  the  issue  of  such  as  should  be 
dead,  in  case  she  died  after  John  arrived  to  the  age  of  21  years. 
For  in  the  supposed  case  the  testator  orders  his  estate  to  be  di- 
vided amongst  his  three  children,  Amey,  Edward,  and  John,  or  the 
surviving  children,  in  case  of  the  death  of  either  of  them,  leaving 
no  issue ;  by  which  expression  it  is  also  apparent,  that  the  testa- 
tor intended,  in  case  of  a  division,  that  the  remainder  should  be 
divided  among  such  of  his  children  as  survived  the  widow  and 
the  issue  of  such  as  were  dead,  share  and  share  alike.     But 
according  to  the  construction  contended  for  by  the  counsel  for 
the  plaintiff,  it  might  with  equal  propriety  be  said,  in  the  sup- 
posed case,  tliat  the  contingency  had  never  happened,  to  wit,  the 
death  of  either  of  the  children,  leaving  no  issue ;  for  although 
Edward  is  suppos9d  to  be  dead,  yet  he  has  left  issue,  and  there- 
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fore  that  the  remainder  over  would  be  void,  being  limited  upon 
a  contingency  which  had  never  happened,  and  consequently,  in 
the  supposed  case,  neither  the  issue  of  Edward  nor  the  surviving 
children  could  have  taken  any  estate  by  the  will.  But  such  a 
construction,  we  think,  would  be  doing  violence  to  the  manifest 
intenUon  of  the  tesltator. 

In  conclusion  we  contend,  that  it  was  the  manifest  intention  of 
the  testator,  as  collected  from  all  the  several  provisions  of  bis 
will,  not  to  die  intestate  as  to  the  remainder  of  his  estate,  but  that 
his  wife  should  have  the  Trnprovement  of  his  estate  so  long  as  she 
lived,  and  that  the  fee  in  remainder  did  not  vest  absolutely,  bur 
only  conditionally,  if  at  all,  in  any  persons,  so  long  as  both  the 
widow  and  any  of  the  children  of  tlie  testator  or  their  issue  were 
living,  and  that  at  the  widow's  death,  the  fee  in  remainder  should 
vest  absolutely  in  such  of  the  children  as  survived  her,  and  the 
issue  of  those  that  might  be  dead,  share  and  share  alike,  but  in 
case  it  should  happen  that  the  widow  should  survive  all  the  chil- 
dren and  their  issue,  that  at  the  death  of  the  longest  liver  of 
them,  the  remainder  over  should  vest  absolutely  in  her ;  but  that 
so  long  as  both  the  widow  aod  any  of  the  children  of  the  testa- 
tor or  their  issue  were  living,  the  remainder  in  fee  could  not  vest 
absolutely,  but,  if  at  all,  only  conditionally,  in  any  persons,  and 
that  during  such  time  the  person  or  persons  in  whom  the  re- 
mainder in  fee  would  ultimately  and  absolutely  vest,  could  not  be 
known ;  and  that  the  widow  having  survived  all  the  children  of 
the  testator,  and  the  defendants,  and  the  children  of  Edxoard 
Spauldingf  the  son,  under  whom  the  defendants  claim  title  to  a 
part  of  the  estate  in  controversy,  by  purchase,  since  the  death  of 
tbe  widow,  being  the  only  issue  alive  at  the  death  of  the  widow, 
the  fee  in  remainder  at  her  death  vested  absolutely  in  them,  and 
now  belongs  to  the  defendants  in  fee  simple. 

TiUingiuut  and  Searle  for  the  plaintiff.  That  tbe  intention 
of  the  testator  is  to  be  regarded  in  the  construction  of  bis  will, 
no  doubt  cm  be  entertained^  and  that  every  part  of  tbe  will  may 
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be  examined  and  recurred  to,  to  ascertain  it,  is  equally  true. 
But  that  intention  is  not  to  be  sought  in  vague  conjectures,  but  from 
the  application  of  the  sober  and  settled  rules  of  the  common  law. 
By  the  will  it  is  perfectly  clear  that  Auderyj  the  testator's 
widow,  took  nothing  but  a  life  estate.  For  as  the  contingency 
upon  which  the  fee  was  devised  to  her,  viz,  her  surviving  all  her 
cfaiklren  and  their  lawful  issue,  never  happened,  no  estate  beyond 
her  life  estate,  was  ever  intended  to  vest  or  ever  did  vest  in  her. 
The  widow  having  survived  the  minority  of  her  son  Jokn^  who 
also  lived  to  be  over  twenty-one  years  of  age,  the  special  devise 
to  the  daughter,  in  tlie  event  of  the  mother's  death  during  that 
minority,  is  out  of  the  case,  except  as  it  may  aid  us  in  the  con- 
struction of  the  will,  as  to  the  disposition  of  the  fee. 

It  also  very  clear  that  the  testator  did  not  intend  that  his  estate 
should  pass  into  the  actual  possession  of  hb  children  daring  the 
life  of  his  widow.  But  this  consideration  can  give  us  no  aid  in 
deciding  the  title  to  the  fee.  For  although  the  right  of  possession 
Tnay  be  in  one  person,  yet  the  fee  may  be  in  another ;  the  ques- 
tion of  right  of  possession  and  right  of  property  may  be  totally 
distinct  and  independant,  arising  from  the  same  or  a  different 
grant,  according  to  the  circumstances  of  each  particular  case. 
The  devise  of  a  life  estate  to  the  mother,  therefore,  afibrds  oo 
rule  by  which  the  tide  to  the  fee  simple  is  to  be  ascertained. 

And  although  it  would  not  be  determined  until  the  close  of  the 
widow's  life,  in  whom  the  fee  would  ultimately  and  absolutely  vest, 
yet  that  af!brds  no  objection  to  an  argument  aginst  the  fee  having 
previously  vested  in  some  person  liable  to  be  divested  by  the  oc- 
currence of  some  subsequent  event.  A  fee  may  be  limited  upon 
a  fee,  and  be  good  as  an  executory  devise.  In  the  case  in  ques- 
tion, therefore,  the  fee  of  the  testator's  estate  may  have  vested» 
and,  as  we  contend,  did  vest,  in  his  children,  subject  to  be 
defeated  by  matter  subsequent,  which,  however,  never  happened, 
and  therefore  left  an  absolute  fee  simple  in  those  children  and 
their  lawful  heirs  and  assigns. 
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Tbe  fee  of  this  estate  vested,  by  virtue  of  the  will,  in  the 
children  of  the  testator,  immediately  upon  his  death,  or  at  fiunhest 
immediately  upon  John^s  arriving  at  the  period  of  his  majority* 

It  is  manifest  beyond  all  doubt,  that  the  testator  intended  to 
dispose  of  all  his  estate,  and  it  is  equally  manifest  tliat  he  intend- 
ed his  children  should  take  it  equally. 

By  the  will  the  testator  devised  all  Iiis  estate  to  his  wife  during 
her  life,  and  if  she  should  die  during  John's  minority,  he  devises 
the  property  to  his  daughter  Amey^  to  enable  her  to  educate 
John  until  he  arrived  at  the  age  of  twenty-one  years.  At  toAtdk 
time  (John's  majority)  his  will  is,  that  aH  his  estate  not  then  ex- 
pended in  the  support  S^c.  of  the  family^'shall  be  divided  amongst 
hb  three  children,  dieir  heirs,  &c.  equally,  or  the  survivors,  if 
any  be  dead  without  issue. 

The  remotest  period  after  the  testator's  death,  at  which  the  fee 
was  to  vest  in  his  devisees,  was  John's  arrival  at  full  age.  The 
expression  in  the  will,  at  which  timjy  is  not  confined  to  the  sen- 
tence, or  either  branch  of  the  sentence,  next  preceding  it,  but 
extends  to,  and  rides  over,  the  whole  clause,  and  definitely  fixes 
the  period  of  vesting.  And  this  is  consistent,  also,  with  the  Nfe 
estate  of  tbe  widow.  The  fee  could  vest  in  the  children,  subject 
to  her  life  estate,  and  the  word  divided  is  satisfied  with  this 
constniction. 

It  is  contended,  on  the  other  side,  however,  diat  John^s  title 
depended  on  his  surviving  his  mother,  and  as  he  died  first,  he 
never  had  any  interest  in  the  estate. 

How  that  position  can  be  maintained  is  not  easy  to  be .  con- 
ceived. By  the  will  it  is  demonstrable,  that  slie  took  nothing 
which  was  given  to  John,  from  the  mere  fact  of  her  having  sur- 
vived him.  The  devise  over  to  her  was  upon  the  sole  condition^ 
that  she  survived  all  the  testator's  children^  and  aU  their  lawful 
issuer.  If  all  the  testator's  children  and  all  their  children  eoBcept 
one  had  died,  living  the  mother,  she  would  have  taken  nothing. 
The  devise  is  not  to  be  taken  distributively ;  she  does  not  take 
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the  abare  of  ooe  dying  without  issue  in  her  life  time#  but  all  roust 
die,  and  the  issue  of  all  must  die,  before  the  devise  over  to  her 
takes  efiect.  The  whole  family  of  children  and  grand-children 
must  be  extinct,  before  the  title  of  the  survivors  is  extinct.  The 
widow,  not  having  survived  the  whole  family,  took  no  fee  in  the 
estate,  and  whatever  estate  John  took  prior  to  his  death,  was  not 
lost  or  impaired  by  his  mother's  surviving  him. 

It  is  further  contended  on  the  other  side,  that  by  the  wiU  the 
estate  is  devised  to  the  testator's  children,  and  their  issue,  who 
survived  the  mother*  But  there  is  not  a  single  expression  in 
the  will  indicating  such  an  intention,  nor  a  single  rule  oTlaw 
which  suf^rts  such  an  interpretation.  The  devise  to  the  widow 
is  on  condition  that  she  survives  alllier  children  and  thw  iasue. 
wAnd  the  legal  inference,  say  the  defendant's  counsel,  is,  Ihot  all 
the  estate  is  devised  to  her  survivors }  a  deduction  both  illegal 
and  illo^cal,  and,  as  we  contend,  refuted  by  the  whole  t^oor  of 
the  will,  and  every  rule  of  construction  known  to  the  law.  It  by 
no  means  follows,  that  because  the  fee  was  given  to  the  widow 
upon  a  contingency  that  never  happened,  any  of  the  cliildreo 
therefore  are  to  be  disinherited.  The  fee  of  the  estate  in  remain- 
der was  undoubtedly  in  all  the  children  during  the  mother's  life. 
Has  it  been  divested  f  Has  the  testator  declared,  that  if 
John  died,  living  the  mother,  his  share  should  go  to  the  sunriving 
brother  and  sister  f  Is  not  his  intention  most  manifest,  that  his 
children  ^ould  have  his  estate  equally,  after  Johti^s  attaining  bis 
majority  f  Is  there  an  intimation  that  that  intention  is  changed, 
or  that  the  title  should  be  changed,  except  in  one  event  only, 
viz*  the  mother's  surviving  all  her  children  and  their  issue  ? 
Why  should  John  be  disinherited  after  he  reached  the  years  of 
manhood  ?  The  estate  is  not  devised  in  tail  to  the  grand-children 
of  the  testator,  but  in  fee  to  his  children.  Edward  and  Jlmtjf, 
who  had  children,  took  a  fee,  and  could  dispose  of  that  fee. 
Why  should  not  JoAn,  after  his  majority?  There  might  he 
some  reason  for  limiting  his  title  to  his  arrival  at  full  age,  but  then 
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the  reason  eeases,  and  all  subsequent  limhartions  are  odioos  to 
Ae  kwy  and  are  not  to  be  sustained  by  loose  conjectures  <](  tbe 
testator's  intentions.  Suppose  the  testator  had  by  bis  will  merely 
devised  a  life  estate  to  bis  wife,  and  provided  that  if  she  survived 
all  her  children  and  their  issue,  she  should  take  the  estate  in  fee, 
and  said  nothuig  more ;  can  it  be  pretended  that  die  surnving 
children  only  would  have  taken  f  WouM  not  the  fee  have  vested 
equally  in  aH  the  children,  immediately  on  the  testator's  deaths 
Co  be  divested  from  ail  or  any  of  them,  by  the  mother's  survivmg 
them  all  and  their  issue  f  Would  not  the  law  pronounce,  that  aH 
die  children  took  and  had  a  right  to  hold  against  all  the  world, 
until  their  modier  succeeded  at  once  to  ail  .their  rights  by  virtue 
of  the  will  ?  And  yet  the  supposed  case  is  far  less  cogent  in  favor 
of  the  children,  than  the  case  in  question  ;  for  in  that  case,  the 
nutentiOQ  that  the  children  should  take  it  is  by  inference  only,  and 
in  tUs  case  the  intention  of  the  testat<Mr  is  manifest,  that  his  then 
diiidren  should  take  in  fee  the  remainder  of  his  estate  equally. 

The  argument  of  the  defendant's  counsel  supposes,  that  If 
Edward  had  died,  leaving  issue,  that  his  issue  would  have  ta)wn 
under  this  devise  to  the  children,  though  not  expressly  n^med. 
And  hence  he  infers,  that  the  estate  goes  to  the  cUldi^  and 
their  issue,  who  survived  the  mother. 

That  Edward^t  issue  would  have  taken,  let  him  die  when  he 
would,  is  to  us  indubitable.  The  devise  to  Edward^  Amey^  and 
JMii,  of  the  testator's  estate,  is  to  them,  their  beirs  and  asagns 
far  ever,  and  no  doubt  vested  a  remainder  in  fee  in  them,  subject 
to  ifae  sole  contingencies  of  an  entire  failure  of  all  the  children  and 
tfaenr  issue,  prior  to  the  death  of  the  mother,  and  to  Edward^s  dying 
Ivilhoue  issue  during  die  minority  of  JoAn.  Subject  to  these  events, 
Edward  could  dispose  of  his  share  of  the  estate  by  deed  or  wiB, 
and  Us  children  would  inherit  it,  on  his  death.  And  the  subse- 
quent part  of  the  same  devise,  in  which  he  gives  the  share  of  the 
diHd  dying  without  issue,  confirms  this  construction.  That  clause 
m  the  devise,  while  it  shows  that  die  issue  of  Edward  would  take* 
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does  noc  enlai^e,  but  restrains  the  devise  frcMn  an  absolute  vested 
ranaiBder,  subject  only  to  the  mother's  survivorship^  to  a  further 
coutingencyy  of  bis  dying  without  issue,  prior  to  JbAii'#  noajority. 
If,  therefore,  Edward  had  died  before  or  after  JohnU  majority, 
and  had  left  issue,  he  would  have  died  seised  of  a  vested  re** 
mainder,  defeasible  only  by  the  mother's  surviving  all  her  childrea 
and  their  issue;  and  EdufwnPa  issue  would  have  taken  dieir 
father's  share,  as  his  heirs,  unless  he  had  otherwise  disposed  of 
it,  and  would  have  holden  it,  subject  only  to  their  grandmother's 
surviving  them,  their  uncle,  aunt,  and  their  issue*  But  in  the 
contingent  devise  of  the  fee  to  the  widow,  we  look  in  vain  for  a 
provision  of  this  kind,  or  for  any  language  which  wiE  sustain  the 
construction  of  the  defendant's  counsel.  By  that  devise,  it  is 
simply  provided,  that  the  mother  shall  take  the  fee  if  she  survives 
all  her  chiMren  and  their  issue,  but  it  does  not  provuie  thai  the 
ehildren  who  iwroive  her  oZcme,  and  the  iuue  of  those  JscKWigrf, 
shall  take.  And  no  such  proviaon  was  necessary,  the  remamder 
in  fee  having  been  previously  disposed  of.  And  yet  if  such  had 
been  the  testator's  intention,  we  should  have  found  some  ea^ 
preasion  indicative  of  that  intention. 

If  we  are  correct  in  our  exposition  of  this  wiU,  Joka  had  a 
legal  interest  in  the  mortgaged  premises,  and  the  phuntiff's  tide 
is  valid. 

If  we  are  incorrect  in  our  exposition,  then  we  hold  it  to  be  per*- 
fecdy  clear,  that  nothmg  beyond  a  life  estate  to  the  widow  was 
legdly  devised.  The  condngent  devise  of  the  fee  to  her  never 
took  eflbct,  and  it  has,  we  contend,  been  fully  shown,  that  diere  is 
no  devise  to  the  survivorsof  the  widow,  as  insisted  on  by  the  other 
side.  Unless,  therefore,  the  children  of  the  testator  took  a  vested 
remainder,  as  before  stated,  there  is  no  disposition  of  the  fee,  and 
as  to  diat  fee  the  devisor  died  intestate.  In  that  case  it  is  per* 
fecdy  clear,  that  the  estate  descended  equally  to  hb  three 
children,  and  that  John  took  one  third,  which  is  covered  by  the 
mortgage. 
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Upon  the  whole  it  is  submitted,  that  J[ohMj  at  the  tiroe  of  the 
mortgage,  had  a  vested  legal  interest  in  the  mor^ged  premises, 
which  was  not  divested  by  any  sobseqnent  event,  and  that  die 
plaintiff  is  entitled  to  the  judgment  of  the  Court,  for  possession  of 
the  same. 

Stort  J.  In  the  construction  of  wills  the  cardinal  rule  is, 
to  ioHow  the  intention  of  the  testator,  as  it  is  to  be  ooUected  from 
the  whole  provisions  of  the  particular  wis.  If  the  testator  uses 
words,  which  have  received  a  technical  sense,  that  sense  is 
presumed  to  be  his  own,  unless  a  different  meaning  is  (My  de- 
docible  from  the  context.  In  that  event,  the  technical  sense  will 
bend  to  the  apparent  intention.  If  there  are  two  intentioiis  on 
die  face  of  the  will,  one  of  which  is  general  and  consistent  with 
the  rules  of  law ;  and  another  special  and  inconsistent  with  the 
rules  of  law,  the  latter  yields  to  the  former,  and  if  oiecessaiy  to 
give  effict  to  the  will,  may  be  rejected  altogether.  The  stru^e 
in  all  such  cases  is  to  accomplish  the  real  objects  of  the  testator, 
80  far  as  they  can  be  accomplbhed,  consistently  with  the  priooi*- 
pies  of  law  ;  but  in  no  case  to  exceed  his  intention  fairly  deduci- 
ble  from  the  very  words  of  the  will^ 

The  interpretation  of  the  present  will  is  certainly  not  unattended 
vrith  difficulty ;  though  I  confess,  that  until  I  had  examined  the 
ingenious  arguments  urged  at  the  bar,  I  had  not  supposed,  that 
there  was  so  much  matter  for  controversy. 

The  testator  manifestly  intended  to  dispose  of  his  whole  estate, 
real  and  personal.  After  providing  for  the  payment  of  his  debts 
and  funeral  chaises,  he  bequeathes  the  residue  to  his  wife,  during 
her  life, ''  to  be  improved  for  her  benefit,  and  providing  for  his 
children,  relying,"  as  he  says,  ^*  on  her  goodness  and  discretion 
IB  that  pardcular,  as  she  may  think  proper."  In  case  his  wife 
shoald  not  live  to  see  his  youngest  son,  John  SpauUhfgj  arrive 
to  the  age  of  2  i  years,  be  bequeatlied  the  same  estate  to  his 
daughter  Amet/i  to  be  by  her  improved  and  as  a  home  for  his  son 
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JdA»i  as  an  equivalent  for  his  said  son's  bringing  up,  till  he  arrives 
to  the  age  of  21  years.  Then  follows  this  clause.  **At  urAtieA 
lime  my  will  is,  that  all  my  then  estate,  real  as  well  as  personal, 
shall  be  divided  amongst  all  my  children,  Amey,  Edward^  and 
John^  equally,  share  and  ^are  alike,  to  them  and  their  heirs 
for  ever,  or  to  the  surviving  children,  in  case  of  death  to  either  of 
tbem,  leaving  no  iseue."  Now  it  is  clear,  that  the  estate  to  his 
daughter,  Ameift  was  to  take  effect  only  upon  the  contingency, 
that  his  wife  died  during  Jotn^t  minority.  And  the  question  first 
meeting  QS  in  the  cause  is,  whether  the  remainder  of  (he  clause 
is  dependent  upon  that  event,  or  whether  it  applies  to  the  whole 
of  the  preceding  provisions  of  the  will,  and  rides  over  all  of  them. 
1b  other  words,  's  the  estate  4o  be  divided  when  John  arrives  of 
age,  akbough  the  wife  is  then  living ;  or  is  it  to  be  di^ed  only 
in  case  of  her  death  before  that  period  i  The  former  is  the  con- 
ittraction  contended  for  by  the  plaintiff;  the  latter  is  contended 
for  by  the  defendants. 

if  the  defendant's  construction  is  adopted,  then  if  the  will  had 
stopped  here,  there  would  plainly  be  no  devise  whatsoever  of  the 
remainder  after  the  wife's  death,  in  the  events  which  have  hap- 
pened.  We  shall  presendy  see,  whether,  the  devise  over  to  her 
helps  the  defect.  But  supposing .  tliis  to  be  the  only  clanse, 
which  contains  any  devise  to  the  children,  the  latter  will  take 
■otbing  under  the  will,  unless  this  clause  is  construed  to  apply  to 
a  division  of  the  whole  estate  (subject  to  the  wife's  life  estate)  on 
/oA»'#  arriving  at  2i  years  of  age.  One  doubt  arising  upon  this 
consUrucdon  is,  that  the  clause  applies  as  well  to  personal  as  real 
estate ;  and  it  may  be  asked,  how  could  the  personal  estate  be 
divided  during  the  wife's  life^  without  interfering  vritb  her  right 
of  enjoyment  i  Perhaps  this  objection  is  not  in  its  own  nature 
insuperable.  Testators  do  not  ordinarily  distinguish  between 
personal  and  real  estate,  and  generally  suppose  them  susceptible 
of  the  same  modifications  as  to  enjoyment  and  right.  It  is  fartbev 
objected,  that  the  clause  is  found  in  immediate  ooonexion  with. 
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«.  provision  for  the  daughter,  ^mey^  duriog  JoIm*$  oiinQri^,  and 

naturaUy  flows  from  that.     But  that  again  is  not  decisive  jtottim 

testator  may  still  have  .contemplated  the  same  event  (i.  e*  JoAn'f 

arrival  at  age)  as  the  period,  at  which  his  devises  to  bis  cbildreo 

should  vest  absolutely  in  them.     It  is  asked,  on  the  other  side, 

and  with  great  force,  why  the  testator  should  not  be  presumed 

to  intend  a  present  vested  interest  in  remamder  in  bis  childreo 

when  tbey  were  all  of  age  and  capable  of  makipg  a  auitaUe  dir 

vision  for  their  benefit,  rather  than  ig  postpone  all  tbeir  iotarqsl 

upon  the  contingency  of  their  surviving  bis  wife,  and  by  sucb 

postponemuent  lead  to  a  preference  of  unborn  issues  over  his  oivai 

children  ?    There  is  much  weight  in  this  suggestion.     And  H 

acquires  additional  force,  if  upon  any  other  construction,  tlM 

children  are,  by  the  terms  of  the  will,  left  unprovided  fori  iu  eaae 

the  wife  should  survive  Johv^s  coming  of  age.    It  would  be 

strange,  that  the  testator  should  so  solicitously  provide  for  a 

division  of  his  estate,  among  his  children,  if  bis  wife  died  during 

John^s  minority,  and  yet  should  leave  them  unprovided  for,  if  she 

survived  that  period,  notwithstanding  her  estate  was  limited  lo 

her  own  life.     To  argue  such  an  intention,  would  be  to  suppoee 

great  want  of  forethought,  or  great  capriciousness  of  purpose  m 

the  testator. 

Let  us  see,  then,  whether  the  subsequent  words  of  the  will 
i^rd  any  light  to  aid  us  in  the  proper  construction.  They  are 
as  follows.  *^  Further,  should  it  so  happen  that  all  my  said 
children  should  die,  and  leave  no  iMiie,  and  my  wife  survive 
them,  then  and  in  that  particular  my  will  and  desire  is,  that  the 
estate  aforesaid  be  and  remain  hers  in  fee  simple,  to  dispose  of  at 
her  will  and  pleasure."  The .  event  never  happened.  She  did 
survive  all  the  children ;  but  she  did  not  survive  tbeir  ufue.  So 
that  the  devise  over  never  took  effect  to  enlarge  her  life  estate 
into  a  fee.  Either,  therefore,  the  remainder  is  intestate  property, 
divisible  among  the  heirs,  and  of  course  John  took  one  third ;  or 
the  will  has  operated  as  an  effectual  devise  of  it  to  tbQ  cbildrte 
or  their  issue. 
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Now  this  clause  does  not  purport  on  its  face  to  make  anjr 
devise  whatsoever  to  the  children.  It  is  simply  limited  to  a 
devise  over  to  the  wife,  od  their  dying  without  leaving  issue,  in 
her  lifetime.  It  presupposes  that  the  children  had  taken  the  estate 
1^  some  antecedent  provision.  If  we  suppose,  that  the  prior 
ekuse,  for  the  division  of  the  estate'  on  Jokn^t  arriving  at  21, 
was  intended  to  apply  generally,  there  would  be  no  difficulty 
in  reconciling  this  devise  over  with  such  an  intention  in  either 
of  two  ways.  In  the  first  place,  the  devise  over  might  be 
construed  to  be  limited  to  the  case  of  all  the  children  dying 
without  leaving  issue,  before  John's  arrival  at  age,  in  which  case 
if  any  of  the  children  or  their  issue  should  survive  JohrCs  arrival 
at  i^e,  they  would  take  an  absolute  fee.  Or,  in  the  second 
{4ace,  it  might  be  construed  to  extend  to  the  case  of  all  the 
children  dying  without  issuCj^at  any  time  during  the  life  of  the 
wife,  and  then  it  would  be  an  executory  devise  over,  after  a  con- 
ditional  fee  in  the  children,  determinable  on  that  event ;  and  in 
this  view,  it  would  have  become  absolute  by  the  non-occurrence 
<tf  the  fact,  which  was  to  determine  it.  The  clause  itself  is 
susceptible  of  either  construction;  and  so  construed,  there  is 
no  interference  with  any  express  intention  of  the  testator. 

But  the  defendants  contend,  (and  it  is  vital  to  their  success  in 
the  cause,  that  they  should  contend,}  that  the  will  completely 
disposed  of  the  whole  estate,  and  that  it  contains  a  devise  to  such 
of  the  children  only,  or  their  issue,  as  should  survive  the  wife, 
in  fee,  and  that  such  survivorship  is  indispensable  to  their  title, 
and  forms  the  contingency,  on  which  it  is  to  vest.  Now,  how  is 
this  construction  made  out?  There  is  no  clause  in  the  will,  ex- 
pressly making  such  a  provision.  The  whole  argument  of  the 
defendant's  counsel  rests  on  the  ground,  that  the  clause  respecting 
the  division  of  the  estate  is  inapplicable  to  it.  It  roust  then  be 
deduced,  if  at  all,  by  implication  from  the  terms  of  the  devise 
over  to  the  wife,  in  the  event  of  her  surviving  the  children  and 
their  issue.     But  the  terms  of  tliat  devise  are  just  as  well  satisfied 
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by  supposing  the  testator  to  have  given  all  his  children  a  vested 
fee,  determinable  upon  her  surviving  them  and  their  issue,  as  by 
supposing  a  contingent  fee  to  them,  to  vest  upon  the  happening 
of  the  same  event.  If,  therefore,  the  case  stands  equal,  how  can 
the  Court  raise  any  such  estate  by  implication,  unless  upon  the 
most  arbitrary  eoi^cture  ?  But  does  it  stand  equal  ?  In  the 
first  place,  the  law  generally  leans  against  creating  contingent 
estates,  when  the  words  of  the  will  may  be  satisfied  by  consider- 
ing them  vested.  In  the  next  place,  in  order  to  arrive  at  diH 
conclusion,  we  must  suppose  an  intention  in  the  testator  to  de* 
prive  his  immediate  oaring  of  all  present  fixed  interest  in  his 
estate,  (however  important  such  an  interest  might  be  to  their, 
comfort,)  when  it  is  plain  from  otiier  parts  of  his  will,  that  they 
were  all  objects  of  his  aflTection  and  bounty.  We  must  suppose, 
that  he  deliberately  intended  to  ^ve  them  a  mere  contitigent 
interest,  and  for  this  purpose  to  postpone  them,  as  the  event 
might  be,  and  indeed  was,  in  favor  of  unborn  issue,  towards 
whom  he  could  not  be  presumed  to  feel  any  peculiar  aflfection. 
Such  an  intention  is  neither  natural  nor  wise ;  and  a  court  must 
go  very  far  in  making  presumptions,  to  justify  itself  in  deducing 
it  from  such  general  words.  I  confess  myself  not  bold  enough 
to  undertake  it.  The  prior  devise  of  a  life  estate  to  the  wife, 
certainly  aflbrds  no  argument  to  support  it ;  for  that  merely  points 
to  the  order,  in  which  the  property  is  to  be  enjoyed  in  possessioOi 
and  not  to  the  period  when  it  shall  vest  in  right.  Let  us  suppose 
for  a  moment  the  intermediate  devise  (as  to  the  division  of  the 
estate  on  John^s  arrival  at  21,)  struck  out  of  the  will,  as  a  view 
most  favorable  to  the  defendants ;  how  then  would  the  case  stand  ? 
There  would  be  a  devise  to  the  wife  for  life,  and  a  devise  over 
to  her  in  fee,  in  case  she  should  survive  all  the  children  and  their 
issue.  That  is  the  very  form,  which  the  words  of  the  will  must 
assume,  as  the  defendant's  argument  connects  them.  Now,  we 
see  at  once,  that  is  no  devise  whatsoever  in  terms  to  the  children. 
And  yet,  do  one  can  read  the  words  without  feeling,  tbat^they  are 
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the  primary  objects  of  his  bounlyi  after  the  wife's  life  estate  b 
spent*  If  after  the  devise  to  his  wife  for  life,  the  testator  had 
added  the  words,  *'  and  after  her  death  the  remainder  to  my 
three  children  and  their  heirs,"  and  then  the  devise  over  had 
followed,  could  there  be  a  legal  doubt,  that  the  Court,  upon 
acknowledged  and  settled  principles,  must  have  construed  the 
remainder  immediately  to  have  vested  in  the  children  upon  the 
testator's  death,  snbject  to  be  defeated  by  the  executory  devise 
over  taking  effect  ?  I  presume  not.  If  the  Court  were  driven 
to  give  a  construction  to  the  will  upon  the  two  clauses  above- 
mentioned,  drawn  into  such  connexion,  and  to  create  an  estate 
by  implication  in  the  children,  I  confess  I  know  not  what  words, 
more  appropriate,  or  more  exact  to  express  such  implication, 
could  be  used.  But  it  would  be  sufficient  for  the  present  case 
to  say,  that  the  construction,  which  the  defendants  wish  the  Court 
to  give  to  the  words  of  the  will,  is  not  in  its  own  nature  more 
probable,  or  more  consistent  with  any  ascertained  intention  of  the 
testator,  than  that  before  suggested. 

If  it  were  necessary  to  decide  the  case  upon  the  very  form  of 
the  proviabns  in  the  will,  my  present  judgment  is,  that  one  of  two 
flonstructions  ought  to  be  adopted.  1  st.  That  the  clause  as  to  the 
division  of  the  estate,  on  John^s  arrival  at  21,  should  be  construed 
to  apply  as  well  to  the  case  of  the  wife  being  then  alive,  as  of  her 
being  then  dead ;  and  in  this  view  the  devise  over  ought  to  be 
restrained  to  all  the  children's  dying  during  John's  minority, 
without  leaving  issue.  Or,  2dly,  putting  that  clause  aside,  that 
the  children  should  be  deemed  to  take  a  vested  estate  in  fee  in 
remainder  after  the  wife's  life  estate,  with  an  executoiy  devise 
over  to  the  wife,  if  she  survived  them  and  their  issue.  Upon 
either  construction  the  plaintiff  would  be  entitled  to  recover. 

But  if  these  constructions  are  to  be  rejected,  as  not  fully 
supported  by  any  resonable  implication  upon  the  terms  of  the 
will,  I  am  most  clearly  of  opinion,  that  the  construction  set  up  by 
the  defendants  is  indefensible  in  point  of  law,  and  rests  upon  a 
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far  more  UDsadsfactory  and  inOrm  foundation.  The  consequence, 
then,  must  be,  from  the  very  doubt  of  the  testator's  intention, 
and  from  the  omission  to  provide  for  the  case,  which  has  hap- 
pened, that  the  estate  must  be  deemed  intestate ;  and  then  the 
plaintiff  is  entitled  to  recover  the  one  third,  which  was  Jokn^s 
distributable  share. 

In  either  view  my  opinion  is,  that  upon  the  facts  agreed,  judg- 
ment ought  to  be  entered  for  the  plaintiff. 

The  District  Judge  concurs  in  this  opinion,  and  therefore 
judgment  must  be  entered  for  the  plaintiff  for  one  third  of  the 
demanded  premises. 
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United  States  vs*  Edmund  Davis. 

The  oflence  of  larceny  is  not  punishable  under  the  act  of  1790,  ch.  9,  [96,]  unlets 
committed  in  a  place  under  the  sole  and  exclusive  jurisdiction  of  the  Uniied 
States  ;  and  to  bring  the  case  within  the  statute  there  must  be  an  aTerment  of 
such  sole  and  exclusive  jurisdiction  in  the  indictment 

**  Personal  goods,**  in  that  statute,  do  not  include  choses  in  action,  the  latter  not 
being  the  subject  of  larceny  at  the  common  law. 

Where  a  larceny  is  committed  in  a  place  not  under  the  sole  and  exclusive  juris- 
diction of  the  UniUd  Statet^  it  may  yet  be  punisliable  under  the  third  section  of 
the  act  of  1825,  ch.  276. 

Offences  are  punishable  under  that  section  according  to  the  state  laws,  where  they 
are  committed,  under  circumstances,  or  in  places,  in  which,  before  that  act,  no 
Court  of  the  United  Staiee  had  authority  to  punish  them. 

It  seems  that  a  reservation  on  a  cession  of  "concurrent  jurisdiction,**  to  serve  state 
process,  civil  and  criminal,  in  the  ceded  place,  does  not  exclude  the  exdnsive 
legislation  or  exclusive  jurisdiction  of  the  UnUed  StaUs  over  the  Ceded  places 
It  merely  operates  as  a  condition  of  the  grant 

Indictment  against  the  defendant  for  larceny.  The  indictment 
charged,  that  the  defendant,  on  the  I5iii  of  May,  1829,  in  the 
Marine  HospticU  at  Chelsea,  in  the  Dictrict  of  MassachuaettSf  a 
needful  building  belonging  to  the  United  States,  the  siie  whereof 
has  been  and  is  ceded  by  the  Slate  of  Massachusetts  to  the  United 
States,  with  force  and  arms,  one  trunk  of  the  value,  &c.  one 
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bank  bill  of  the  North  Bank^  of  the  value^  &c*,  one  bank  bill 
of  the  Bank  of  the  United  States j  of  the  value,  &c.  [describing 
also  sundry  other  articles,  and  gold  and  silver  coins,]  and  one 
promissory  note,  being  then  unsatisfied  he*  of  the  goods,  ehaitdsy 
monies,  and  property  of  Charles  Turner,  steward  and  overseer 
of  the  said  Marine  Hospital,  then  and  there  in  the  said  Marine 
Hospital^  being  found,  did  then  and  there  feloniously  steal,  take, 
and  carry  away,  against  the  peace  and  dignity  of  the  sdd  United 
States,  and  contrary  to  the  form  of  the  statute  of  the  United 
States  in  such  case  made  and  provided.     Plea,  not  guilty. 

Upon  the  trial  the  jury  disagreed  as  to  tlie  facts,  and  were,  by 
consent  of  the  parties  discharged  from  giving  any  verdict.  And 
thereupon  JP.  Dexter,  for  the  defendant,  moved  the  Court  to 
quash  the  indictment  upon  an  objection,  which  he  had  taken  at 
the  trial«  It  was  as  follows*  The  present  indictment  is  founded 
on  the  act  of  1825,  ch.  276,  ^  3.  That  section  applies  only  to 
offences,  whioli  have  not  been  previously  provided  for  by  the 
crimes  act  of  1790,  ch.  9,  [36,]  16.  The  offence  described  in 
that  section  is  larceny ;  and  so  is  that  in  the  present  indictment. 
The  offence  too  is  committed  in  a  place  within  the  exclusive  jtn 
risdiction  of  the  Unxted  States*  And  if  not  so,  still  as  the  spe- 
cific offence  is  provided  for,  although  not  when  committed  in  such 
a  place  as  the  Marine  Hospital  under  the  cession,  it  is  out  of 
the  purview  of  the  act  of  1825.  The  words  of  that  act  (^  3)  are 
'*  that  if  any  offence  shall  be  committed  in  any  of  the  places 
aforesaid,  the  punishment  of  which  cffence  \is  not  specially  pro^ 
ffidedfor  by  any  law  (f  the  United  States,  such  offence  shaH  re- 
ceive the  punishment  provided  by  the  laws  of  the  state  in  which 
the  ceded  territory  is  situate.  The  terms  of  the  statute  do  not 
apply  to  the  ploee,  but  to  the  description  of  the  offence.  If  not 
punishable  when  committed  in  the  particular  place,  still,  if  the 
offence  is  provided  for,  and  punishable  when  committed  in  any 
other  place,  the  statute  does  not  authorize  the  Court  to  entertain 
jurisdictioB. 
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Dunlap  (District  Attorney)  for  the  United  States, 
The  motion  to  quash  the  indictment  rests  upon  two  grounds  ; 
first,  that  the  indictment  is  not  supported  by  the  statute  of  1825, 
ch.  276,  ^  4 ;  secondly,  that  it  is  not  supported  by  the  statute  of 
1790,  ch.  36.  ^  16.  It  is  said,  that  it  is  not  within  the  statute 
of  1825,  because  the  offence  is  "  specially  provided  for  "  by  the 
statute  of  1790 ;  and  not  within  the  statute  of  1790,  because  the 
indictment  does  not  aver,  diat  the  place  where  the  larceny  was 
committed  was  within  the  ^^  sole  and  exclusive  "  jurisdiction  of 
the  United  States,  The  answers  offered  to  these  objections  to 
the  indictment  are  these.  The  ofi^nce,  charged  in  the  indict- 
ment,— stealing  a  trunk,  containing  money,  bank  biUs,  and  a 
promissory  note, — was  not  provided  for  by  the  statute  of  1790, 
for  the  Marine  Hospital  at  Chelsea  was  not  a  place  vrithin  the 
'^  sole  and  exclusive  jurisdiction  "  of  the  United  States^  within  the 
words  and  meaning  of  that  statute.  It  was  a  place  where  Con- 
gress must  necessarily,  by  the  constitution  of  the  United  States^ 
art.  1,  ^  8,  exercise  **  exclusive  legislation ; "  but  the  act  of  ces- 
sion, by  the  state  of  Massachusetts^  expressly  provides,  that  the 
state  of  Massachusetts  shall  retain  ^^  concurrent  jurisdiction,"  so 
far  as  that  all  criminal  and  civil  processes  of  the  state  may  be 
executed  within  the  ceded  tract  of  land,  and  persons  residing 
there  are  to  be  considered  inhabitants  of  the  town  of  Chelsea. 
If  the  cession  of  the  tract  to  the  United  States  necessarily  vest- 
ed the  ^^  sole  and  exclusive  jurisdiction "  in  the  United  States^ 
upon  the  ground,  that  "jurisdiction"  must  be  "sole  and  exclu- 
sive," then  alleging  the  place,  as  is  alleged  in  the  indictment,  to 
be  "  under  the  jurisdiction  of  the  United  States"  is  alleging  it  to  be 
under  the  "  sole  and  exclusive  jurisdiction  ; "  and,  consequently, 
the  indictment,  if  not  supported  by  the  statute  of  1825,  is,  clearly, 
by  that  of  1790.  It  was  the  opinion  of  the  Supreme  Judicial 
Court  of  Massachusetts^  delivered  by  Chief  Justice  Parsons,  in 
relation  to  offences  in  the  Springfidd  Armory,  in  Clary's  case, 
(8  Mass.  lUp.  72,)  that  the  cession  by  the  state  of  MassachU" 
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setts  vested  in  the  United  States  the  sole  and  exclusive  jurisdic- 
tion in  relation  to  offences  there  committed.  The  word  '^  juris- 
diction,"  in  the  6rst  section  of  the  statute  of  1825,  being  in  rela- 
tion to  the  forts,  dock-yards,  arsenals,  and  magazines,  in  the 
statute  of  1790,  is  evidently  there  used  in  the  sense  of  '^  sole  and 
exclusive  jurisdiction." 

On  the  other  hand,  if  the  mere  possession  of  '^ jurisdiction"  is 
not  the  possession  of  '^  sole  and  exclusive  jurbdiction,"  then  the 
Marine  Hospital  at  Chelsea  is  not  under  the  '^  sole  and  exclu- 
sive jurisdiction  "  of  the  United  States^  because  of  the  '*  concur- 
rent jurisdiction"  of  Massachusetts^  reserved  in  the  cession;  and, 
therefore,  it  is  net  a  place  described  in  the  statute  of  1790,  and 
the  case  falls  within  the  statute  of  1825. 

The  sixteenth  section  of  the  statute  of  1790  contains  the  word, 
"  places,''  but  it  evidently  refers  to  the  third  section  of  that  law, 
in  which  is  contained  the  following  enumeration ;  "  fort,  arsenal, 
dock-yard,  magazine,  or  in  any  other  place  or  district  of  country 
under  the  sole  and  exclusive  jurisdiction  of  the  United  StatesJ^ 
It  is  contended,  that  the  word  '^ place^'^  is  here  used  as  synoni- 
mous  with  "  district  of  country ^^  and  was  never  intended  to  ap- 
ply to  a  *'  needful  building,"  like  the  hospital,  as  such  buildings 
were  not  then  possessed.  This,  probably  was  one  of  the  reasons 
which  induced  Congress  to  make  the  very  provision  in  the  statute 
of  1825. 

The  statute  of  1790  did  not  provide  for  this  case,  for  it  pro- 
hibited, if  it  prohibited  a  technical  larceny,  (which,  from  the  lan- 
guage used,  is  doubtful,)  the  stealing  of  '^  personal  goods  "  merely. 
Mr.  Dane^  in  bis  Abridgment  of  American  Law,  vol.  7,  p.  176, 
observes,  upon  this  law,  that  the  act  does  not  say,  *^ feloniously 
stole."  In  the  present  case,  the  only  "  personal  goods  "  stolen 
were  the  trunk.  Its  contents  were  monies,  bank  bills,  and  a 
promissory  note.  Perhaps  the  monies  may  be  included  under 
the  term,  '*  personal  goods,"  but  the  bank  bills  and  the  promisso- 
ry note,  being  choses   in  action,  cannot ;   and,  as  the  larceny 
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was  comrohtecl  at  one  time  and  place,  it  could  not  be  split  tnto 
two  offences.  Consequently,  the  case  was  not  provided  lor  in 
the  statute  of  1790,  and  fell  within  that  of  1825.  Goods  and 
chattels  are  synonimous  words.  The  law  dictionaries  refer,  for 
a  definition  of  goods,  to  the  word,  chattels.  Jacobus  Law  EKc- 
tionary,  Goods. 

In  Comyn^s  Digest,  title  Biens^  is  an  enumeration  of  what  are 
included  in  the  term,  goods ;  neither  money  nor  choses  in  action 
are  enumerated.     Lord  Coke^  also,  makes  a  similar  enumera- 
tion ;  but  although  he  mentions  such  things  as  '^  bows,''  does  not 
enumerate  money  nor  choses  in  action.     Coke  lAttletony  11 8. 
JacoVs  Law  Dictionary,  word  chattdsy  contains  a  similar  defini- 
tion.    Money  and  choses  in  action,  so  far  from  being  mentioned 
as  chattels,  are  expressly  stated  not  to  be  so.     Had  choses  in 
action  been  "  personal  goods,''  there  would  have  been  no  neces- 
sity for  the  various  statutes  passed  to  render  property  of  this  na- 
ture the  subject  of  larceny ;   for  there  never  was  a  time  in  the 
history  of  the  common  law  when  a  felonious  taking  and  carry- 
ing away  the  ''  personal  goods  "  of  another,  with  intent  to  steal, 
was  not  larceny.      These  Salutes  were  passed  expressly  upon 
the  ground,  that  choses  in  action  were  not  ^*  personal  goods.** 
The  words,  "  personal  goods,"  in  the  I6th  section  of  the  statute 
of  1790,  are  evidently  used  in  a  common  law  senscy  instead  of 
the  word,  chattehy  and  being  in  a  penal  statute,  are  to  receive  a 
strict  construction.      Because  money  and  choses  in  action  are 
assetSy  it  does  not  follow  that  they,  particularly  choses  in  action, 
are  '*  personal  goods ; "  for  mortgages,  leases  for  years,  stocks, 
&c.  are  assets  in  the  hands  of  executors  and  administrators, 
though  certainly  not  goods  and  chattels. 

Story  J.  delivered  the  opinion  of  the  Court,  as  follows.  We 
have  considered  the  motion,  and  are  of  opinion,  that  the  objec- 
tion taken  at  the  bar  cannot  be  maintained  in  point  of  law,  and 
the  motion  ought  therefore  to  be  overruled.     The  Crimes  Act  of 
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n^f  ch.  36,  [9,]  §  16,  provides,  <<  that  if  any  person  within 
ang  of  the  places  under  the  tele  and  eaidu$ivt  jurisdiction  of  the 
United  States^  or  upon  the  high  seais,  shall  take  and  cany  away* 
unth  intent  to  steal  or  purloiny  the  personal  goods  of  another,"  Sic* 
he  shall,  on  conviction,  be  liable  to  a  certain  puoishmefit  pre- 
scribed by  the  act.     It  is  clear,  that  no  person  is  punishable  un- 
der tMs  act,  unless  his  case  falls  within  the  descriptive  terms  used 
in  the  act     If  he  should  take  and  carry  away,  with  intent  to 
steal  or  purloin,  any  thing,  not  the  "  personal  goods  "  of  anothefi 
or  should  commit  the  ofience  in  a  place  not  "  under  the  sole  and 
exdusive  jurisdiction  of  the  United  States,^*  he  would  not  be 
liable  to  punishment  under  the  act.     And  an  indictment,  which 
did  not  contain  all  the  material  statements  to  bring  the  case  within 
the  statute,  would  be  bad,  and  judgment  might,  even  after  verdict, 
be  arrested  for  the  defect.     And  an  indictment,  to  be  properly 
framed,  must  follow,  if  not  the  very  words,  at  least  the  substance 
of  the  statute.     Now,  it  is  clear,  that  the  present  indictment 
could  not  be  supported  for  a  moment  on  the  act  of  1790,  for  it 
does  not  state,  that  the  place  is  *'  under  the  sole  and  exclusive 
jurisdiction  of  the  United  SiateSf^^  nor  does  it  use  the  words  of 
the  statute,  ^'  take  and  carry  away  with  intent  to  steal  or  pur^ 
loin ; "   both  which  defects  would  be  fatal.     For  in  criminal 
cases,  courts  of  law  are  not  at  liberty  to  make  intendments  and 
inferences  to  support  indictments,  in  the  same  manner  as  they 
may  do  to  support  civil  actions.     How,  then,  can  the  Court  say, 
upon  this  motion,  that  the  offence  described  in  this  indictment  is 
the  same  ofience  {irovided  for  in  the  act  of  1790  f     If  the  words 
of  the  act  of  1790  describe  the  offence  of  larceny  or  theft  at  the 
common  law,  still  the  indictment  must  use  the  words  of  the 
statute,  for  it  is  punishable  as  a  statute  offence ;  and  it  would  not 
be  sufficient  to  allege,  that  the  party  was  guilty  of  larceny  or 
theft.     And  for  the  same  reason  it  would  not  be  sufficient  to  use 
any  other  words,  not  being  those  of  the  statute,  although  in  the 
sense  of  the  common  law  they  may  be  descriptive  of  the  same 
▼OL.  ▼.  46 
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offence.  Whether  the  words,  **  take  and  carry  away  with  in- 
tent to  'steal,"  are  exactly  in  all  cases  of  the  same  legal  import 
with  "  feloniously  steal,  take,  and  carry  away,"  it  is  unnecessary 
to  consider. 

Farther;  an  indictment  on  the  act  of  1790  lies  only,  where 
the  offence  is  committed  in  respect  to  the  '^  personal  goods  "  of 
another.  To  ascertain  what  is  the  meaning  of  these  words  we 
must  resort  to  the  common  law,  for  that  furnishes  the  proper  rule 
of  interpretation.  Now,  in  the  strict  sense  of  the  common  law, 
personal  goods  are  goods,  which  are  moveable,  belonging  to,  or 
the  property  of,  some  person,  and  which  have  an  intrinsic  value. 
Bonds,  bills,  and  notes,  which  are  choses  in  action,  are  not  es- 
teemed, by  the  common  law,  goods,  whereof  larceny  may  be  com- 
mitted, being  of  no  intrinsic  value,  and  not  importing  any  proper- 
ty in  possession  of  the  person,  from  whom  they  are  stolen,  but 
only  evidence  of  property.^  Jt  Is  true,  that  the  words,  ''  goods'' 
or  ''  chattels,"  may,  in  the  construction  of  wills,  include  bonds, 
notes,  bank-bills,  &tc. ;  but  this  is  upon  the  presumed  intention 
of  the  testator,  where  a  liberal  exposition  of  his  words  is  allow- 
able, and  upon  principles  derived  from  the  civil  and  canon  law.' 
But  in  penal  statutes  a  more  strict  construction  is  adopted ;  and 
the  analogy  of  the  common  law  in  respect  to  larceny  may  well 
furnish  the  proper  rule  for  decision.  We  think,  then,  that  "  per- 
sonal goods,"  in  the  sense  of  the  act  of  1790,  do  not  embrace 
choses  in  action.  And  the  present  indictment  is,  in  part,  found-* 
ed  on  a  larceny  of  choses  in  action. 

But  the  decisive  objection  against  the  motion  is,  that  to  bring 
the  case  within  the  act  of  1790  the  offence  must  be  committed 
in  a  place  within  "  the  sole  and  exclusive  jvrisdiction  of  the 
United  StaiesJ*'^     The  allegation,  in  the  present  indictment,  is. 


1  &e  2  BL  Com,  2S3,  S^,  394,  396,  397.-4  Bl.  Com.  232,  233,  234.— 

H^S^'.  f/-  ^-  587.-2  RusseU,  CHmes,  1095— 1  Hawk,  P.  Or.  B.  1. 
cA.  33,  §34,35. 
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that  the  site  of  the  Marine  Hospital  *^  has  been  and  is  ceded 
by  the  State  of  Massachusetts  to  the  United  SieUes  ; "  which  al- 
legation is  quite  consistent  with  its  not  being  a  sole  or  exclusive 
jurisdiction.  At  least  the  Court  cannot  intend  otherwise  upon  a 
motion  of  this  nature.  It  cannot  judicially  say,  that  a  cession  of 
jurisdiction  is,  ipsofacio^  equivalent  to,  and  necessarily  a  sole  and 
exclusive  jurisdiction.  If  we  are  at  liberty  to  look  into  the  statute 
of  Massachusetts  (stat.  1825,  ch.  181,  [4th  of  March,  18^6,]) 
ceding  jurisdiction  of  a  place  for  a  Marine  Hospital  in  Chelsea 
which,  as  a  public  statute,  we  may  take  notice  of,  (though  we 
cannot  judicially  know,  that  the  place  described  in  the  indict- 
ment was  purchased  under  the  autliority  of  that  statute,)  we  shall 
find,  from  the  terms  of  that  statute,  that  there  was  not  an  un- 
conditional consent  to  the  cession.  The  words  are,  "  that  the 
consent  of  this  Commonwealth  be  and  hereby  is  granted  to  the 
United  States  to  purchase  a  tract  of  land,  not  exceeding  ten  acres, 
which '  shall  be  found  necessary  for  the  Marine  Hospital  to  be 
built  at  Chelsea  in  the  county  of  Suffolk^  and  may  hold  the  same 
during  the  continuance  of  the  use  and  appropriation  aforesaid. 
Provided,  that  this  Commonwealth  shall  retain,  and  does  hereby 
retain  concurrent  jurisdiction  with  the  United  States  in  and  over 
said  land  so  far^  thai  all  civil  and  criminal  process^  issued  under 
the  authority  of  this  Commonwealih  or  any  officer  thereof  may 
lie  executed  on  any  part  of  said  land^  or  in  any  building,  which 
may  be  erected  thereon,  in  the  same  way  and  manner,  as  though 
this  consent  had  not  been  granted  as  aforesaid."  And  then  fol- 
lows another  proviso,  "  that  persons  removing  upon  the  tract  of 
land  shall  be  deemed  to  be  inhabitants  of  Chelsea^  and  enjoy 
rights  and  privileges,  and  perform  duties  as  such,  except  serv- 
ing on  juries,  or  doing  military  duty."  The  constitution  of 
the  United  States  has  authorized  Congress  "  to  exercise  exdur 
sive  legislation  over  all  places  purchased  by  consent  of  the  legis- 
lature of  the  State,  in  which  the  same  shall  be,  for  the  erection 
of  forts,  magazines,  arsenals,  dock-yards,  and  other  needful  build- 
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ings."  And  there  is  oothing  in  this  act  of  cessioii,  which  ex- 
eludes  the  exercise  of  exclusive  legislation  in  this  tract  of  laod  hy 
CoDgress,  for  no  power  to  punish  ofl^ces  committed  there  is  re- 
tained by  the  State.  If,  therefore,  by  the  terms  ^'  sole  and  ex- 
clusive jurisdiction,"  in  the  act  of  1790,  no  more  is  meant,  than 
'^  exclusive  legislation,"  an  indictment  founded  on  that  act,  so  far 
as  this  objection  goes,  might  be  maintained.  In  the  case  of  the 
Cmnmantoeahh  vs.  Clary,  (8  Ma$s.  R*  72,)  the  Supreme  Court 
o(  JIl^Mchuieiti  considered  the  mere  reservation,  in  a  cession,  of 
a  right  to  execute  such  civil  and  criminal  process,  as  not  incon- 
sisteot  with  an  exclusive  jurisdiction  in  the  UnUed  States.  And 
that  decision  was  adopted  and  followed  by  the  Circuit  Court  in 
United  Siaiee  vs.  Carnellf  (2  Maean  R.  60.)  In  the  cession 
referred  to  in  tlie  Uniied  States  vs.  Cornell,  (2  Mason  R.  60,) 
the  words,  "  concurrent  jurisdiction  "  are  not  to  be  found  in  tlie 
proviso.  But  in  the  cession  by  the  statute  of  Massaekaseits 
(statute  25th  of  June,  1798,)  referred  to  in  the  Commonwealth 
vs.  Clary,  (8  Mass.  R.  72,)  the  words,  **  concurrent  jurisdic* 
tion  "  are  found  in  the  same  connexion.  And  indeed  the  clause 
of  the  present  cession  appears  to  be  borrowed,  in  substance, 
from  that  of  the  statute  of  1798.  So  that  the  authority  is  di- 
rectly in  point.  The  act  of  Congress  of  the  2d  of  March,  1795, 
cb*  105,  seems  incidentally  to  justify  the  same  construction ;  for 
it  declares  cessions  for  Iight*houses,  &c.  made  with  such  reser- 
vations, shall  be  deemed  sufficient ;  and  further  provides,  thai 
where  such  reservations  have  not  been  made,  the  state  process 
may  nevertheless  be  executed  there.  But  it  is  not  necessary  ab« 
solutely  to  decide  this  point  in  the  present  case,  since  the  present 
indictment  does  not  allege,  that  the  oBknce  was  committed  in  a 
place  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States ;  so  that  it  does  not  judicially  appear  to  be  an  ofl^ce 
punishable  under  that  act.  If  there  was  a  concurrent  jurisdic- 
tkn,  the  oflbnce  is  clearly  not  punishable  by  the  act  of  1790;  if 
there  was  an  exclusive  jurisdiction,  that  is  not  shown  on  the  face 
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of  tlie  indidfnent.  Either  way,  therefore^  we  canoot  say,  that 
the  oBbnce  is  provided  for  in  the  place,  where  it  was  committed, 
80  as  to  be  punishable  by  this  Ckiurt,  if  the  party  had  pleaded 
guilty  under  the  act  of  1790. 

But  it  is  said,  that  it  is  not  necessary,  that  the  ofience  should 
be  so  punishable,  to  except  it  out  of  the  operation  of  the  third 
sectbn  of  the  crimes  act  of  1825 ;  all  that  is  required  is,  that 
the  offence  should  have  been  provided  for  by  some  prior  act,  as  a 
substantive  oflfence  in  some  place,  as  in  a  fort  or  on  the  high  seas, 
&c.  although  not  in  a  hospital.  We  cannot  jield  to  this  align- 
ment. The  object  of  the  act  of  J  825  wbs  to  provide  for  the 
punishment  of  offences  committed  in  places  under  the  jurisdic- 
tion of  the  United  States^  where  the  offence  was  not  before  pun- 
ishable by  the  Courts  of  the  United  States  under  the  actual  cir- 
cumstances of  its  commission.  The  language  of  the  act  is,  '^  that 
if  any  offence  shall  be  committed  in  any  of  the  places  aforesaid, 
(that  is,  forts,  dock-yards,  &c.  or  the  site  of  any  other  needfid 
buildings,)  the  punishment  of  which  offence  is  not  specially  pro- 
vided for  by  any  law  of  the  United  States^  such  oflfence  shall, 
upon  a  conviction  in  any  Court  of  the  United  States^  &c.,  be  li- 
able to,  and  receive,  the  same  punishment,  as  the  laws  of  the 
state,  10  which  such  fint,  &c.  is  situate,  provide  for  the  like  q^ 
fence,  &c«"  Now,  it  is  plain,  that  no  law  of  the  United  States 
punished  this  ofience,  if  the  place  was  not  within  its  sole  and  ex- 
clusive jurisdiction*  It  was,  therefore,  within  the  very  words  of 
the  section,  an  offence,  *<  the  punishment  of  which  was  not  s^ 
daily  provided  for  by  any  law  of  the  United  States.^^  The  pur- 
poses of  the  section  would  be  wholly  defeated  by  any  other  con- 
struction of  the  words;  and  we  can  really j>erceive  no  solid  ob- 
jecticm  to  that,  which  we  have  given  to  it.  It  appears  to  us  to 
be  a  rational  and  obvious  construction  of  it. 

The  motion  to  quash  the  indictment  is  therefore  overruled. 
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President,  Directors,  and  Company  of  the  Bank  of  the 

United  States 

vs. 

Samtjel  Goddard. 

Where  a  note  is  made  payable  at  a  particular  place,  and  the  indorser  resides  there  ; 
If  the  holder  remits  it  to  his  agent  at  such  place  for  payment^  and  it  is  dishonoured ; 
the  agent  is  not  bound  to  gi^e  notice  of  the  dishonour  to  the  indorser ;  but  his  duty 
is  to  give  notice  io  his  principal,  who  may  then  give  notice  to  the  indorser,  and  if 
given  in  due  time  after  the  principal  has  received  notice,  the  indorser  is  bound. 

If  due  notice  is  given  by  a  holder  to  his  immediate  Indorser,  of  the  dishonor  of  a 
note,  and  the  latter  gives  due  notice  to  a  prior  indorser,  the  holder  may  recover 
against  the  latter,  although  he  has  never  given  him  any  notice  ;  for  due  notice  given 
by  any  party  on  the  bill,  is  notice  to  charge  in  favour  of  all  subsequent  parties. 

.AsstTMPsiT  by  the  plaintifis,  as  indorsers  of  a  note,  signed  by 
one  J,  K.  Pickerings  and  indorsed  by  the  defendant,  dated  at 
Portsmouth  (JV*.  If.),  on  the  1st  of  January,  1829,  for  the  sum 
of  1005  dollars,  payable  to  the  defendant  or  order,  at  die  United 
States  Branch  Bank  in  Boston,  in  sixty  days  and  grace.  Plea, 
the  general  issue. 

At  the  trial  the  material  facts  were  as  follows. 

In  the  winter  of  1828-9,  John  K.  Pickerings  of  Porismovihy 
being  deeply  insolvent,  owed  the  United  States  Branch  Bank  at 
Portsmouth  a  certain  amount,  for  which  they  agreed  to  accept  his 
note  for  $1000,  endorsed  by  the  defendant.  A  note,  of  which  the 
following  is  a  copy,  was  accordingly  given  to  the  bank. 

**  Portsmouth^  Jan.  1st,  1829.  Value  received,  I  promise  to 
pay  Samuel  Goddard  or  order,  one  thousand  dollars,  at  the 
United  States  Branch  Bank  in  Boston^  in  sixty  days  and  grace." 
Endorsed,  "  Samuel  Goddard.^^ 

Mr.  Wentworths  the  cashier  of  the  Portsmouth  Branch,  enr 
closed  this  note  to  Mr.  Frothingham,  the  cashier  of  the  Boston 
Branch,  in  a  letter  dated  March  2nd,  in  which  he  says,  "  I  enclose 
for  collection  J.  K.  Pickering* s  note  for  $1000.  P.  S.  I  have 
notified  J.  K.  Pickering  here,  of  his  note  being  at  your  bank." 
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He  afterwards,  at  the  request  of  Pickerings  wrote  another  letter 
to  the  cashier  of  the  Boston  Branch,  under  date  of  March  3d, 
which  was  received  the  4th,  in  which  he  says,  '^  I  Ml  thank  you 
to  inform  Mr.  Samuel  Goddard  that  J.  K,  PickeringU  note  is  at 
your  office,  as  I  think  he  will  pay  it  without  protest."     It  also 
appeared  from  the  evidence,  that  Pickering^s  insolvency   was 
known  to  Goddard  when  the  note  was  endorsed  ;  that  Pickering 
never  expected  to  pay  it,  and  that  the  note  was  made  payable  in 
Boston^  where   Goddard  resided,  for  that  reason.     Pickerings 
about  the  time  of  making  the  note,  put  into  Goddard*3-  hands 
funds,  which  Pickering  thought  sufficient  to  pay  this  note  and 
some  other  liabilities ;  but  from  the  depreciation  of  property,  and 
other  causes,  these  funds  proved  to  be  wholly  insufficient.     God- 
dard had  done  business  in  Boston^  without  having  a  counting- 
room,  during  the  last  two  or  three  years,  though  he  resided 
.principally  in  BrooMine ;    but  in  November,  1 828,  he  took  a 
house  in  Boston^  which,  with  his  family,  he  has  since  occupied. 
It  was  shown,  that  William  StevensoUy  a  Notary  Public,  who  noted 
the  protest  on  the  note  in  the  case,  had  also  presented  to  God- 
dardy  in  February  last,  a  draft  or   bill,  directed  to  "  Samuel 
Goddard^  Merchant,  Botton,^^     It  was  also  shown,  on  the  part  of 
the  plaintiffi,  that  Goddard's  name  was  not  in  the  Directory,  and 
that  his  residence  was  not  in  fact  known  to  the  officers  of  the 
Branch  Bank  in  Boston^  but  might  have  been  ascertained  by 
reasonable  inquiry.      And  on  the  part  of  the  defendant  it  was 
shown,  that  J^Taihanid  Goddard^  Esq.  a  merchant  in  Boston^ 
who  was  in  the  habit  of  doing  business  at  the  Branch  Bank,  was 
the  uncle  of  the  defendant. 

The  note  was  not  paid  at  maturity,  and  the  question  in  the 
case  was,  as  to  the  sufficiency  of  the  notice  of  nonpayment  to 
the  defendant.  The  facts  in  regard  to  this  question  were  these. 
On  the  5ih  of  March,  the  grace  on  the  note  expired.  On  the 
afternoon  of  the  same  day  the  protest  and  notices  were  put  into 
the  mail,  which  closed  at  Boston  that  evening,  and  should  have 
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arrived  at  PorUmouih  the  next  morning.  But  owii^  to  a  severe 
soow-storm,  the  nuul  from  Boston  did  not  arrive  at  PortsmmUh 
uolil  late  in  the  afternoon,  and  some  hours  after  the  mail  had 
gone  from  PoriMmovih  to  Boston.  On  the  next  day,  that  is,  (be 
6th  of  March,  Weniworth  wrote  to  the  defendant  a  letter,  which 
was  put  into  and  sent  by  the  mail  of  the  same  day,  and  which  he 
received  on  the  6th,  stating  the  non-payment  of  the  note,  and 
requesting  him  to  pay  it. 

No  inquiry  was  made  for  the  defendant  by  the  officers  of  the 
Branch  Bank  at  Boston^  for  the  purpose  of  giving  him  notice  of 
the  nonpayment  of  the  note.  And  no  notice  was  in  fact  giveny 
except  as  above  mentioned. 

Theophilus  Parsons  for  defendant.     Injury  to  the  defendant 
is  to  be  presumed  from  laches  on  the  part  of  those,  who  should 
notify  him.     The  endorser  is  entitled  to  notice,  although  perfectly 
conusant  of  the  insolvency  of  the  maker,  and  although  he  puts 
liis  name  on  the  paper  merely  to  give  it  a  credit.     Smith  vs* 
Becketj  13  East^  187.    This  case  is  confirmed  and  the  principle 
established  in  its  full  extent,  in  Brown  vs.  Maffey^  15  East^  216. 
The  cases,  which  show  this  principle  to  be  adopted  in  this  coun- 
try, are  very  numerous.     There  is  a  very  full  collection  of  them 
in  a  note  to  the  21 1th  page  of  the  last  American  Editicm  of  Chitty 
on  BiUs. 

If  the  endorser  has  taken  all  the  property  and  assets  of  the 
maker,  or  if  he  has  received  full  indemnity  for  his  indorsement, 
he  loses  his  right  to  notice.  But  though  he  has  at  any  time 
•  e&cts  in  bis  hands  as  indemnity,  if  they  are  afterwards  with- 
drawn or  disposed  of,  he  has  full  right  to  claim  notice  ;  and  this 
is  our  case.  See  ChUty^  206,  and  Clegg  vs.  Cotton^  3  Bos.  fy 
Pun.  239. 

The  defendant,  then,  being  entided  to  notice,  the  question 
comes  up,  whether  the  notice  in  the  present  case  was  sufficient. 
The  law  is  now  setded,  that  the  holder  of  a  note  may  have  all  of 
the  day  succeeding  its  dishonour,  wherein  to  notify  the  endorser ; 
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but  he  cao  ba^e  no  more.  In  Uiis  case  the  notice  was  insuffi^ 
cient,  unless  tlie  agent  or  banker  may  always  send  bis  notices 
back  to  the  bolder,  from  whom  they  may  go  to  the  endorser* 
But  this  principle  cannot  possibly  be  adopted  without  qualification. 
It  cannot  he  supposed,  that  a  banker  may  always  send  notice  of 
non-payment  to  the  holder,  however  near  to  him  the  endorser 
may  reside,  however  well  he  may  know  the  domicil  of  the  en- 
dorser, and  however  far  from  them  the  holder  may  live.  No 
case  whatever  can  be  found  to  justify  such  a  principle.  The 
cases  rdied  on  by  the  plaintiffi  go  upon  very  difiereint  grounds. 
In  the  case  in  5  Mass.  Rep.  167,  the  Court  say^  the  agent  of  the 
holder  is  justified  in  sending  him  the  notices,  because  "  he  may 
not  have  known  the  domicil  of  the  defendant."  In  3  Pick.  180, 
{Eagle  Bank  vs.  Chapin^)  the  Court  say,  the  notary  did  "  tlie 
best  thing  for  the  defendant  he  could  do."  In  the  leading 
English  cases,  as  in  9  Eastj  347,  the  agent  and  the  plaintiff,  who 
was  principal,  lived  in  London,  and  the  endorser  at  a  distance. 
Here  the  case  is  just  the  reverse. 

It  is  now  perfectly  well  setded,  that  a  question  of  this  kind  b 
a  question  of  law ;  that  the  Court  must  take  into  consideration 
all  the  facts,  and  determine,  whether,  on  the  whole,  reasonable 
diligence  was  used  in  informing  the  endorser  of  non-pRyment. 
Here,  it  is  not  enough  to  say,  that  the  Boston  Branch  Bank 
must  have  learnt  at  once,  by  the  slightest  inquiry,  the  residence 
of  the  defendant.  The  case  goes  mitcb  farther.  The  cashier  of 
the  Boston  Branch  was  actually  informed  of  it.  Mr.  Wentworth^ 
living  in  Portsmouth^  says  to  Mr.  Frothinghaniy  living  in  Boston^ 
on  the  2d  of  March,  *'  I  have  informed  Mr.  Pickering  here,  that 
the  note  is  with  you,"  and  on  the  3d  of  March,  "  1  will  tbank 
yoti  to  inform  Mr.  Ooddard^  Mr.  Weniioorth  would  have 
added  nothing  to  the  plain  and  unavoidable  meaning  of  the  let- 
ters, had  he  said,  ^'  I  have  notified  Mr.  Pickering  here^  because 
he  lives  here,  and  will  thank  you  to  inform  Mr.  Goddard,  be- 
cause he  lives  in  BostonJ*^     Mr.  Frothingham,  then,  was  in- 
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formed,  that  Mr.  Goddard  lived  id  Boston,  and  that  the  note  was 
sent  to  him  in  Boston  to  be  there  paid  by  Mr.  Ooddard;  and 
certainly,  he  cannot  be  justified  by  any  reported  case,  or  by  any 
reason  or  principle,  in  sending  the  notices  of  non-payment,  under 
these  circumstances,  to  Portsmouth,  that  they  might  come  back 
again  to  Boston. 

Webster  in  reply.     The  different  branches  of  the  Bank  of  tbe 
United  States,  have  no  connexion  with  each  other;  but  treat 
each  other  as  different  institutions.      The  note  was  sent  for  col- 
lection.    It  was  not  the  fund  of  the  general  parent  bank,  but  of 
the  Portsmouth  Branch,  and  constituted  part  of  si^ecific  funds  of 
the  latter.      There  was  no  request  by  Wentworth,  in  his  lettcrr 
to  the  cashier  at  Boston,  to  give  notice  of  the  dishonour  of  tbe  bill 
to  the  defendant,  after  it  was  dishonoured  ;  but  only  antecedendy 
to  its  becoming  due.     Nor  does  it  appear,  by  the  letter  containing 
tbe  request,  whether  the  notice  was  to  be  given  to  the  defendant 
as  indorser,  or  as  having  funds  of  Pickering  in  his  hands. 

If  the  cashier  at  Boston  had  been  requested  to  give  notice  of 
the  dishonour,  and  his  residence  was  pointed  out,  still  the  plaintifis 
are  entitled  to  recover.  It  is  no  part  of  the  contract  with  the 
indorser,  that  he  shall  receive  notice  of  the  dishonour,  at  the  place, 
where  the  note  is  made  payable,  or  from  the  bolder  or  his  agent 
there.     It  is  res  inter  alios  acta. 

The  agent  is  in  no  case  bound  to  give  notice  to  tbe  indorser. 
He  may  contract  so  to  do ;  and  if  he  then  neglects,  he  may  be 
responsible  to  his  principal }  but  the  indorser  has  no  rights  from 
such  a  contract.  The  practice,  in  all  cases  of  this  sort,  is,  for 
tHe  bank  to  return  the  note  protested  to  the  holder,  and  not  to 
give  notice  to  the  indorser.  [This  was  admitted  on  the  other 
side.]  If  the  indorser"  receives  notice  from  the  holder  within 
the  time  required  by  law,  be  has  no  right  to  say,  that  an  agent 
might  have  given  earlier  notice.  The  note  here  was  returned 
according  to  the  course  of  business ;  and  it  is  admitted  that  the 
notice  was  in  due  time,  if  the  agent  was  not  bound  to  give  notice. 
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The  cases  in  Bayky  on  BiUsj  173,  and  5  Mass.  R.  167 ;  2 
Johns.  Cos.  1,  are  in  point.  The  cases,  too,  of  the  hankers  in 
3  Bos.  Sf  Pull.  599  ;  9  East,  347 ;  and  15  East,  291,  are  de- 
cisive in  our  favour.  The  principle  is  quite  as  strong,  where  the 
8gent»  and  holder,  and  indorser  live  in  the  same  place,  as  if  they 
live  in  different  places. 

£iTOBT  J.  I  lay  out  of  the  case  all  consideration  of  the  fact, 
that  the  note  bebnged  to  the  Branch  Bank  at  Portsmouth,  and 
was  remitted  to  the  Branch  Bank  at  Boston  for  collection,  both 
these  branches  being  but  agents  of  the  Bank  of  the  Untied  States, 
the  real  holder  of  the  note,  in  the  first  place,  it  is  admitted,  that 
the  known  course  of  business  in  each  of  the  branches  is,  in 
respect  to  all  notes  transmitted  from  another  branch,  to  deal  with 
them  in  the  same  manner  as  if  transmitted  by  a  stranger  bank,  and 
to  return  their  notes  back,  upon  their  dishonour,  to  the  branch,  from 
which  they  have  been  received.  In  the  next  place,  the  branches 
being  established  by  the  parent  bank  for  its  own  particular  pur- 
poses, their  agency  may  be  limited  and  controlled  according  to 
the  pleasure  of  the  parent  bank.  So  that  the  present  case  does 
not  at  all  difier  from  that  of  a  private  principal,  who  employs 
dil^rent  agents  in  different  cities  to  transact  business,  or  nego- 
tiate, and  discount,  and  collect,  notes  there  upon  his  account.  No 
distinction  was  pointed  out  at  the  argument,  as  growing  out  of 
this  circumstance,  differing  the  case  from  the  common  case  of 
holder  and  agent,  or  holder  and  banker ;  and  none  is  believed  to 

exist* 

The  case  may,  therefore,  for  all  the  purposes  of  this  suit,  be 
considered  as  if  the  Portsmouth  Branch  were  the  real  holder  of 
the  note,  and  wholly  unconnected  with  the  Branch  in  Boston,  and 
employing  the  latter  as  its  agent  to  collect  the  note  when  due. 

The  question,  then,  is,  whether  notice  of  the  dishonour  ought 
to  have  been  given  by  the  Branch  Bank  at  Boston  to  the  de- 
fendant, or  whether  the  notice  sent  by  the  Branch  Bank  at 
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Portsmouth  to  the  defendant  was  in  due  time,  and  sufficient  in 
point  of  law.  It  is  admitted,  that  there  is  no  objection  to  the 
notice  on  the  account  of  the  delay  of  its  arrival  to  the  defendant 
until  the  8th  of  March,  when  it  ought  regularly  to  have  arrived 
on  the  7th.  The  snow-storm  sufficiently  accounts  for  that ;  and 
the  notice  was  given  as  early  by  the  holder,  as,  under  the  cir- 
cumstances, it  could  or  ought  to  be. 

The  case  is  narrowed  down,  then,  to  the  consideration,  whether 
by  law  the  defendant  was  entitled  to  notice  directly  from  the 
agent  in  Boston,  which,  by  due  inquiry  and  diligence,  he  might 
have  given  on  the  6th  of  March  ;  or  whether  a  circuitous  notice 
through  the  holder  was  sufficient.  The  argument  of  the  defend- 
ant's counsel  is  this.  The  agent  is  bound  to  give  notice  of  the 
dishonour,  to  a  prior  indorser,  who  is  intended  to  be  charged,  if 
his  residence  is  known  to  him,  or  if,  upon  reasonable  inquiry,  it 
can  be  ascertained,  and  it  is  in  fact  nearer  to  his  own,  than  diat 
of  the  indorser,  and  a  notice  will  thereby  reach  him  earlier  than 
from  the  principal  holdel*.  Reasonable  diligence  b  in  afi  cases 
aafficient  in  giving  notice ;  but  what  b  sui6h  must  be  judged  of 
by  all  the  circumstances  of  each  case.  If  the  agent  may  in  all 
cases  omit  to  give  notice  to  the  indorser,  then,  although  he  resides 
in  the  same  city  with  the  indorser,  and  the  principal  holder  re- 
sides at  a  great  distance,  the  indorser  would  be  held,  although  a 
circuitous  notice  froni  the  holder  might  not  reach  him  for  a  week 
or  a  month,  which  would  be  unreasonable.  And  it  is  said,  itM 
there  is  no  case,  which  justifies  such  a  doctrine. 

If  there  be  no  such  case,  then  the  question  must  be  considered 
upon  principle.  Now  it  is  very  clear,  that  if  the  Boston  Branch 
had  been  the  holders  of  the  note,  they  would,  tmder  the  ciroiim^ 
stances,  have  been  entitled  to  recover  against  the  defendant, 
ance  he  received  due  notice  from  the  prior  holder^  to  whom 
due  ttotiee  was  sent  by  them,  and  to  whom,  upon  payment  of  Ae 
note,  the  defendant  would  have  been  answerable  over.  It  fa 
laid  down  in  Bat/ley  on  JKQt,  163,  {4th  Edk.)^  and  better  «tt1iior^ 
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ity  can  scarcely  be,  that  '<  though  a  bolder  or  any  other  party  gives 
no  notice  but  to  the  person,  of  whom  he  took  the  bill ;  yet  if  notice 
is  communicated  without  laches  to  the  prior  parties,  be  may  avail 
himself  of  such  communication,  and  sue  any  of  such  prior  parties. 
It  is  no  objection,  in  such  case^  that  there  was  no  notice  immedi- 
ately  from  the  plaintiff  to  the  defendant."  And  this  doctrine  is 
fully  supported  by  decided  cases.  Jameson  vs«  Swinton^  (2 
Camf.  R.  373 ;)  WiUm  vs.  Swabty,  (1  Starkie  R.  34;)  8te»- 
ton  vs.  Bhisamj  (14  Mm.  R.  1 16 ;)  and  Stafford  vs.  ToIm,  (18 
Johm*  JR.  327,)  are  in  point.  The  reason  seems  to  be,  that  as 
the  notice  is  sufiicient  to  charge  the  defendant  with  the  payment 
iQ  favour  of  the  person  who  gives  It,  it  ought  to  charge  him  in  favour 
of  all  subsequent  parties,  because  he  sustains  no  injury  from  want 
of  notice*  It  is,  as  to  him,  due  notice.  If,  then,  as  holder*^  they 
mi{^t  aflfect  the  defendant  with  responstbtlity  by  such  circuity  of 
DOtiee,  what  b  the  reason,  why,  as  agenUf  they  may  not  give 
tbehr  principal  the  same  right  f  If  there  be  any>  it  must  be  upoo 
die  ground,  that  the  agent  is  in  aU  cases  bound  to  give  direct 
aotiee  to  the  mdorser  intended  to  be  charged,  in  the  same  way, 
and  vritbin  the  same  time,  and  in  the  same  manner,  as  bis  priaet- 
pal  ought,  if  there  were  no  agency,  and  the  biH  remained  in  his 
hands. 

Such  a  propodtion  has  never  yet  been  maintained,  as  far  as  I 
know,  by  any  court  of  justice.  And  in  the  argument  it  was 
admitted,  diat  if  the  domicil  of  the  party,  to  whom  notice  is  Id  be 
given,  be  unknown  to  the  agent,  he  is  not  bound  to  give  any 
Botioe*  And  it  has  been  decided,  Aat  when  a  holder  transmiu  a 
notefer  payment  to  \m  agent,  be  is  not  bound  to  inform  tiM  latter 
-where  the  prior  parties  Kve,  so  as  to  enable  the  agent  to  give 
ihemMiice. 

Bat  how  is  it  esudblished,  that  in  any  case  an  agent  to  receive 
payment  of  a  note  is  bound  to  give  notice  to  any  person,  but  Us 
principal,  of  the  didionour  f  llie  nature  of  the  transaction  does 
not  iieoissafily  imply  it.    The  authorl^  to  wceive  payment  msy 
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be  complete,  without  any  iacideDtal  authority  to  give  such  notice. 
It  18  certainly  competent  for  the  holder  to  authorize  his  agent  to 
do  DO  more  than  to  demand  payment,  and  give  him  notice  of  the 
dishonour.  If  the  agent  actually  gives  notice  in  due  time  to  the 
antecedent  parties,  that  may  be  good  in  favour  of  his  principal. 
If  the  latter  requires  his  agent  to  give  such  noUce,  and  he  neglects 
to  do  it,  he  may  be  chargeable  with  any  loss  sustained  by  such 
neglect.  But  the  question  is  not,  what  the  agent  may  do,  or 
ought  to  do,  as  between  himself  and  his  principal ;  but  whether 
the  other  parties,  to  be  charged  upon  notice,  have  any  right  to 
such  notice  from  him,  so  as  to  be  discharged  by  his  neglect. 

As  I  understand  the  doctrine  of  law  upon  this  subject,  it  is, 
that  an  agent,  upon  the  dishonour  of  a  note  remitted  to  him  to 
procure  payment,  is  bound  to  give  notice  of  the  dishonour  to  his 
principal,  and  transmit  to  hiqi  the  proper  evidence  of  it ;  but  he 
is  not  bound  to  give  any  notice  to  other  parties  on  the  note. 
That  was  manifesdy  the  doctrine  of  the  Court  in  Haj/nes  vs. 
Birkt,  {^Boi.  Sf  PvU.  ^99,  601,)  where  a  bill  had  been  re- 
mitted to  bankers,  as  agents  of  the  holder,  to  procure  payment ; 
and  the  arguoieat  there  was,  that  in  such  a  case  the  bankers, 
beii^  agiants  of  the  holder,  the  defendant  (the  indorser)  was 
entitled  to  the  same  notice,  as  if  the  bill  had  remained  in  the 
plainuflTs  hands.  But  the  Court  overruled  the  objection ;  and 
said  that  it  was  the  banker's  business  only  to  acquaint  his  princi- 
pal of  the  dishonour.  The  same  doctrine  was  held  in  Tunno  vs. 
Lague^  (2  Johns*  Cat*  1.)  That  case  is  very  strong,  for  the 
defendant,  who  was  sought  to  be  charged,  lived  in  the  city  of 
JSeiff-Yarkj  the  bill  being  drawn  by  him  at  Jeremie  (JV.  /.)  in  fa- 
vour of  the  plainti£,  upon  a  house  in  JSTew^Yark^  and  dishonoured 
by  the  latter.  The  notice  was  not  sufBcient  in  the  opinion  of 
the  Court,  having  been  given  at  New-York^  long  after  the  dis- 
honour, if  the  party  giving  the  notice  had  been  the  holder ;  but 
being  an  agent  only,  it  was  held,  that  the  notice  was  sufficient, 
because  it  was  earlier  than  the  defendant  would  have  bad  it,  if 
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the  bill  had  been  sent  back  to  the  plaintifis,  and  notice  had  been 
sent  directly  by  them.  And  the  Court  said,  that  the  duty  of  the 
agent  extended  no  farther  than  to  give  notice  to  his  principal* 
The  same  doctrine  is  also  asserted  in  Colt  vs.  JVoble  (5  Mass,  R. 
167.)  The  bill  was  drawn  in  J^Tew  South  IValesy  in  favour  of  the 
defendant,  and  by  him  indorsed  at  Madras  to  the  plaintifi^  who 
sent  it  to  their  agent  in  London,  where  it  was  dishonoured  by  the 
drawees.  The  defendant  resided  in  Portsmouth,  .AT.  if.  and 
the  defendant  might  have  sent  notice  to  the  defendant  at  Ports- 
mouth in  three  months ;  but  he  merely  transmitted  the  bill  and 
protests  to  his  principal  at  Madras,  who  sent  notice  from  thence 
to  the  defendant,  who  did  not  receive  it  until  more  than  a  year 
after  the  dishonour.  The  Court  held  the  notice  sufficient.  And 
Mr.  Chief  Justice  Parsons,  in  delivering  the  opinion  of  the 
Court,  said,  '*  A  person  appointed  a  factor  to  cause  a  bill  to  be 
presented  is  entrusted  with  no  other  powers,  and  it  is  his  duty  to 
notify  his  principal."  It  is  true,  that  in  that  case  it  did  not  appear, 
that  the  agent  knew  the  defendant's  domicil ;  but  that  considene- 
tion  wtis  not  relied  on.  And  the  Court  decided  generally,  Aat 
the  holder  was  not  bound  to  give  information  of  the  domicil  of 
the  indorser  to  bis  agent ;  nor  was  the  latter  bound  to  give  notice 
to  the  indorser  of  the  dishonour ;  and  that  it  made  do  difference, 
whether  the  bill  was  remitted  to  the  factor  to  procure  acceptance, 
or  in  payment  of  a  debt  due  to  him.  The  case  would  seem, 
therefore,  to  travel  on  all-fours  with  the  present. 

It  appears  to  me,  also,  that  the  cases,  in  which  it  has  been 
holden,  that  a  banker,  who  as  agent  receives  the  bill  of  s  custom- 
er, is  only  bound  to  give  notice  of  its  dishonour  to  his  customer, 
in  like  manner  as  if  he  were  himself  the  holder,  aod  his  customer 
were  the  party  next  entitled  to  notice,  confirm  the  doctrine. 
The  legal  effect  of  these  cases  is,  that  the  customer  has  the  Kke 
time  to  communicate  such  notice,  as  if  he  had  received  it  from 
a  holder ;  and  therefore  by  placing  a  bill  or  note  in  the  hands  of 
a  banker,  the  number  of  persons,  from  whom  notice  must  pass^ 
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is  increased  by  one.     So  it  is  laid  down  io  BayUy  on  BiU$y  173, 
(4th  edii. ;)  and  the  cases  of  Haynes  vs.  Btrir,  (3  Ba».  fy  JPviL 
599,)  Seoti  vs.  Liffwi^  (9  Eaxi  R.  347,)  and  Langdale  ts. 
Trimaierj  (15  Eastf  391,)  fully  support  the  posittOD ;  and  it  has 
also  been  recognised  in  the  recent  case  of  lirth  vs.  T%rut&,  (8 
Bam.  fy  Cruw,  387.)     In  all  these  cases,  the  bankers  were 
agents ;  and  if  they  were  bound  to  ^ve  notice  at  all,  they  might 
have  given  it  a  day  earlier  than  it  was  received  from  their  prio* 
cipals.    But  the  Court  treated  the  cases  exactly  as  if  the  ageots 
were  holders,  and  necessarily  repudiated  the  notion,  that  either 
as  holders  or  as  agents,  they  were  bound  to  give  notice  to  any 
other  person  than  their  principal.     But  it  is  said,  that  in  neither 
of  these  cases  did  it  appear,  that  the  bankers  knew  the  readenc^ 
of  the  parties,  to  be  charged  by  notice;  or  that  the  banker's 
residence  was  nearer  to  the  parties,  than  that  of  the  principals. 
If  that  be  admitted,  it  is  still  a  sufficient  answer,  that  neither  of 
these  facts  was  treated  as  material ;   and  the  judgment  of  die 
Court  proceeded  upon  a  principle,  which  comprehended  all  such 
cases.    If  the  sufficiency  of  the  notice  depended  upon  the  fact, 
whether  the  agent  had  no  knowledge  of  the  residence  of  the 
parties,  or  lived  farther  from  them  than  his  principal,  that  fact 
ought  to  have  come  from  the  plaintiff  as  part  of  his  case ;  for  the 
amu  was  upon  him  to  show  due  notice.    I  am  not  satisfied,  how- 
ever, that  the  case  in  3  Bot .  b  Putt.  599,  was  not  a  case,  where 
the  banker  lived  nearer  to  the  indorser  than  to  the  holder.    The 
ktter  lived  at  Knighisbridgef  and  both  of  the  former  lived  m 
Londmi.    But  it  seems  to  me,  that  there  is  a  far  stronger  reason 
for  requiring  that  the  banker  should  give  notice,  where  he  and  the 
principal  live  in  the  same  town,  or  at  least  that  notice  in  such 
cases  should  be  given  as  early,  as  the  principal  might  give  it,  if 
the  note  were  in  his  own  hands,  than  where  the  principal  resides 
in  a  different  town,  since  the  communication  between  them  is  so 
much  more  easy. 
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It  appears  to  me,  that  the  question  now  before  the  Court  has 
been  closed  by  authorities ;  if  not  by  direct  adjudication,  at  least 
by  necessary  inference.  The  doctrine  is  laid  down,  without  any 
exception,  that  the  agent  is  not  bound  to  give  notice ;  and  if  any 
exception  had  existed,  it  could  not  for  so  long  a  period  hare  been 
overlooked.  But  if  it  were  otherwise,  and  there  were  no  author- 
ity in  pomt,  ray  own  judgment  would  be  the  same.  It  appears 
to  me,  that  an  agent  is  not  bound  to  give  notice  to  the  indorser 
of  the  dishonour  of  any  note ;  and  that  his  agency  does  not 
naturally  include  such  a  duty.  If  he  contracts  with  his  principal 
to  give  such  notice,  that  is  a  mere  private  contract  between  the 
parties,  with  which  the  indorser  has  nothing  to  do.  It  neither 
enlarges,  nor  limits  his  rights.  It  may  be  inconvenient  for  him  to 
receive  a  circuitous  notice ;  but  that  is  not  sufficient  to  change  the 
law.  I  think  it  would  be  far  more  inconvenient  to  establish  the 
doctrine  now  contended  for  in  the  defence.  All  that  is  required 
by  law,  is,  that  the  holder  should  give  notice  to  the  indorser  in  a 
reasonable  time  after  he  has  knowledge  of  the  dishonour,  and  that 
there  there  should  be  no  laches  in  getting  that  knowledge,  if  an 
agent  has  been  employed. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
point,  whether,  under  all  the  circumstances,  the  defendant  was 
entitled  to  notice,  he  having  received  security,  originally  supposed 
to  be  sufficient  to  meet  the  payment }  as  well  as  some  other 
points  suggested  in  the  argument  at  the  bar. 

Judgment  must  therefore  be  entered  for  the  plamtiffi,  accord- 
ing to  the  verdict. 

Judgment  accordingly, 

VOL.  V.  48 
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William  A.  Titus  and  another  vs.  Enoch  Hobart. 

Where  a  contract  is  made  between  citizens  of  the  tame  State,  and  the  defendant  k 
afterwavdi  diicfaaiged  onder  the  insoWent  act  of  such  State  fr^m  impiikMifneat» 
and  hii  person  is  exempted  from  future  imprisonment  thereon  ;  still,  if  the  con- 
tract itself  is  not  discharged,  a  general  judgment  will  be  entered  against  him  upon 
a  Mit  brought  in  another  State,  according  to  the  Ua/orL 

No  State  regards  the  forms  or  modes  of  remedies  in  other  States  to  enforce  con- 
tracts ;  but  acts  upon  its  own  processes  onlj. 

Assumpsit  on  a  promissory  note,  dated  at  ^ew  York  on  the 
27th  of  September,  1827,  whereby  the  defendant  promised  the 
plaintiffs,  by  their  partnersliip  name  of  Titus  Sf  Hicks^  to  pay 
them  $568,85,  in  six  months  after  date.  The  declaration  also 
contained  the  usual  money  counts. 

The  case  came  before  the  Court,  by  the  consent  of  parties,  up^ 
on  a  question  what  judgment  ought  to  be  rendered  upon  the  fol- 
lowing facts.  The  note  was  given  in  Aet^  York  by  the  defend- 
ant, then  an  inhabitant  of  JVtw  York^  to  tlie  plaintifis,  then  mer- 
chants in  JVew  York.  It  was  not  paid  when  it  fell  due.  On  the 
5th  of  April,  1828,  the  defendant  took  the  benefit  of  the  insol- 
vent act  of  JVew  Yorky  and  received  his  certificate  from  the  Re- 
corder of  the  city  of  JSTeio  Yorky  whereby  it  was  declared,  "  thai 
the  person  of  the  said  insolvent  shall  be  forever  hereafter  exempt- 
ed from  imprisonmant  for,  or  by  reason  of,  any  debt  or  debts  due 
at  the  time  of  making  the  said  assignment,  or  contracted  for  be- 
fore that  time,  though  payable  afterwards,  and  if  in  prison  from 
his  imprisonment ;  and  all  sherifiTs  and  other  ofi^icers  are  author-^ 
ized  to  cease  from  imprisoning  hereafter  the  said  insolvent  on  any 
writ,  process,  or  execution,  for  any  such  debt  or  debts  as  afore- 
said." 

Wordy  for  the  defendant,  contended,  that  the  judgment  and 
execution  ought  to  go  only  against  the  goods  and  estate  of  the 
defendant,  and  he  cited  3  Mason  R.  88 ;  12  fVheaton  1{.  213  ; 
5  Mass.  R.  509  ;  10  Mass.  R.  337. 
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Dunlapj  for  the  plaintiff,  argued,  that  the  judgment  ought  to 
be  general,  and  he  cited  1  DaU,  R.  190,  191 ;  3  Mason  R.  88. 

Stobt  J*  This  case  differs  from  that  of  Hinkley  vs.  Mareanf 
(3  Mason  R.  88,)  in  one  circumstance  only,  and  that  is,  that 
both  of  the  parties  were  citizens  of  JSTew  York  at  the  time  of  the 
discharge  and  certificate  granted  to  the  insolvent.  There  is  no 
pretence  to  say,  that  the  insolvent  act  of  JSTew  York  operates  a 
discharge  or  dissolution  of  the  contract.  It  purports  to  do  no 
more  than  discharge  the  person  from  imprisonitient  for  aatecedeni 
debts.  Now,  nothing  is  better  settled,  than  that  the  eiject  of 
such  a  discbarge  is  purely  local,  it  is  addressed  to  the  Courts 
of  the  State,  under  whose  authority  the  exemption  is  allowed. 
But  it  has  nothing  to  do  witli  the  process,  proceedings,  or  judg7 
flients  of  the  Courts  of  other  States ;  which  are  governed  altx>* 
gether  by  their  own  municipal  jurisprudence.  Whenever  a  rem-* 
edy  exists,  it  is  administered  according  to  the  lex  fori^  and  such 
judgment  is  given,  as  the  laws  of  the  State,  where  the  suit  is 
brought,  authorize  ;  and  not  such,  as  the  laws  of  other  States  au- 
thorize. The  distinction  between  the  obligation  of  contracts, 
and  the  mode  of  applying  remedies  thereto,  is  well  established. 
The  former  is  universally  recognised  according  to  the  law  of  the 
place,  where  the  contract  is  made ;  the  latter  is  bounded  by  the 
territorial  limits,  and  is  not  of  efficiency  elsewhere.  A  general 
judgment  therefore,  according  to  our  law,  must  be  entered  3  and 
not  such  a  judgment,  as  might  be  taken  in  JVew  York  under  the 
insolvent  act,  even  if  it  would  be  a  judgment  limited  to  the  goods 

and  estate  of  the  insolvent. 

Judgment  accordingly. 
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Thomas  Knox  vs.  Richar]>  Devens. 

By  the  act  of  Congress  of  1799,  ch.  1S8,  consignees  are  anthorized  to  enter  goods, 
and  give  bonds  for  the  duties*  In  soch  case  the  UnUtd^Staiei  have  no  remedy 
over  against  the  owner  of  the  goods,  for  whom  the  consignee  acts  as  agent  or 
tmstee,  if  the  duties  are  not  paid. 

If  a  surety  for  a  consignee  on  a  cttstom«hoase  bond  pajrs  the  debt,  he  lias  no  remedy 
against  tlie  owner  for  the  amount,  if  the  latter  did  not  request  the  surety  to  sipi 
the  bond ;  but  the  remedy  for  the  surety  is  against  the  consignee  only. 

^ssiTifFsiT  upon  the  money  counts.     The  parties  agreed  upcMi 
the  kilomng  special  statement  of  facts. 

Mr.  TAoffUM  BaUeUe  of  the  island  of  St,  Croix,  having  sold 
some  property  for  the  defendant,  Mr.  Devensj  on  a  credit,  re- 
mitted the  proceeds,  as  he  collected  them,  in  bilk  of  exchange 
and  the  produce  of  the  island.      On  the  last  of  July,  1826,  no 
opportunity  offering  for  Boston^  he  shipped  16  puncheons  of  rum 
on  board  the  schooner  Rampart,  Capt.  Morgan,  bound  for  JVeur 
York,  and  consigned  the  same  to  Messrs.  <?.  fy  J9.  Lewis  for 
account  of  Mr.  Devens,      There   was  no   previous  author!^ 
thus   to   consign,  and    the    house    of  G.  fy   H.  Lewis  were 
strangers  to  Mr.  Devens.    On  the  arrival  of  the  rum  in  JVetcr 
Tork,  the  latter  part  of  August,  the  same  was  stored  by  the 
Messrs  Lewis  in  the  custom-house  stores  on  the  29th  of  August ; 
but  of  its  arrival  they  gave  no  notice  to  Mr.  Devens.     On  the 
7th  of  September,  Mr.  Devens  wrote  to  the  Messrs.  Lewis  as 
follows.     "  Mr.  T.  BatteUe  of  St.  Croix  has  advised  roe,  that 
he  shall  ship,  on  my  account,  to  your  address,  16  puncheons 
rum  per  schooner  Rampart.     I  write  the  present  for  the  pur- 
pose of  requesting,  that  on  the  receipt  of  the  rum  you  will  dis- 
pose of  it  to  the  best  advantage,  either  for  cash  or  credit.     I  wish 
you  to  guarantee  the  debt  if  you  sell  on  credit,  and  remit  me  the 
net  proceeds  as  soon  as  possible."     To  which  letter  the  Messrs. 
Lewis  replied  on  the  9th  September  as  follows. 

"  Sir,— We  have  received  you  favour  of  the  7th,   and  will,  as 
you  direct,  dispose  of  your  16  puncheons  of  rum  as  soon  as 
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practicable.  The  article  is  very  dull  at  present,  but  we  expect 
there  will  be  some  demand  in  a  few  days.  We  could  not  sell 
for  cash  without  a  great  sacrifice,  but  will  guarantee  the  debt,  and 
hope  to  send  yon  the  sales  very  shortly.  With  a  tender  of  our 
best  services  here,  we  remain  respectfully,  Sic." 

Boston,  27ih  December,  1826. 
Messrs.  G.  Sf  H.  Lewis, 

Gentlemen, — ^Yours  of  the  9th  of  September  is  the  last  advice 
I  have  from  you  respecting  the  rum  sent  to  you  by  Mr.  BatteUe, 
I  hope,  that  before  this  time  you  have  been  able  to  dispose  of  it, 
fliDd  shall  be  obliged  by  your  informing  me  of  the  result.  Re- 
spectfully yours.  R.  D. 

JSTew  York,  2d  January,  1827. 
Mr.  Richard  Devens, 

Sir, — ^We  have  duly  received  your  favor  of  the  27th  ult.  and 
now  band  you  account  sales  of  your  rum,  received  per  schooner 
Rampart.  We  did  suppose  tliey  had  been  sent  some  time  since. 
We  were  compelled  to  give  a  long  credit  on  the  rum,  as  the  ar- 
ticle was  at  that  time  of  very  difficult  sale.  Respectfully  we  re- 
main your  obedient  servants.  G.  &  H.  LEWIS. 

Boston,  bth  January,  1827. 
Messrs.  G.  fy  fl.  Lewis, 

Gentlemen, — I  have  received  yours  of  2d  inst.  with  account 
sales  of  rum  per  Rampart,  in  which  there  are  others  beside  my- 
self interested.  I  will  therefore  thank  you  to  deduct  interest, 
and  remit  me  the  net  amount,  which  will  enable  me  to  settle  the 

«  

account.     Respectfully  yours.  R*  ^- 

Boston,  13lA  February,  1827. 
Messrs.  G.  fy  J3.  Lewis, 

Gentlemen,— I  wrote  you  on  the  5th,  respecting  the  net  pro- 
i  ceeds  of  16  puncheons  rum  you  received  per  Rampart,  and  re- 

^  quested  you  to  remit  me  the  net  proceeds,  but  have  never  re- 

ceived an  answer  to  my  letter.     On  receipt  of  my  present  com- 
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munication,  please  pay  over  to  Messrs.  Ooodhue  ^  Co.   the 
amount  due  me,  deducting  interest.     Yours  respectfulty. 

R.  D. 
The  said  rum  lay  in  the  custom-house  stoles  till  the   18th  of 
September,  1826,  when  the  same  was  entered  at  the  custom- 
house in  JVeto  York^  (the  form  of  entry  saying  nothing  of  the 
ownership,  which,  on  articles  paying  a  specific  duty,  is  not  re- 
quired at  JVet0  Yorkj)  and  the  bill  of  lading  and  invoice  presented 
at  the  same  time  at  the  custom-house ;  both  stating,  that  the  rum 
was  shipped  for  account  and  risk  of  it.  JJevens,     6.  L.  Leuris^ 
one  of  the  house  of  O.  fy  H.  Lewis^  as  principal,  and  the  plaiu- 
tifl^  Thomas  Knox^  as  his  surety,  gave  bonds  for  the  duties  oo 
the  rum,  amounting  to  $705,60  ;  one  half  payable  in  six  months, 
and  one  half  in  nine  months.     Before  either  bond  became  due, 
G.  fy  H.  Levns  failed,  and  the  plaintiff,  KnoXf  as  surety,  was 
called  upon  by  the  collector,  and  paid  the  bonds,  one  half  on  the 
f  9th  of  March,  and  one  half  on  the  19th  of  June,  1829,  being  the 
days  next  after  the  said  duties  were  due.    On  the  2d  of  January, 
1827,  G.  fy  H.  Lewis  sent  to  said  Devens  an  account  sales  of 
said  rum,  a  copy  whereof  is  hereto  annexed,  but  they  have  never 
paid  the  balance  thereof  to  the  said  Devens,     On  the  17th  of 
January,  1827,  G.  fy  H.  Lewis  made  an  assignment  to  T.  KrioXf 
C.  J.  Johnson^  and  J.  A,  Johnson^  to  secure  the  payment  of 
bonds  due  to  the  United  States,  a  copy  of  which  is  annexed. 
Upon  this  assignment,  the  assignees,  it  is  said,  have  realized  but 
$2728,17,  as  per  account  annexed,  and  they  believe  there  b 
very  little  probability  of  any  thing  more  being  received,  many  of 
the  debts  assigned  being  good  for  nothing,  and  those  against  Bat- 
idle.  Gray,  and  T.  Battelle,  having  been  compromised  by  taking 
T.  BatteUe^s  six  notes  of  $1000  each,  payable  in  one  to  six 
years  without  interest,  the  first  of  which  notes  became  due  on  the 
1st  of  January,    1829,  and  only  $500  has  been  paid  upon  the 
same,  and  it  is  doubtful  if  any  more  will  be  received  from  him. 
It  is  also  agreed,  that  said  Devens  and  Knox  were  wholly  unac- 
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qiiaiDted,  and  that  Derens  ne^er  requested  bim  tQ  sigp»  kkht  knew 
of  hia  sigoiogy  the  bonds  given  to  secure  the  duties  on  the  i^um^ 
Nor  did  s&id  Devens  ever  know  it  till  he  was  called  upon  imme- 
diately before  th»  commencement  of  the  present  action. 

Sales  of  \6  puntAeons  mm,  D.  per  schooner  Rampart^  Morgan, 
Master,  from  St.  Croix,  account  of  R.  Devens,  €f  Boston. 

-g    ^    • 

Septra  By  Stanton  if  Suydam  10  mo.  3d  j^r,  5  533  70  $378,10 
**  «  "  Heriman  if  Mish  6  «  "  «*  7  752  68  511,36 
«*    29.     «  J.  B.  H.  Odiome    10  "    «*    «        4    425    70      297,50 


16  1710  $1181,96 


CHARGES. 
Aug.  29.  To  daUes  on  1680  gals.  Sd.  pf.  at  42  $705,60 

bond  if  permit  $1,20,  advertisine  $2^. )  ^ ,  ^ 

labor  $2,44            .            .            .          5  ^* 

storage  $4,  cooperage  $2,72              .  6,72 

freight  $64,  lighterage  $4,          .            .  6B,00 
insurance  on  $480,  at  one  and  a  quarter 

per  cent, — half  per  cent,  commission  8,40 

commissions  and  guarantee,  5  per  cent.  59,10      853,96 

net  proceeds  to   credit  of  12.  Devens,  due 

4th  June,  1827 $328,00 

Errors  etc.  excepted. 
J^ew  York,  90th  September,  182a 

(Signed)  G.  ^  H.  LEWIS. 

Webster  and  Peabody  for  the  plaintiff*  This  is  a  case  id 
which  the  foreign  correspondent  of  the  defendant,  within  the 
scope  of  his  orders,  shipped  on  account  and  risk  of  the  defend- 
ant, certain  foreign  goods,  to  O.  fy  H.  Lewis  of  J^Tew  York. 
Neither  the  defendant  nor  the  Lewises  had  any  previous  knowl-» 
edge  of  the  intention  of  the  foreign  correspondent  to  make  the 
shipment.  But  after  it  was  made  known  to  them,  both  parties 
approved  of  and  confirmed  the  consignment  3  and  the  Lewises 
accepted  and  entered  the  goods,  and  Devens  gave  them  orders 
to  dispose  of  them. 
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On  the  arrival  of  the  goods,  and  their  being  entered  by  the 
Leunses  at  the  Custom-house,  one  of  them  became  principal,  and 
on  their  request  the  plaintiff  became  surety,  on  bonds  for  the 
payment  of  the  duties  to  the  United  States.  Before  the  bonds 
became  due  the  Lewises  failed,  and  the  plaintiff  as  surety  was 
compelled  to  pay  them. 

He-now  seeks  a  remedy  by  a  suit  against  Devens f  to  recoi^er 
the  amount  of  the  bonds,  as  money  paid  to  his  use,  at  his  request. 

To  sustain  his  claim,  the  plaintiff  must  show,  that  the  amount 
of  the  bonds  was  paid  to  the  use  of  Devens,  and  at  his  request* 
or  on  the  request  of  some  autliorized  agent  for  him.     And  1.  If 
upon  the  whole  case  it  appears,  that  Devens  was  the  importer  of 
the  goods,  or  that  by  the  act  of  Importation  he  became  liable 
for  tlie  duties  thereon ;  ilien,  whoever  paid  the  duties  on  the  im- 
portation, paid  them  for  the  benefit  or  use  of  Devens.      And 
2.  If  such  payment  was  made  necessarily  by  a  surety,  who  be- 
came surety  at  the  request  of  Devens^s  agent,  it  was  made  on 
Devens's  request. 

1.  Was  Devens  the  importer  ?  or  was  he,  by  the  act  of  im- 
portation, a  debtor  to  the  United  States  for  the  duties  accruing 
on  the  importation  ? 

Devens  was  the  owner  of  the  goods,  when  shipped  from  St. 
Croix  by  Battelle.  The  shipment  was  made  in  pursuance  of 
Battdleh  authority ;  and  from  the  moment  that  the  goods  were 
on  board,  till  tliey  arrived  at  JVeu^  York,  and  were  entered  and 
sold,  and  the  proceeds  realized  by  Devens,  they  were  at  his  risk. 
The  Lewises  were  as  ignorant  of  the  intended  shipment  to  ttiem, 
as  Devens  was.  Neither  had  notice  of  it  till  the  goods  arrived 
at  J^ew  York,  and  notice  of  the  shipment  was  received  by 
Devens.  When  that  was  done,  both  approved  of  the  shipment 
on  the  terms  of  it.  This  appears,  by  the  Lewises^  receiving  and 
entering  the  goods,  and  by  Devens^s  giving  them  orders  for  their 
sale.  On  their  arrival  it  was  in  the  power  of  Devens  to  have 
removed  them  into  other  hands,  or  to  have  ordered  them  to 
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Bostouj  into  bis  own  stores;  bat  be  preferred  to  confirm  the 
consignment  to  the  Lewises^  and  order  tbem  to  sell  them  for  bis 
account. 

Who,  then,  was' the  importer,  and  as  such  incurred  the  liabilitjr 
to  pay  the  duties  on  their  importation  f  Was  it  Devens^  by 
whose  procurement  tbey  were  brought  into  the  couotry  9  or  the 
Letoises^  who  knew  nothing  jof  them,  till  they  arrived  in  .ATeto 
Yorkj  to  their  address,  on  account  and  risk  of  Devens  ? 

In  the  case  of  tlie  United  States  vs.  Lyman^  (1  Mason  R.  482,) 
the  general  doctrine  was  discussed  at  length ;  and  the  decision  in 
that  case  has  generally  been  approved.  If  it  has  sometimes  been 
questioned,  it  has  never  been  over-ruled,  and  may  be  now  refer- 
red to  as  a  decision,  with  which  this  Court  is  satisfied,  and  which 
no  one  has  chosen  to  call  in  question  before  the  only  tribunal, 
which  has  the  power  of  controlling  the  decisions  of  this  Court. 

In  that  case  it  was  decided,  that  by  the  Act  of  Importation, 
the  importer  incurred  a  personal  debt  to  the  government  for  the 
duties ;  and  that  a  bond  given  for  that  debt,  by  other  persons,  is 
not  an  extinguishment  of  the  debt,  but  only  collateral  thereto. 
1  Mason^s  R.  505. 

By  the  Act  of  Importation,  then,  the  importer  incurred  a  debt 
to  the  United  States^  which  Knox^  the  plaintifi^  was  compelled 
to  pay,  by  force  of  the  bond. 

If  Devens  was  the  importer,  that  debt  was  paid  for  him,  and 
its  payment  relieved  him  from  a  liability  to  the  United  States^ 
which  he  would  still  be  liable  under,  but  for  the  plaintiff's  pay- 
ment of  the  bonds  in  question.  None  but  Devens  or  the  Lewises 
could  be  the  importer.  Which  of  them  was  it  ?  Devens,  by 
whose  procurement  the  goods  were  introduced  into  the  country  i 
or  the  Lewises,  who  knew  nothing  of  them  till  their  arrival  in 
Jfew-Torky  to  their  address,  on  account  oi Devens  9 

By  our  statutes,  the  owner  or  consignee,  or  in  their  absence, 
their  agents  or  factors,  are  the  only  persons  entitled  to  enter  and 
bond  the  goods ;  he  who  enters  and  bonds,  is  not,  therefore,  ipso 

VOL.  T.  49 
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faeio^  importer.  By  referring  to  the  common  definition  of  terms^ 
we  shall  find,  that  he  who  causes  the  thing  to  be  imported,  is  the 
importer.  But  he  may  be  a  citizen  and  resident  of  a  foreign 
country,  and  beyond  the  reach  of  our  laws.  It  b  for  this  reason^ 
that  by  our  statute  the  consignee,  as  well  as  the  owner,  is  made 
liable  for  the  duties ;  and  by  this  provision  the  government  are 
secure,  that  if  the  goods  are  received  into  the  country,  some  one 
will  be  found,  within  the  jurisdiction  of  the  government,  liable  for 
the  duties.  The  owner  is  the  immediate  debtor;  and  the  con- 
signee seems  to  be  a  substitute,  when  the  owner  is  a  foreigner, 
residing  abroad ;  or  like  a  bondsman  collaterally  liable,  if  the 
owner  be  a  United  States  citizen,  residing  at  home. 

The  alternative  of  owner  or  consignee  is  only  provided,  that 
some  person  may  be  always  found  under  the  jurisdiction,  liable 
for  the  duties.  The  owner  or  importer  is  still  liable,  and  the 
consignee  is  added  only  as  a  substitute,  if  the  owner  be  not  within 
the  reach  of  the  governments  process ;  or  as  a  collateral  surety, 
if  the  owner  reside  here.  It  is'difBcult  to  conceive^  that  the 
foreign  merchant  is  the  importer,  if  he  come  with  his  goods,  con- 
signed to  his  own  order,  and  after  arrival  and  before  entry,  coi>* 
sign  them  to  a  merchant  here, — and  not  the  importer,  if  he 
remain  at  home,  and  send  his  written  order  with  the  goods, 
consigning  them  to  a  merchant  here,  who  knows  nothing  of  the 
shipment,  till  the  arrival  of  the  goods. 

In  England  the  duties  are  usually  paid  on  the  entry  of  the 
goods*  When  by  accident  or  mistake  the  goods  are  delivered 
without  the  payment  of  the  duties,  it  becomes  necessary  to  resort 
to  those  who  incur  the  debt  by  the  Act  of  Importation.  And 
thej  are  always  considered  liable  till  the  duties  are  paid ;  and 
every  one  who  is  owner  or  interested  in  the  goods,  is  so  liable* 
And  if  the  owner  reside  abroad,  the  factor  within  the  kingdom^ 
having  no  interest  but  his  commissions,  is  liable.  And  if  several 
are  jointly  interested,  the  crown  may  recover  the  duties  of  any 
one  interested.    Manning^s  Practice  of  the  Court  ofExch*  203^ 
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Skinner^  for  himself  and  four  others,  made  an  importation,  and 
entered  the  goods ;  and  by  mistake  received  them  without  paying 
the  customs.  Skinner  then  became  bankrupt,  and  his  whole 
effects  were  distributed.  On  information,  the  whole  five  inter- 
ested were  held  debtors  to  the  crown,  and  they  all  remained 
liable,  till  the  duties  were  paid.  Aiiomey-General  vs.  Sianyforih 
et  al.j  Bunb,  97. 

If  the  owner,  being  within  the  government,  by  the  Act  of  Im- 
portation is  liable,  and  becomes  the  principal  debtor  for  the 
duties,  it  only  remains  to  ascertain  who  was  the  owner  of  the 
goods  in  question,  at  the  time  of  their  importation.  They  were 
purchased  with  the  funds  of  D^eruj  and  by  his  procurement, 
and  in  pursuance  of  his  orders  shipped  to  this  country.  They 
came  on  his  account  and  risk  ;  and  until  their  being  landed  and 
entered,  and  bonded,  it  does  not  appear  that  any  other  person 
bad  any  interest  in,  or  control  over  them.  It  does  not  appear, 
that  the  Lewises  had  any  knowledge  of  the  shipment  till  the 
arrival  of  the  goods,  or  any  interest  in  them  at  any  time,  beyond 
their  commissions.  On  their  arrival,  both  before  and  after  their 
being  entered  and  bonded,  it  was  at  Devens^s  option  to  take  the 
goods  into  his  own  possession,  or  consign  them  for  sale  to  any 
other  house.  But  he  chose  to  give  orders  to  the  Lewises  to  sell 
them  for  his  account  Devens  appears,  therefore,  to  have  been 
both  the  sole  owner  and  importer.  By  the  Act  of  Importation 
he  became  the  debtor  of  the  government,  for  the  duties.  The 
plaintiff  by  paying  them  discharged  a  debt  to  Devensj  and  there- 
fore paid  the  money  to  his  use.  If  it  were  paid  at  his  request,  or 
at  the  request  of  any  one  authorized  to  act  for  him,  the  plaintiff's 
title  to  recover  is  made  out.  The  Lewises  were  the  agents  of 
Devens^  acting  in  that  capacity  for  a  commission.  They  received 
the  goods  for  his  account,  at  first  by  the  order  of  bis  foreign 
agent,  and  afterwards  entered  and  sold  tliem,  by  his  own  order. 
If  one  requests  another  to  enter  and  bond  goods  for  him,  inas- 
iDuch  as  he  knows  there  must  be  a  surety,  by  this  act  he  im* 
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p]ied]y  directs  his  correspondent  to  request  sorae  one  to  become 
surety,  and  he  who  so  becomes  surety,  and  is  thereupon  obliged 
to  pay  the  duties,  does  it  by  the  request  of  the  owner,  to  relieve 
bim  from  a  debt  to  the  government,  which  he  cannot  evade 
without  payment. 

The  object  of  our  government,  in  making  the  existing  laws,  is 
to  secure,  in  all  events,  the  payment  of  the  duties  on  importa- 
tions ;  and  their  payment  being  secured,  to  give  every  possible 
facility  and  indulgence  to  the  merchant. 

If  the  importer,  by  the  Act  of  Importation,  incurs  a  debt  to  the 
government,  he  roust  remain  liable  for  that  debt  till  it  is  paid ; 
and  he  who  pays  it,  pays  money  for  the  relief  and  to  the  use  of 
the  importer. 

If  the  doctrine  be  established,  that  the  consignee  of  one  of 
our  own  citizens,  residing  at  home,  is  the  sole  importer,  and  alone 
becomes  liable  for  the  duties,  a  door  for  fraud  wxU,  by  such  a 
decision,  be  opened,  as  wide  as  could  be  wished  for  unprincipled 
speculation ;  and  the  government  may  be  indefinitely  defrauded 
of  its  revenue. 

If  a  merchant  in  any  other  place,  have  a  debtor  in  New  York, 
with  credit  enough  to  enter  goods,  and  give  a  bondsman  equally 
responsible  with  himself,  but  without  property  to  pay  his  debts, 
that  creditor  may  carry  a  cargo  to  St.  TfiomaSj  and  consign  it  to 
a  known  correspondent  of  his  delinquent  debtor,  and  order  the 
proceeds  to  be  invested  in  produce  and  shipped  by  the  first  vessel 
to  the  United  States^  after  he  has  found  that  such  vessel  will  go 
to  JVeti;  York*  He  will  thus  be  secure,  that  the  return  cargo 
will  go  to  his  insolvent  correspondent  in  J\ew  Yorkj  without  his 
having  ordered  it,  or  given  any  directions  to  that  effect.  After 
it  is  entered  and  bonded,  he  may  take  it  into  his  own  hands,  and 
give  his  insolvent  debtor  credit  for  the  duties,  and  thus  securely 
transfer  his  debt  to  the  United  States.  Such  speculations  may 
be  safely  mslde,  and  doubdess  will  be,  if  the  existing  laws  are 
found  so  far  to  fail  of  their  object,  that  correct  judicial  constrao* 
tions  of  them  will  encourage  such  adventures. 
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This  is  only  one  case,  in  which  fraud  might  be  practised  under 
sucli  a  decision  as  the  defendant's  counsel  contend  for ;  but  many 
others  might  easily  be  contrived  by  common  ingenuity. 

Welsh  for  the  defendant.  The  plaintiff  in  this  action  claims  of 
the  defendant  to  be  reimbursed  by  him  the  amount  of  duties, 
paid  as  surety  on  certain  bonds  given  to  the  United  StcUes^  by 
Oabriel  Lems^  of  JVew  Torkj  as  principal,  and  the  plaintiff  as 
surety,  the  conditions  of  which  were,  that  the  said  Levna  should 
pay  to  the  United  States  the  duties  accruing  on  the  impor- 
tation of  sixteen  hogsheads  of  rum,  shipped  and  consigned  to 
G.  ^  L.  Leunsy  by  Thomas  BatteUe,  of  St*  Croixy  on  account 
of  the  defendant,  who  was  the  ownei'  of  the  rum.  Before  the 
bonds  became  due,  the  Lewises  failed,  and  when  due,  were  paid 
by  the  plaintiff  as  surety. 

It  is  urged,  that  the  defendant  is  bound  to  refund  the  amount 
of  the  duties  thus  paid,  because  he  was  the  importer  of  the  goods, 
and  that,  by  the  Act  of  Importation,  he  became  liable  for  the 
duties,  and  that  whoever  paid  the  duties,  paid  them  for  his  ben- 
efit or  use. 

Suppose  it  be  true,  that  the  defendant^  being  the  owner  of 
the  goods,  was  liable  for  the  duties  on  their  importation,  and  so 
continued  until  they  were  entered,  and  the  duties  secured  by  the 
bond  given  by  LevnSy  as  principal,  and  Ehox^  as  surety ;  from 
that  moment,  his  personal  liability  to  the  United  States^  and  the 
lien,  which  until  then  had  attached  on  the  goods,  were  dissolved. 
The  reception  of  the  bonds  by  the  United  States  was  a  full 
satisfaction  of  any  claim,  which  by  statute,  or  general  principles 
of  law,  the  United  States  had  against  the  person  of  the  owner,  or 
importer,  or  the  goods  ;  and  of  course,  if  tlie  bonds  had  not  been 
paid,  the  United  States  could  not  have  recovered  the  amount  of 
duties  from  the  owner  of  the  goods. 

The  plaintiff  relies  on  the  authority  of  the  case  of  the  United 
States  vs.  Lyman j  ( 1  Mason  JR.  505,)  for  the  support  of  his  first 
position,  that  a  bond  given  to  the  United  Stutes  is  not  an  extin* 
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guishmeDt  of  the  debt  accruing  to  the  United  StafeSf  on  tbe 
importation  of  merchandise.  It  is  of  no  importance  to  ascertain, 
how  far  the  United  States  has,  if  any,  cumulative  remedies  for 
the  collection  of  debts,  contracted  with  them  by  the  importation  of 
merchandise,  as  it  is  certain,  that  they  are  not  transferable  to  a 
surety  in  a  bond  given  to  secure  such  duties* 

But  it  is  denied,  that  the  defendant,  although  the  owner,  was 
the  importer  of  the  rum,  or  that,  in  that  character,  he  was  ever 
personally  liable  for  the  amount  of  the  duties,  ^ich  became  due 
to  tbe  United  States  on  its  importation.     It  will  be  seen,  in  tbe 
128th  Chapter  of  the  Revenue  Act  of  1799,  that  the  owner,  or 
consignee,  or  in  case  of  his  absence,  or  sickness,  his  factor,  or 
agent,  are  the  only  persons,  to  whom  the  law  aHows  a  credit  for 
^he  duties,  to  be  given  at  the  custom-house.     Upon  which.  Judge 
Story  inquires,  in  The  United  States  vs.  JLymany  ^^  From  whom, 
then,  does  the  debt  accrue  ?  "      And  he  answers,  ^*  Beyond  aO 
doubt  from'  the  importer,  be  he  the  owner,  or  the  consignee  of 
the  goods."    It  is  undeniable,  then,  that  the  debt  accruing  to  the 
United  States  on  the  importation  of  the  sixteen  hogsheads  of 
rum,  was  a  debt  contracted  by  the  importers,  the  Messrs.  LiewiSj 
and  was  never  the  debt  of  the  defendant,  because  he  was  absent 
from  JVew  Torkj  and  a  resident  merchant  of  Boston,  at  the  time 
of  the  importation  of  the  rum  into  the  former  place,  was  not  con- 
signee, nor,  in  any  legal  sense,  the  importer. 

Tbe  provisions  of  the  law  are  positive,  and  it  is  against  aD  rulea 
of  construction^  to  give  to  them  a  different  signification,  by  sup- 
posing an  intention  in  the  legislature,  at  variance  with  the  lan- 
guage used. 

The  reason  given  by  Judge  Story,  in  the  case  of  the  United 
States  vs.  Lyman,  for  hb  opinion,  that  the  debt,  which  accrued 
to  the  United  States  on  the  importation  of  the  teas,  was  not  ex- 
tinguished by  the  bonds  given  to  secure  tbe  payment  of  the 
duties,  was,  that  they  were  the  bonds  of  a  purchaser,  who  had 
no  interest  in  them  at  the  time  of  the  importation,  and  coidd, 
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therefore,  be  considered  only  as  coilateral  security,  and  not  an 
extiogubhmeDt  of  the  debt*  This  makes  it  a  diflferent  case  from 
the  present* 

But  whether  the  Messrs.  hewis^  or  the  defendant,  be  consid- 
ered the  importers  of  the  rum ;  in  either  case,  the  claim,  which 
the  United  States  had  on  the  latter,  as  owner,  at  the  time  of  its 
importation,  was  extinguished,  and  became  merged  in  the  bond, 
which  LewUf  as  principal,  and  KnoXy  as  surety,  gave  to  the 
United  States,  for  those  duties. 

In  the  case  of  United  States  vs.  Astley  et  dl.,  (3  fFashingtim's 
R.  508,)  it  is  virtually  decided,  that  the  United  States,  by  taking 
a  bond  to  secure  the  duties  on  goods,  extinguished  the  debt,  for 
which  it  was  given,  and  no  distinction  is  made  between  the  bond 
of  a  stranger,  owner,  consignee,  or  importer. 

In  Tom  vs.  Goodrich  et  al.,  (2  Johnson,  213,)  it  was  decided 
by  Justice  Thon^on,  that  the  giving  of  a  bond  to  secure  the 
payment  of  duties  on  merchandise,  was  an  extinguishment  of  the 
debt  to  the  United  States  for  those  duties. 

It  is  clear,  from  all  the  cases,  in  which  this  question  has  pre* 
sented  itself,  that  the  acceptance  of  the  bond  is  an  extinguish* 
ment  of  the  simple  contract  debt,  due  to  the  United  States  for 
the  duties,  inasmuch  as  it  is  a  security  of  a  higher  character. 

The  liability,  then,  to  pay  the  debt  accruing  to  the  United 
States  on  the  importation  of  this  rum,  was  on  the  Lewises  ;  and 
the  plaintiff,  the  surety  in  the  bonds  given  to  secure  this  debt^ 
must  be  considered  as  having  incurred  his  Tiability  on  their 
account,  on  their  credit,  and  at  their  request ;  and  it  is  to  them^ 
that  he  must  have  recourse  for  the  reimbursement  of  the  money, 
which  he  has  paid  to  the  United  States,  as  surety  on  their  bonds. 
Indeed  it  is  evident  from  his  conduct,  that  he  bad  incurred  this 
fiability  on  their  sole  credit ;  for  he  takes  from  them  an  assign- 
ment of  all  their  effects  in  January,  1827,  to  secure  these  and 
other  bonds,  in  which  he  had  become  their  surety ;  he  gives  no 
notice  to  the  defendant,  that  be  should  hold  him  responsible,  as 
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the  owoer  of  the  goods,  for  the  amount  he  might  be  called  on  to 
psy,  in  case  of  the  Letnses^  default.  The  defendant  was  a  stranger, 
and  unknown  to  him,  as  owner,  until  after  the  failure,  of  Messrs* 
Lewis  J  and  not  until  he  had  ascertained,  that  he  was  not  secured 
by  the  property  assigned  to  him,  did  he  give  the  defendant  notice, 
that  he  held  him  responsible  for  the  amount  of  duties  on  the 
rum,  which  he  had  paid. 

Where  a  party  is  called  on  to  pay  money  in  consequence  of 
another,  having  paid  money,  as  his  surety  on  a  bond,  the  execu<- 
tion  of  the  instrument  must  be  proved,  and  it  must  be  shown,  tbat 
he  signed  the  bond  at  the  request  of  the  principal. 

All  the  facts  in  the  case  prove,  that  the  plaintiff  became  surety 
in  these  bonds  at  the  request,  and  for  the  accommodation   of 
the  hewists^  who  held  the  goods,  on  which  the  duties  accrued,  or 
the  proceeds  of  them,  as  a  fund,  with  which  they  could  pay  the 
bonds. 

No  case  has  been  shown,  or  can  be  found,  of  an  implied  prom- 
ise to  indemnify  a  surety,  except  by  persons,  at  whose  request 
the  surety  executed  the  bond,  and  who  were  parties  to  it.  It 
has  never  been  extended  beyond  the  parties,  who  executed  the 
instrument. 

In  the  case  of  Tom  vs.  Goodrich  et  al,y  before  cited,  which 
is  the  case  of  a  surety,  who  signed  a  bond  for  duties  for  one  of 
a  firm,  as  principal,  on  merchandise  imported  by  the  firm. 
Justice  Thompson  says,  the  law  does  not  imply  a  promise  by  all 
the  persons,  who  may  be  benefited  in  consequence  of  payment  by 
a  surety,  but  only  by  the  person,  whose  debt  is  discharged. 

Chief  Justice  Kent,  in  the  same  case,  observes,  "  The  plaintiff 
executed  the  bond  as  his  surety,  and  cannot  charge  any  other 
person  as  principal.  There  is  no  privity  between  the  parties,  but 
what  arises  from  the  bond.  It  would  be  refining  upon  the  doc- 
trine of  implied  assumpsits,  and  going  beyond  every  case,  to 
consider  the  surety  in  a  bond  as  having,  by  that  act,  a  remedy 
at  law  against  other  persons,  for  whom  the  principal  in  the  bond 
may  have  acted  as  trustee." 


OCTOBEJBL  TBRM,  1829.  393 

Knox  va,  Devens, 

The  cases  cited  by  the  plaintiff's  counsel  frotii  the  Exchequer 
Reports,  and  their  observations  u|;|pn  them,  have  no  application 
to  questions  arising  on  bonds  given  to  the  United  States^  as  secu- 
rity for  duties  on  goods  imported  into  this  country.  The  laws  of 
Great  Britain  require,  that  tlie  duties  on  goods  entered  for 
consumption,  should  be  paid  in  money.  No  bonds  are  taken  in 
that  case  ;  the  system  of  credits  for  duties,  which  is  almost  uni- 
versally practised  in  this,  is  unknown  in  that  country.  In  the 
cases  cited  by  them,  the  lien  on  tlie  goods  for  the  duties  attached 
to  them,  and  the  claim  against  the  importers,  who  were  the  joint 
owners,  was  unimpaired,  and  it  was  merely  decided,  that  t|^e 
crown  could  recover  the  duties  of  either  of  the  joint  owners. 
There  is  no  doubt,  tliat  this  Court,  under  the  same  circumstan-* 
ces,  wbuld  have  made  a  similar  decbion  ;  but  this  is  not  the  case 
under  consideration. 

There  can  be  no  such  fraud  practised  on  the  government,  as 
the  plaintiff's  counsel  apprehend  from  the  establishment  of  the 
principles,  on  which  the  defence  in  this  case  is  predicated.  It  is 
frue,  that  a  solitary  instance  might  occasionally  occur,  of  a  mer- 
chact's  consigning  goods  to  his  insolvent  debtor,  and  inducing 
him  to  enter  them,  as  consignee,  or  importer,  give  his  secujity 
for  the  duties,  and  charge  his  creditor,  the  owner  of  the  goods, 
with  those  duties,  and  in  that  way  secure  his  debt ;  but  to  effect 
such  an  object,  there  must  be  the  co-operation  of  another  party, 
the  surety,  and  there  must  be  a  risk  incurred  by  the  creditor, 
which  he  would  not  willingly  do,  of  pacing  more  property  under 
the  controul  of  his  debtor ;  and  above  all,  it  would  be  a  fraud  on 
the  government,  which  could  not  fail  of  being  discovered. 

Besides,  consignees  being  generally  commission  merchants, 
and  not  so  much  exposed  to  the  casualties  of  trade,  would  a&rd 
better  security  to  the  government  for  the  payment  of  the  duties 
on  goods  consigned  to  them,  than  merchants  of  other  classes. 

The  law  has  existed  a  long  time,  and  if  such  frauds  had  been 
praciicaUe  under  colour  of  its  provisions,  they  must  have  been 
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known,  as  they  must  in  all  cases  have  occasioned   losses  to   the 
government,  which  it  is  well  known  have  been  very  smalL 

The  inconvenience  and  losses  in  trade,  which  would  arise  from 
these  lurking  liabilities,  which  the  plaintiff's  counsel  conteod  for, 
would  be  far  more  formidable  evils,  than  any,  which  the  govera* 
ment  would  experience  from  a  different  doctrine. 

If  the  law  be  defective  in  this  respect,  the  remedy  must  be  by 
legislation,  and  not  by  construction. - 

S.   Hubbard  on   the  same   side.      There  is  no   privity   of 
contract  between  those  parties ;    and  if  any  claim,  therefore, . 
exists  on  the  part  of  the  plaintiff,  it  arises  from  the  legal  liability 
of  the  defendant.     Now  to  maintain,  that  there  is  such  a  legal 
jiability,  the  plaintiff  must  himself  satisfy  the  Court,  that  the  de- 
fendant was  personally  liable  to  pay  these  duties.      And  the 
plaintiff,  aware  of  this,  asserts,  that  the  defendant  was  importer 
of  the  goods ;  but  the  facts  warrant  no  such  assertion.     The  rum 
was  shipped  by  Battdle^  and  consigned  to  O.  fy  H.  Lewis^ 
without  the  order  or  knowledge  of  the  defendant.    It  was  actually 
imported  into  H'ew  York,  and  the  consignment  accepted  by  the 
Lewises^  without  his  knowledge.     By  receiving  the  consignment, 
the  Messrs,  Letms  became  the  importers  and  as  such  legally 
liable  to  the  United  States^  apd  not  the  owner ;   for  the  statute 
in  our  judgment,  does  not  make  both  owner  and  consignee  as 
such,  responsible.     In  this  case,  the  defendant  residing  in  another 
state  is  to  be  considered  as  a  foreigner ;  (and  citizens  of  other 
states  are  often  so  treated,  in  their  commercial  transactions.     4 
Wheat.  438,   The  Gen.  Smith;   2  Peters,  686,  Buckner  vs. 
Firdey ;)  and  as  an  absent  foreigner,  he  was  not  liable  for  the 
duties.      The  legal  liability,   therefore,   was   incurred   by   the 
Messrs.  Lewis,  and  not  by  the  defendant.     For  whom,  then,  was 
the  plaintiff  surety  ?  not  for  the  defendant.     The  incidental  ben- 
efit accruing  to  the  defendant,  does  not  raise  a  cause  of  action 
against  him.     But  the  plaintiff  was  surety  for  only  one  of  the 
Messrs.  I^wis;  be  bad  then  no  claim  even  on  them.     It  was  not 
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the  individual  Mr.  Lewis^  that  signed  the  bond,  wlio  was  the 
agent  oi  the  defendant ;  but  the  Messrs.  Lewis  were  joint  agents. 
If  the  plaintiff,  then,  had  no  claim  on  the  agents  of  the  defendant, 
surely  be  has  not  on  the  defendant,  of  whom  he  was  wholly 
ignorant,  when  he  signed  the  bond ;  and  the  cases  of  United 
States  vs.  Astley^  and  Goodrich  vs.  Tom^  cited  by  Mr.  fVeUh^ 
and  the  case  of  Sluby  vs.  ChampUn^  4  Johns.  461,  clearly  main- 
tain this  position  of  the  defendant. 

Once  more,  no  right  of  action  exists  in  this  case,  because  the 
plaintiff  has  paid  the  Messrs.  Lewisy  his  agents,  the  amount  of  this 
bond.  It  will  be  recollected,  that  the  goods  were  consigned  by 
Battelky  without  the  knowle'dge  of  the  defendant.  When  he 
heard  of  the  consignment,  he  gave  orders  to  sell  for  cash,  or 
guaranty  the  sales.  The  Messrs.  Lems  accepted  the  consign- 
ment under  these  instructions,  and  diey  had,  therefore,  no  author- 
ity to  contract  any  debt  for  the  defendant,  nor  to  bind  him  per- 
sonally, for  liabilities  incurred  by  tliem,  in  entering,  storing,  and 
disposing  of  the  goods ;  and  having  by  the  sale  received  the 
proceeds  of  the  goods  under  their  own  guaranty,  before  their 
insolvency,  no  debt  existed  against  the  defendant,  at  the  time 
when  the  bond  was  paid.  Of  what  avail  would  be  the  directions 
to  sell  for  cash,  and  under  guaranty,  if  the  owner  of  goods, 
notwitlistanding,  may  be  charged  with  every  debt  of  every  person 
employed  by  the  commission  merchant  in  relation  to  his  goods. 
Such  a  cosequence  would  be  much  more  detrimental  to  the  in- 
tercourse among  merchants,  and  eventually  more  injurious  to  the 
revenue  of  the  United  States^  than  the  evils  to  be  apprehended 
from  treating  the  importer  as  the  person  legally  liable  for  the  du- 
ties on  goods,  and  not  the  owner,  unless  he  be  importer  also. 

Stort  J.  If  1  thought  any  thing,  which  I  should  decide  in 
tliis  case,  would  shake  in  any,  the  most  remote  degree,  the  de- 
cision in  United  States  vs.  Ljfman^  (1  Mason  R.  482,)  I  should 
exceedingly  regret  it,  for  to  that  decision,  after  much  considera- 
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tiony  my  niiuU  deliberately  adheres.     But  it  appears  to  ine,  that 
the  present  case  stands  upon  wholly  independent  principles.      In 
the  case  of  United  States  vs,  Lyman^  Mr.  Lyman  was  both  aum^ 
er  and  consignee  at  the  time  when  the  goods  were  imported. 
After  the  entry  of  the  ship  at  the  custom-house  be  sold  the  teas 
in  question,  and  the  purchaser,  after  the  sale,  gave  a  bond  at  the 
custom-house  for  the  duties.     No  question  arose  there,  whether 
the  United  States  had  a  remedy  against  the  owner  of  the  goods 
for  the  duties,  where  they  had  been  originally  consigned   to  a 
third  person,  who  had  regtilarly  entered  them  as  ams^nee,  and 
given  a  bond  for  the  ituties.     Upon  that  question,  as  at  present 
advised,  I  should  have  arrived  at  a  very  different  conclusion  from 
that,  which  governed  the  Court  b  the  former  case. 

The  Revenue  CoUecdoo  Act  of  1799,  ch.  128,  (^  36,)  pro- 
vides, that  the  entry  of  foreign  goods,  imported  into  the  United 
States^  shall  be  made  at  the  custom-house  by  the  owner  or  own^ 
ersy  consignee  or  consigneesj  or,  in  their  absence  or  sickness,  by 
tbeir  known  agent  or  factor ;   and  it  prescribes  an  oath  to  be 
taken  on  that  occasion.     Before  any  permit  to  land  the  same 
goods  can  be  obtained,  the  duties  must  be  paid,  or  secured  to 
be  paid,  by  the  importer,  (whether  he  be  owner  or  consignee,)  in 
the  manner  prescribed  by  the  62d  section  of  the  same  act.     If 
die  act  had  stopped  here,  there  wouM  not  seem  much  room  to 
doubt  its  real  object  and  purport.     Importations  might  be  made 
by  persons  resident  in  the  State  or  District  on  their  own  account. 
They  might,  on  the  other  hand,  be  made  by  such  persons,  not 
on  their  own  account,  but  for  the  use  and  benefit  of  third  per- 
sons.    In  each  case,  the  party  m^Jdng  the  importation,  whether 
on  his  own  account,  or  for  others,  may  properly  and  technically 
be  deemed  the  importer.     It  could  not  have  escaped  the  notice 
of  Congress,  that  the  course  of  trade  was  to  impoit  largely  on 
consignment,  sometimes  for  the  use  and  benefit  of  a  foreign  mer- 
chant, and  sometimes  for  the  use  and  benefit  of  a  distant  domes- 
tic merchant.     In  either  case  it  would  be  highly  inconvenient  to 
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require,  that  the  real  owners  should  give  bonds  for  the  duties,  or 
that  tlie  usual  terms  of  credit  in  other  cases  should  be  withdrawn 
from  them.  Wlien,  therefore,  the  Act  required,  that  the  con- 
signee should  enter  the  goods,  and  should  give  bonds  for  the 
payment  of  duties  in  the  same  manner  as  the  owner ;  when,  in 
the  same  sentence,  ufto^/Iottf,  it  treats  the  consignee  as  having 
the  same  rights  and  the  same  responsibility  as  the  owner ;  when 
it  farther  deems  the  importer  the  real  and  original  debtor  for  the 
duties  due  on  importation ;  the  natural  inference  is^  that,  for  the 
purposes  of  the  act,  the  consignee  is  deemed  the  owner,  and  that 
he  and  he  alone  is  the  original  debtor  for  the  duties.^  But  the 
act  does  not  leave  this  to  mere  inference  from  general  principles 
of  interpretation.  It  expressly  declares,  in  the  close  of  the  63d 
section,  in  order  to  prevent  frauds  arising  from  collusive  transfers, 
*'  that  all  goods,  Sec.  imported  into  the  United  States,  shall,  for 
the  purposes  of  this  act,  be  deemed  and  held  to  be  the  property 
of  the  persons  to  whom  the  said  goods,  ^c.  may  be  consigned, 
any  sale,  transfer,  or  assignment,  prior  to  die  entry  and  payment, 
or  securing  the  payment  of  the  dudes  on  the  said  goods,  &c. 
and  the  payment  of  all  bonds  then  due  end  unsatisfied  by  the 
said  consignee,  to  the>contrary  notwithstanding.''  So  that  in  re- 
spect to  the  United  States  and  ttie  payment  of  duties,  the  con- 
signee is  treated  as  the  real  owner.  How,  then,  can  it  be  said, 
that  if  the  consignee,  after  giving  bond  with  sureties  for  the  du- 
ties, should  fail,  so  that  the  bond  should  remain  unsatisfied,  the 
United  States  might  still  elect  to  proceed  against  the  real  owner 
lor  the  payment  of  duties,  when  the  act  has  declared,  that  the 
consignee  shall  be  deemed  the  owner  for  the  purposes  of  the  act  f 
That  would  be  to  hold  him  owner, end  not  owner  in  the  same 
breath  i  It  appears  to  me,  that  when  a  person  is  a  bond  fide 
consignee,  the  liabifity  to  pay  duties  attaches  to  him  as  importer, 

1  Su  JHiom^  Cknerai  vs.  Strmn/fariht  Buffh.  R.  9T.-^Momey  Gene- 
ral vs.  Week»,  Bunb.  R.  383,  fSlL-^United  States  vs.  Hathawmf,  B  Ma- 
son  R.  324, 837. 
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and  to  him  only ;  and  that,  whb  reference  both  to  the  language 
and  the  policy  of  the  act,  it  matters  not,  who  may  be  the  parties 
having  any  uherior  beneficiary  interest  in  the  goods.      Xhe   law 
looks  to  the  fact  of  consignment,  and  recognises  the  partj,   who 
appears  as  consignee  on  tlie  manifest  and  bill  of  lading  and  in- 
voice, (which  are  to  govern  the  entry,)  as  the  substantial  owner. 
It  does  not  choose  to  tmst  to  the  uncertain  results  of  other  evi- 
dence to  establish  the  true  ownership ;  but  it  adopts  a  convenient 
and  easy  rule,  by  which  to  guide  public  officers  promptly  in  their 
duty,  as  well  as  parties  in  tiieir  responsibility.     Why  else  is  there 
such  solicitude  manifested  throughout  the  act  upon  the  subject  of 
consignments  ?    The  master  is  required  in  his  manifest  to  state 
the  name  of  the  consignee.     The  original  bill  of  lading  and  in- 
voice are  to  be  produced  and  sworn  to  upon  the  entry  ;  and  the 
fact  is  to  be  stated  upon  oath,  whether  the  goods  are  on  account 
of  the  party  or  on  consignment.      But  in  cases  of  consignment 
tlie  names  of  the  actual  owner  of  the  goods  is  not  required  to  be 
disclosed.     If,  on  the  other  hand,  the  entry  is  by  a  mere  agent 
or  factor,  the  name  of  the  party,  for  whom  he  acts,  whether  he  be 
owner  or  consignee,  is  required  to  be  disclosed.^   I  cannot  there- 
fore admit,  that,  in  the  case  of  a  genuine  bond  fide  consignment, 
the  owner  of  the  goods,  (not  being  the  consignee,)  whether  be 
be  a  foreigner  or  a  domiciled  citis&en,  would,  upon  the  failure  of 
the  consignee  to  pay  the  bond  given  for  duties,  be  responsible 
to  the  United  Slates  tlicrefor.     What  would  be  the  case,  where 
the  consignment  was  fraudulent,  and  intended  as  a  cheat  upon 
the  United  Statesy  it  is  not  necessary  to  decide.     That  might 
perhaps  justify  the  application  of  other  principles. 

The  argument,  then,  so  far  as  it  is  bottomed  upon  the  ground, 
that  the  defendant  would  have  been  liable  to  the  United  Siatei 
for  the  duties,  if  they  had  remained  unpaid,  cannot  be  support- 


^  See  ad  of  1799,  cA.  128^  §  33, 36, 63.—.$^  aUo  Monuff  Qtnavi  vs. 
WeekM,  £un6.  it  323,  334. 
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ed.  I  agree,  that  the  importer  is  liable  for  the  duties  to  the 
United  States  ;  but  I  cannot  agree,  that  the  Messrs.  JLewis  were 
not,  in  the  sense  of  the  act  of  Congress,  importers,  and  person- 
ally and  exclusively  liable  as  consignees  for  the  duties. 

But  if  it  were  otherwise,  it  would  by  no  means  follow,  that  be- 
cause the  defendant  might  be  personally  liable  for  the  duties  to 
the  United  Staiesj  therefore  the  plaintiff,  having  paid  them,  is 
entitled  to  recover  the  amount  from  the  defendant.  To  justify 
such  a  conclusion  there  must  be  some  privity  established  between 
the  parties.  If  the  plaintiff  had  paid  the  duties,  or  bad  become 
surety  on  the  custom-house  bond,  at  the  request  of  the  defen- 
dant, that  might  have  raised  an  implied  obligation  on  his  part  to 
indemnify  the  plaintiff.  But  the  facts  of  the  present  case  raise 
no  such  presumption.  The  goods  were  consigned  to  the  Messrs. 
Lewis;  and  were  entered  by  them,  as  consignees,  at  the  custom- 
house, in  the  manner  authorized  and  prescribed  by  law.  One 
of  the  firm  gave  his  bond  for  the  duties,  and  the  plaintiff  became 
surety  on  that  bond,  at  the  request  of  the  principal  in  the  bond, 
without  any  notice  to,  or  any  request  of  the  defendant.  The 
plaintiff  then  became  surety,  not  for  the  defendant,  but  for  the 
principal  in  4he  bond.  When  it  was  paid  it  was  money  paid  for 
the  proper  debt  of  the  same  party.  It  was  in  no  just  sense 
money  paid  for  the  defendant,  because  he  was  not  a  debtor  upon 
the  bond,  to  which  the  obligation  of  suretyship  attached.  He 
might  be  beneficially  interested  in  the  payment ;  but  that  is  not 
sufficient  to  create  a  legal  obligation  to  pay  it.  It  makes  no  dif- 
ference, that  the  goods  were  shipped  on  account  and  risk  of  the 
defendant,  and  so  appeared  u|X>n  the  bill  of  lading  and  invoice 
produced  at  the  custom-liouse.  That  did  not,  as  between  the 
parties  to  the  custom-house  bond,  make  the  bond  less  the  proper 
debt  of  the  consignee.  The  consignee  was  still  by  law  required 
to  give  the  bond,  and  contract  a  personal  obligation  to  pay  the 
duties ;  and  the  surety  was  his  security  for*  the  payment  of  the 
same.     There  was  no  privity  between  him  and  the  defendant 
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in  respect  to  that  obligation.  It  is  common  learning,  that,  if  .4 
owe  a  debt  to  Bj  C  cannot,  by  paying  it  without  jPs  request  or 
co-operation,  create  an  obligation  on  the  part  of  .4  to  repay  it  to 
him.  And  if  C  becomes  surety  for  JD,  for  the  proper  debt  of  mdj 
C  cannot,  by  the  mere  discharge  of  the  debt,  entitle  himself  to 
recover  over  against  A.  The  reason,  in  both  cases,  is  the  same. 
There  is  no  privily  between  the  parties*  Neither  of  these  cases 
b  so  strong,  in  point  of  law,  for  the  defendant,  as  the  present 
case ;  for  here,  the  consignees  were  primarily  bound,  as  con- 
signees, to  give  the  bond,  and  pay  the  duties,  as  a  personal  debt, 
to  the  government,  whoever  might  be  ultimately  interested  to 
them. 

This  is  the  view  of  the  case,  which  I  should  be  disposed  to 
take  upon  principle.  But  there  are  authorities  directly  in  point. 
In  Tom  vs.  Goodrich^  (2  Johns.  R,  213,)  the  goods  were  im- 
ported by  a  co-partnership  ntJVew  York;  one  of  the  partners 
gave  bonds  at  the  custom-house,  with  the  plaintiff  as  his  surety  ; 
the  surety  paid  the  bonds,  and  now  brought  his  suit  to  recover 
the  amount  against  the  surviving  partners.  Some  objections 
jirose  from  the  form  of  the  declaration.  But  the  Court  decided 
against  the  recovery,  mainly  upon  the  ground,  that  the  debt,  for 
which  the  plaintiff  became  surety,  was  tlie  debt  of  the  partner 
only,  who  gave  the  bond,  and  that  a  promise  to  indemnify,  and  to 
refund  upon  payment  of  the  money,  ought  to  be  implied  only 
against  the  partner  giving  the  bond.  Mr.  Justice  Tompkbu  there 
said,  (and  in  that  opinion  my  brother  Thomp$on  concurred,)  that 
the  law  does  not  imply  a  promise  by  all  persons,  who  may  be 
benefitted  in  consequence  of  payment  by  a  surety,  but  only  by 
the  person,  whose  debt  is  thereby  discharged.  Mr.  Chief  Jus- 
dee  Kent  added,  that  it  would  be  refining  upon  the  doctrine  of 
implied  assumpsits,  and  going  beyond  every  case,  to  consider  the 
surety  in  a  bond,  as  having  by  that  act  a  remedy  at  law  against 
other  persons,  for  whom  the  principal  in  the  bond  may  have  acted 
as  trustee.    That  case  was  stronger  than  the  present ;  for  there 
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the  co-gartnership  were  said  to  be  the  importers,  though  it  does 
not  appear,  from  the  facts  of  the  case,  who  were  the  consignees. 
I  do  not  meddle  with  another  proposition,  stated  in  that  case,  that 
the  receiving  of  tlie  bond  of  one  partner,  for  a  debt  of  the  firm, 
extinguished  the  debt  of  the  United  States  against  all  the  others. 
Upon  that  I  beg  to  reserve  any  opinion  undl  it  arises  direcdy  in 
judgment.'  But  I  entirely  concur  in  the  general  doctrine  above 
stated.  And  it  was  confirmed  by  the  Court  in  the  most  ample 
manner  in  the  case  subsequent  of  Shttby  vs.  Champliny  (4  Johns.  R. 
461.)  There,  the  supercargo  had  given  bonds  at  the  custom- 
house, (being,  I  presume,  consignee,^  and  the  surety  paid  the 
money  ;  and  it  was  held,  that  his  remedy  was  against  the  super- 
cargo only,  and  not  against  the  owner  of  the  cargo. 

There  is  another  ingredient  in  this  case,  which  would  be  de- 
cisive agiunst  the  plaintiff;  though  I  am  disposed  rather  to  settle 
the  case  upon  the  general  principle  already  stated.  It  is  this, 
that  the  Messrs.  Levns  originally  guarantied  the  debt,  if  the  rum 
was  sold  (as  it  in  fact  was)  upon  credit.  This  they  did  before 
giving  bonds  at  the  custom-house.  They  accordingly,  in  their 
account  current,  treated  the  duties  as  a  personal  debt  of  their  own, 
and  charged  the  amount  against  the  defendant,  as  a  part  payment 
of  the  net  proceeds  of  the  rum.  At  all  events,  they  had  a  lien 
upon  the  goods  and  their  proceeds  for  the  amount;  and  having 
guarantied  the  payment,  as  between  them  and  the  defendant, 
the  case  is  to  be  considered  in  the  same  way,  as  if  they  had  ac- 
tually received  the  proceeds  before  their  failure.  Under  such 
circumstances,  it  is  clear,  that,  if  the  Messrs.  Levfis  had  actually 
paid  the  bonds,  they  could  not  recover  the  amount  from  the  de- 
fendant. If  so,  what  ground  is  there  to  suggest,  that  the  surety 
stands  upon  a  better  right  as  against  the  defendant  ?  If  the 
Messrs.  LewUy  as  between  themselves  and  the  defendant,  made 

^Su  I  Mason  R,  482,  505,  506.'-Momey  General  vs.  StransfiUh^ 
Bunb.  R.  97.— Dttistod  SMes  vs.  ^<tf^  3  froth,  dr.  R  50&— £]^Mii» 
Hutiler,  1  wSOk  it  223, 227. 
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the  duties  their  own  debt,  so  as  to  be  entitled  to  no  recourse 
over  against  him,  how  can  a  surety  upon  their,  bond  for  that 
debt  say,  that  it  is  still  a  subsisting  debt  in  bis  favour  f  If  ex- 
tinguished between  the  consignees  and  the  defendant,  how  can  it 
be  revived  as  to  the  surety  ?  If  the  defendant  had  paid  the 
amount  to  the  consignees  before  the  bond  became  due,  where 
would  there  be  any  equity  or  law  to  support  the  claim  of  the 
surety? 

But  I  wish  to  have  it  considered,  that  I  put  the  decisbn  upon 
the  general  principle,  independent  of  the  special  circumstance 
of  the  guarantee. 

Upon  the  whole,  my  opinion  is,  that  the  defendant  is,  upon  the 
facts,  entided  to  judgment  in  his  favour. 


United  States  vs,  Daniel  C.  Gardner  and  others. 

If  tbe  cxew  ccmibine  toother  to  refuse  to  do  doty,  and  tctually  refaie  ontil  the 
master  complies  witli  some  improper  request  on  their  part,  it  is  aa  endeayoar  to 
make  a  revolt  within  the  Crimes  Aa  of  1790,  ch,  9,  [36J  §  12. 

Indictment  for  an  endeavour  to  make  a  revolt  on  board  the 
ship  Ganges^  in  Boston  harbour,  founded  on  the  Crimes  Act  of 
1790,  ch.  9,  [36 J  ^  12.     Plea,  not  guilty. 

At  the  trial  it  appeared,  that  tbe  seamen  had  signed  the  ship- 
ping articles,  and  the  ship  was  already  for  sea,  and  that  the  mas- 
ter directed  the  pilot  to  get  the  vessel  under  weigh  for  sea  for 
the  voyage.  The  whole  crew  (among  whom  were  the  defen- 
dants) utterly  refused  to  obey  the  orders  of  the  master,  or  to  get 
the  ship  under  weigh,  unless  the  master  would  agree,  that  they 
should  have  a  day  watch  below,  in  the  forenoon,  during  the  whole 
voyage.  This  the  master  refused  to  do,  as  being  an  unreason- 
able request ;  and  it  was  proved  by  witnesses,  that  it  was  im- 
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proper  and  injurious,  and  unknown  as  a  regulation  on  board  of 
ships*  The  defendants  and  the  rest  of  the  crew  then  separated 
themselves  from  the  officers,  and  collected  together  by  the  fore- 
castle, and  steadily  refused  all  obedience  to  the  orders  given,  and 
acted  together  in  concert.  Application  then  was  made  for  a 
warrant  to  arrest  them,  and  they  were  taken  on  shore  under  it, 
and  upon  a  hearing  before  the  District  Judge,  he  explained  the 
law  to  the  seamen,  and  urged  them  to  go  on  board  again,  and  the 
owners  agreed,  if  they  would  go  on  board  and  perform  duty, 
this  oBhnce  should  be  forgiven  and  forgotten.  The  defendants 
refused,  and  were  then  committed  for  trial. 

Dufdap  for  the  United  States^  and  5.  D.  Parker  for  the  de- 
fendants, submitted  the  case  to  the  Coart  and  jury  upon  these 
facts. 

Stort  J.,  m  summing  up  the  case,  said.  If  the  jury  believe 
the  facts  to  be  as  testified  by  the  witnesses,  the  Court  are  of  opin- 
ion, that  there  was  an  endeavour  to  commit  a  revolt*  There  was 
a  common  combination  by  the  crew,  for  a  common  and  illegal 
object,  and  they  refused  obedience  to  the  lawful  orders  of  the 
Qiaster,  and  incited  each  other  to  persist  in  that  disobedience,  so 
as  to  overthrow  his  authority  and  command  on  board  of  the  ship. 
We  have  already  decided  this  point  in  the  case  of  United 
States  vs.  Harrit  and  oihere^  which  has  just  been  tried. 

Verdict  guilty y  arid  sentence  accordingly. 
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United  States  vs.  George  Barker  aicd  others. 

If  the  crew  combiDe  together  not  to  do  duty,  it  is  an  endeavour  to  make  a  revolt 

within  the  Crimet  Act  of  1790,  ch.  9,  [36,]  { 12,  although  no  orders  are  actually 

gjlven  afterwards. 
If  the  shipping  articles  are,  to  the  finai  port  of  discharge,  the  voyage  is  not  ended 

QDlil  the  cargo  is  wholly  unladen.    The  owner  may  order  the  vessel  from  port  to 

port  until  the  whole  is  discharged. 
Port  of  destination  and  port  of  discharge  are  not  equivalent  words.    Some  cargo 

must  be  unladen  to  malie  the  port  of  destination  the  port  of  discharge,  or  sn 

actual  termination  of  the  voyage  tliere. 

Indictment  for  an  endeavour  to  make  a  revolt  on  board  the 
brig  Apthorpj  at  JSTarUasket  Roads  in  Boston  harbour.  Plea, 
not  guilty* 

At  the  trial  it  appeared,  that  George  Barker  was  the  mate  of 
the  ship,  and  the  other  defendants  were  of  the  crew.  They 
had  signed  the  shipping  articles  in  Charleston^  South  Carolma^ 
for  a  voyage  "  to  tuH>  or  three  ports  of  discharge  and  lading  iQ 
Europe^  and  back  to  a  final  port  of  discharge  in  the  United 
StatesJ*^  Michael  C  Botoden  was  master  for  the  voyage.  The 
vessel  went  to  her  ports  in  Europe^  took  in  a  cargo  of  salt  at  St. 
Ubesy  and  came  back  to  Boston  as  her  port  of  destinatioo.  Be- 
fore her  arrival  the  owners  in  Boston  had  directed  a  letter  to 
the  master,  ordering  him  not  to  come  into  Boston  harbour,  but  to 
proceed  to  Alexandria  in  the  District  of  Columbiaj  and  there 
land  his  cargo.  The  letter  was  dated  several  days  before  the 
arrival  of  the  brig,  and  was  delivered  to  a  pilot,  who  delivered  it 
to  the  master,  while  the  brig  was  at  sea,  three  miles  out  beyond 
the  Boston  light-house.  The  master  was  at  this  time  quite  ill, 
having  spit  blood  ;  and  be  concluded  to  go  into  JSTantasket  Roads 
and  procure,  with  the  consent  of  the  owners,  a  new  master  for 
the  voyage  to  Alexandria.  He  accordingly  anchored  the  brig 
in  JSTantasket  Roads j  went  on  shore,  and  with  the  consent  of  the 
owners  he  was  discharged,  and  a  new  master  appointed.     He 


OCTOBER  TERM,  1899.  405 


United  States  ««.  Barker. 


came  on  board  with  the  new  master,  explained  to  the  mate  and 
crew  the  situation  of  the  brig  and  bis  orders,  and  stiowed  them, 
that,  by  their  shipping  paper,  they  were  bound  to  go  the  voyage 
to  Alexandria^  as  the  voyage  was  to  the  final  port  of  discharge. 
The  mate  at  first  expressed  himself  doubtingly  whether  to  go  or 
not,  but  finally  refused ;  and  the  crew,  notwithstanding  every 
solicitation,  refused  to  go  the  voyage.  No  actual  orders  were 
given  to  go  to  sea,  although  the  brig  was  then  ready,  and  the 
new  master  had  all  his  clothes  and  papers  and  trunk  on  board. 
There  was  no  actual  proof,  that  the  mate  acted  in  concert  with 
the  crew,  or  that  the  latter  acted  by  a  previous  combinatioo. 
Some  of  them  pleaded  ill  health,  and  were  discharged  ;  and  new 
hands  were  shipped  in  their  stead.  The  others  separated  them- 
selves and  remained  together,  until  they  were  removed  on  shore 
under  a  warrant,  and  when  brought  before  a  magistrate  they  all 
refused  to  go  on  board  again,  though  he  explained  to  them  their 
obligations.  A  new  crew  was  then  shipped,  and  the  brig  went 
to  Alexandria  with  her  cargo. 

S.  D.  Parker^  for  the  defendants,  argued,  that  there  was  no 
crime  in  the  transaction,  there  being  no  intention  to  do  wrong, 
and  the  o&nce  resulting  from  an  incorrect  understanding  of  the 
law  as  to  what  was  meant  by  a  ^^  fin^l  port  of  discharge."  They 
knew  that  the  vessel  was  bound  from  Su  Ubes  to  BoBton^  which 
port  they  entered,  and  supposed  that  port  must  be  the  end  of  the 
^^y&gCf  &nd  it  appeared,  that  one  man,  shipping  for  Boston 
only,  without  signing  the  papers,  was  here  discharged.  Mr.  Par" 
ker  contended  also,  that  there  was  no  offence,  because  there  was 
no  disobedience  of  an  actual  command,  it  appearing  from  the  evi- 
dence, that  the  question  was  put  to  them  hypotheticaliy,  as,  tf  you 
are  ordered,  fac.  by  the  new  captain,  will  you  obey  ?  The  an- 
swer was  in  the  negative  ;  but  as  no  such  command  was  given, 
there  was  no  disobedience.  The  government  had  proved  no 
combination  among  the  men  to  resist  a  lawful  command,  it  ap- 
pearing that  each  man,  separately  questioned,  answered  for  him- 
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self,  decliniog  to  proceed  on  the  new  voyage,  but  obedient  to  all 
ordersj  and  uniformly  civil  in  bis  replies.  It  appeared,  that  two 
men  were  here  discharged,  being  unwell,  and  that  some  of  the 
others  had  families,  and  all  friends,  in  this  neighbourhood.  If 
discharged  at  Alexandria^  they  would  be  at  the  expense  of  re- 
turning to  this  port. 

Dunlap  (District  Attorney)  cited  1  Black.  392 ;  1  Strange^ 
144  ;  showing,  that  the  actual  fact  of  a  conspiracy  was  not  neces- 
sary to  be  proved  to  constitute  a  conspiracy,  which  might  be  in- 
ferred from  circumstances.  He  argued,  that  a  similar  determi- 
nation, expressed  by  all  the  men,  and  persisted. in  by  them, 
amounted  to  a  conspiracy,  which  was  of  an  iUegal  character  and 
came  within  the  statute.  That  the  crew  had  no  right  to  infer, 
that  Boston  would  be  the  final  port  of  discharge,  from  the  fact, 
that  the  vessel  cleared  at  her  last  port  for  Boston,  but  that  the  own- 
ers possessed  the  right  to  order  a  vessel  to  any  port  whatever ; 
that  from  the  insertion  of  the  words  final  port  of  discharge^  the 
men  must  have  considered  it  not  only  possible,  but  exceedingly 
probable,  that  the  vessel  would  proceed  to  some  other  port. 
That  the  men  did  not  refuse  to  go  the  voyage  so  much  as  to  obey 
the  new  master,  and  that  t)ie  form  of  an  order  was  unnecessaiy 
after  a  positive  refusal  to  obey  such  order  if  given.  From  the  na- 
ture of  the  circumstances  there  must  have  been  a  combination 
among  the  men,  which  was  also  evident  from  the  result. 

Stort  J.,  in  summing  up  the  evidence,  said.  As  to  the  first 
point,  we  are  of  opinion,  that  the  shipping  articles  extended  to 
the  voyage  to  Alexandria.  The  fact,  that  the  destination  was, 
by  the  original  instructions  of  the  owner,  to  Boston,  does  not 
necessarily  make  it  the  port  of  discharge.  Port  of  destination 
and  port  of  discharge  are  not  equivalent  phrases.  To  constitute 
a  port  of  destination  a  port  of  discharge,  some  goods  must  be  un- 
laden there,  or  some  act  done  to  terminate  the  voyage  there. 
But,  here,  the  words  are  ^^  final  port  of  discharge,*^  so  that  the 
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owner  bad  a  right  to  order  the  ship  from  port  to  port,  until  there 
was  a  final  discharge  of  the  whole  cargo.  We  think,  that  the 
owner  before  the  arrival  of  the  brig  and  after,  bad  a  right  to 
elect  another  port  for  the  discharge  of  the  cargo ;  and  here  he 
was  guilty  of  no  delay,  and  the  arrival  at  Boston  was  against  his 
orders.  Under  such  circumstances  there  is  no  pretence  to  say, 
that  Boston  was  any  port  of  discharge  at  all,  much  less  a  final 
port  of  discbarge.  This  construction  is,  as  far  as  we  know,  the 
same,  which  has  been  uniformly  put  upon  these  words,  both  in 
shipping  articles  and  policies  of  insurance. 

As  to  the  other  point,  we  do  not  think,  that  actual  disobe- 
dience to  some  order  given  is  necessary  to  constitute  the  o&nce 
of  an  endeavour  to  make  a  revolt.  If  the  crew  have  combined 
tt^ether  to  disobey  orders  and  to  -do  no  duty,  the  oflfence  is  com- 
plete by  such  combination,  although  no  orders  have  been  subse- 
quently given.  But  a  simple  refusal,  by  one  or  more,  to  do  duty, 
does  not  amount  to  the  offence,  unless  it  is  done  by  a  common 
combination,  or  to  effect  a  common  purpose.  In  short,  the 
parties  must  act  together,  and  with  the  intention  of  mutual  en- 
couragement and  support. 

Verdict^  not  guilty. 


Adah  Lodge  vs.  Adam  Lodge  and  Trustees. 

Under  the  sUtnte  ot  JUaMoekvsetU  of  1823,  ch.  343,  giving  relief  against  fraud  to 
•econd  attaching  creditors,  it  is  not  necessary,  that  the  second  attachment  should 
be  returnable  to  the  same  term  of  the  Court  as  the  first  attachment. 

QiMBrc  if  the  plaintiflf  must,  in  all  cases  under  that  act,  sign  and  make  oath  to  his 
petition,  to  be  admitted  to  defend  against  the  first  atUchment,  or  if  it  may  be  done, 
if  he  is  abroad,  by  his  agent. 

X  HIS  was  an  action  of  assumpsit.  No  appearance  having  been 
entered  for  the  defendant,  Hubbard  for  William  Brownj  an  alien 
and  resident  abroad,  and  a  creditor  of  the  defendant,  made  ap* 
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plicatioD  by  peUtioD  to  be  permitted  to  defend  the  suit,  under  the 
Massachuieits  statute  of  the  21st  of  February,  1824,  [1823, 
ch.  142.]  The  petition  stated,  that  the  petitioner  had  com- 
menced a  suit  returnable  to  the  next  term  of  this  Court,  and  that 
the  present  suit  was,  in  the  belief  of  the  petitioner,  fraudulent,  aad 
the  petition  was  verified  on  oath  by  his  agent. 

Sumner^  for  the  plaintiff,  resisted  the  application,  contending, 
that  the  case  was  not  within  the  statute,  the  writ  not  being  re- 
turnable to  this  terra.  He  also  contended,  that  the  petitioner 
only  could  file  the  petition,  and  make  personal  oath  thereto,  and 
that  it  was  not  competent  for  an  agent  to  file  it  or  make  the  oath. 

Stort  J.  The  statute  of  1823,  ch.  142,  entitled  an  act  to 
prevent  fraud  in  the  attachment  of  real  or  personal  estate,  pro- 
iddes,  "  that  in  all  cases  where  the  same  estate,  real  or  personal, 
has  been  attached  on  mesne  process  in  two  or  more  suits,  that 
the  plaintiff  or  plaintifi  in  any  suit,  after  that  in  which  the  first 
attachment  shall  have  been  made,  may  petition  the  Court  where- 
to the  writ  shall  be  returnable,  on  which  such  first  attachment 
shall  have  been  made  at  the  return  term  of  such  Court,  or  at  the 
next  term  thereof,  if  such  suit  shall  still  be  therein  pending,  and 
not  afterwards,  for  leave  to  defend  against  such  first  suit,  in  like 
manner  as  the  party  therein  sued  could  or  might  have  done.** 

The  question  is,  whether  it  be  indispensable  to  entide  a  second 
attaching  creditor  to  maintain  such  a  petition,  tliat  the  writ  in 
his  suit  should  be  returnable  to  the  same  term  of  the  Court,  as 
that  of  the  first  attachment.  This  is  a  remedial  act,  and  if  the 
words  of  it  admit  fairly  of  two  interpretations,  one  of  which  will 
enlarge,  and  the  other  restrict,  its  beneficial  operation,  it  is  the 
duty  of  the  Court  to  adopt  the  former.  But  we  do  not  think 
there  is  any  ambiguity  in  the  act.  Jurisdiction  is  given  to  the 
Court,  to  which  the  first  attachment  is  returnable,  at  the  return 
term  or  the  text  terra  after  to  entertain  the  petition.  But 
nothing  b  said  as  to  the  return  term  of  the  second  attachment. 
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All,  that  is  required,  is,  tbat  there  should  be  a  second  attachment. 
But  it  is  said,  that  there  cannot  be  any  proof  of  tlie  second  at- 
tachment, except  by  the  return  of  the  writ  to  the  Court,  to  which 
it  is  returnable,  and  then  it  is  record  proof ;  for  until  then  there 
is  no  pendency  of  the  suit.  The  argument  is  not  well  founded. 
For  certain  purposes  a  suit  is,  or  may  be,  deemed  pending,  only 
when  it  is  entered  of  record  in  the  proper  Court.  But  it  is  far 
from  being  universally  true,  that  it  cannot  be  considered  as  pend- 
ing before  the  return  term  for  any  purposes,  or  that  the  writ  may 
not  be  proved  to  exist  as  a  virtual  authority  for  an  attachment 
before  that  period.  When  a  writ  is  returned,  the  proper  proof 
comes  from  the  record.  When  it  is  not  yet  returned,  and  can- 
not be,  the  existence  of  the  writ,  and  its  proper  service  may  be 
proved  by  the  production  of  the  writ  itself.  What  would  be  the 
situation  of  officers,  if  such  proof  were  not  admissible  ?  This 
Court  sits  only  twice  a  year.  The  marshal  may  arrest  the  body, 
or  make  an  attachment  of  property,  and  according  to  tlie  doc- 
trine contended  for,  he  would,  if  sued  for  such  act  by  any  party 
before  the  return  term,  be  unable  to  defend  himself  upon  trial, 
however  lawful  his  act  might  be.  The  law  involves  no  such  in- 
convenience. An  attachment,  when  it  has  not  yet  become  mat- 
ter of  record,  is  still  an  attachment,  and  may  be  proved  by  any 
proper  evidence  in  pais  for  all  purposes,  and  by  all  parties  having 
an  interest  therein. 

It  is  unnecessary  to  decide  the  second  point,  because,  if  the 
argument  be  well  founded,  it  furnishes  a  good  ground,  why,  in 
this  case^  as  the  plaintiff  is  an  alien  and  abroad,  that  a  continu- 
ance should  be  allowed  to  (enable  him  personally  to  sign  the  pe* 
tition,  and  take  the  oath  according  to  the  second  section  of  the 
statute. 

And  we  are  accordingly  of  opinion,  that  the  case  be  continued 
ibr  this  purpose,  not  meaning,  liowever,  to  express  any  opinion 
as  to  the  validity  of  the  objection. 

TOL.  v.  52 
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...^..  i  Hon.  JOSEPH  STORY,  Associate  Judge  of  the  Supreme  Court. 
BXroBE  ^  jj^,^  jQUjj  PITMAN,  District  Judge. 


Martha  Howell  vs.  Henrt  Saule  and  others. 

A  conveyed  to  Bt  by  deed,  a  certain  piece  of  land  by  specific  boundaries,  and  tbea 
added,  "  it  being  the  same  land  given  by  my  honoured  mother  to  him  the  said  JB, 
by  ber  last  will  and  testament,  said  land  conuining  about  five  acres.** 

The  devise  in  the  will  was  of  "a  piece  of  plain  land,  of  about  four  or  five  acres,  lyijjf 
a  little  northwestwardly  from  the  aforesaid  lots,  and  reaching  back  to  a  ditch.** 

It  waa  htkk  that  the  latter  ckuie  did  not  control  the  specific  boundaries  in  the  deed, 
even  supposing  the  will  would  admit  of  nanower  limits,  or  Was  of  doahtful  coiv- 
structioo. 

Ejectment.  Plea,  the  general  issue.  Both  parties  claimed 
the  estate  in  question,  under  Martha  Brown^  wife  of  Elisha 
Brown*  On  the  1st  of  July,  1760,  she,  being  then  ^feme  covert^ 
made  her  will,  which  upon  her  death  was  proved  in  the  Probate 
Court  in  October,  1765;  and  among  other  items,  she  made  the 
ibllowing  devise.  ^'  Itemj  I  give  and  devise  to  my  son,  Jeremiah 
Brawfij  two  small  lots,  part  of  the  aforesaid  estate,  lying  south- 
westwardly  from  the  southwest  end  of  the  back  street  of  said 
Charkitawn  [part  of  Pravidenee'],  number  the  first  and  second 
lots  on  said  map  [a  map  before  referred  to  in  her  will] ;  also  a 
piece  of  plain  land^  of  about  four  or  Jive  acres^  parcel  of 
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eMiaief  lying  a  Utile  northteestwardly  from  the  aforeeatid  lotSf  and 
rtacMng  hack  to  a  iitch^  [which]  is  a  boundary  line  of  lands 
assigned  for  dower  to  the  widow  Sarah  Smithy  to  be  and  remain 
to  him  and  hb  heirs  for  ever.'*  Her  wiU  being,  by  reason  of  her 
coverture,  invalid  to  pass  real  estate,  the  devise  became  void ; 
and  the  whole  estate  descended,  according  to  the  then  law  €i 
Rhode  hhnd^  to  her  eldest  son,  John  Brown,  as  her  heir  at  law* 
John  Brown,  on  the  19th  of  January,  1768,  with  a  view,  (as  k 
should  seem,)  to  carry  into  e%ct  his  mother's  will  b  thb  respect, 
made  a  deed  to  his  brother,  Jeremiah  Brown,  and  thereby  grant- 
ed to  him  '^  one  certain  piece  or  parcel  of  land,  lying  and  being 
mtuated  in  Proffidenee  aforesaid,  in  the  southwesteriy  part  of  a 
place  called  Charlestown,  being  part  of  the  mill  estate,  joimig 
easterly  on  Daniel  Skiith^s  land,  southerly  on  Robert  CtMO 
land,  westerly  on  Samuel  T%urher*i  land,  northerly  on  an  old 
ditch  on  my  own  land  ;'  it  being  the  same  land  given  to  him,  the 
$aid  Jeremiah  Brotmi,  by  my  honoured  mother,  Martha  Brown, 
deteased,  in  and  by  her  last  will  and  testamint,  said  land  contain' 
ing  about  Jive  acres" 

The  old  map  referred  to  in  the  will  bears  date  in  1754,  and 
was  produced  and  admitted  at  the  unal,  without  objectioo.  ll 
contains  a  series  of  lots  on  the  eastern  side  of  the  land,  numbered 
from  No.  1  to  19,  &c.,  beginning  at  the  southern  side,  and  pro- 
ceedbg  northerly* 

The  action  was  for  a  parcel  of  land  called  No*  7,  in  the  lot§ 
laid  off  on  the  map,  and  the  plaintiff  claimed  title  to  it  under  John 
Brown,  as  not  having  passed  by  his  deed  in  1768,  The  de* 
fendants  claimed  title  to  the  premises  under  Jeremiah  Brown, 
as  having  passed  to  him  by  the  same  deed*  The  whole  contro- 
versy  turned  upon  the  true  construction  of  the  terms  of  that 
deed,' as  connected  widi  the  will  of  Martha  Brown. 

The  material  grounds  contended  for  in  argument,  are  stated 
hi  the  opinion  of  the  Court ;  and  it  is  not,  therefore,  thought 
necessary  to  restate  them.  The  case  was  argued  by  R.  W. 
Greene  for  die  plaintiff,  and  by  Pratt  for  the  defendants. 
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'  Stort  J.  It  IS  adiniued,  that  the  bouDdaries  stated  in  the 
deed  of  1768,  from  Jokn  Broum  to  his  brother  Jeremiahy  include 
the  premises  now  demanded,  if  we  stop  at  the  dause  in  that 
dMd,  which  refers  to  bis  mother's  will.  But  it  is  contended  fay 
the  demandant,  that  these  boundaries  are  controlled  bj  this  last 
clause,  so  as  to  include  such  land  only,  as  the  mother  devised  CD 
JanemtoA.  The  whole  piece  of  plain  land  contains  about  fi9€ 
acres ;  but  cut  down,  as  the  demandant  contends  foTf  it  will  in** 
dude  only  three  and  one  halfsLCves. 

Let  us,  then,  first  consider  the  terms  of  the  devise  made  by 
the  mother.  After  devising  two  lots,  she  proceeds  to  devise  a 
piece  of  ^^  plain  land,  of  about ybicr  or  five  acresy  parcel  of  said 
estate,  lying  a  litde  northwestwardly  from  the  aforesaid  lots,  and 
reaching  back  to  a  ditch,"  be.  The  description  is  obviously 
incomplete,  giving,  correctly  enough,  the  general  direction  in 
which  the  land  lies,  and  bounding  it  only  on  the  northwesterly 
side  by  a  ditch,  the  same  boundary,  which  is  given  in  the  deed* 
The  only  additionahcircumstance  stated  in  the  will,  to  hdp  the 
generality  of  this  description,  and  to  enable  us  to  ascertain  the 
extent  of  the  land  devised,  is  the  statement  of  the  number  of 
acres  it  contains.  It  is  stated  to  contain  "  about  four  or  fi?e 
acres."  So  that  if  we  adopt  the  construction  of  the  demandant* 
the  devisee  takes  less  than  the  testatrix  supposed ;  if  we  &Uow 
that  of  the  tenant,  he  takes  no  more  than  the  testatrix  SMfqposed. 
In  this  respect,  then,  the  deed  comports  with  the  apparent  intent 
of  the  will. 

But  suppose  the  quantiqr  intended  to  pass  by  the  will  were 
doubtful,  the  parties  had  a  right  to  give  it  such  an  mterpreution 
as  in  their  judgment  best  comported  with  the  mother's  intentions* 
They  adopted  the  interpretation,  which  was  most  favourable  to 
the  devisee.  If,  as  has  been  supposed  at  the  bar,  the  grantor  in- 
Deoded  to  carry  into  effect  the  object  of  bis  mother,  his  deed  has 
reduced  to  certainty,  that  which  the  argument  supposes  before  to 
btve  been  left  somewhat  in  uncertainty.     It  was  undoubtedly 


NOVEMBEE  TBRM,  1890.  413 


Howell  «t.  Saule. 


cocnpeteot  ibr  die  graDtor  to  adopt  such  a  liberal  constroctioD. 
In  the  interpretation  of  deeds  the  general  rule  is,  to  eonstrue  the 
uncertain,  as  nearly  as  possible,  in  conformity  to  that,  which  is 
certain.  If  the  Court  can  find  out  the  general  intent,  it  will 
carry  that  into  efi^t,  notwithstanding  any  repugnancy  in  an- 
other part  of  the  description.  A  fortiari,  the  Court  will  give 
eflfect  to  that,  which  is  certain  in  description,  rather  than  leave 
die  deed  inoperatire,  because  there  are  other  references  in  it, 
obscure,  imperfect,  or  inexact. 

But  in  the  present  case,  we  do  not  think,  that  the  deed  fur- 
nishes any  real  grounds  for  debate.  The  grantor  has  in  his 
deed  stated  with  certainty  the  exact  boundaries  and  quantify  of 
the  land,  which  be  conveys  to  his  brother.  He  then  adds,  that  it 
is  the  same  land  devised  by  his  modier.  This  is  not  a  clause 
controlling  the  legal  effect  of  the  preceding  description,  or  intend- 
ed  to  narrow  its  purport.  It  is  a  mere  explanatory  clause, 
expressive  of  his  view,  that  the  land  is  the  same,  which  was 
devised  by  his  mother.  He  does  not  say,  that  he  grants  what 
was  devised  by  her,  and  no  mare  ;  but  he  grants  a  certain  piece 
of  land,  containing  five  acres,  by  specific  boundaries,  and  then 
adds  a  statement  of  what  he  supposes  to  be  a  fact.  Suppose  none 
of  the  land  had  been  devised  in  his  mother's  will ;  would  the  grant 
have  been  utterly  void  f    Certainly  not. 

We  think  ibefe  is  no  rq»ugnancy  between  the  wHl  and  the 
deed ;  and  that  in  the  most  favourable  view  for  the  demandant, 
die  parties  have  put  a  construction  upon  the  terms  of  the  will, 
that  it  included  the  five  acres  specified  in  the  boundaries  of  the 
deed.  But  if  this  were  not  sufficient,  still  the  deed  operated  as 
a  grant  of  the  land  induded  in  the  specific  boundaries,  and  the 
subsequent  clause  ought  not  to  control  or  narrow  it. 

It  is  not  immaterial  to  add,  that  the  subsequent  occupation  and 
claims  by  the  respective  claimants  under  the  grantor  and  grantee 
in  that  deed  nave  been,  as  far  as  the  written  evidence  goes,  in 
perfect  conformity  with  this  construction  of  the  terms  of  the  deed* 

The  plaintiff  diicontinued  her  suit. 
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DuT£E  Smith,  Administratob  of  Russbxx  Aldridge, 

John  Abnold. 

Where  a  sale  wai  made  by  an  administrator,  at  public  aaction,  of  the  real  estate  of 
Wt  inleetate,  Qoder  a  Ifeeue  of  the  proper  Court,  to  pay  debtf,  aad  lie  acted  cf 
aodSoneer  at  the  sale ;  It  was  heid,  that  a  oieinoraDdHai  by  hin  of  the  iale  «l 
the  time,  was  not  binding  on  the  purchaser,  who  bid  at  the  sale,  and  that  he  wu 
not  his  agent  so  as  to  make  the  sale  a  valid  contract  under  the  statate  of  firaads  of 
akoicMund. 

No  memorandum  under  the  statute  of  frauds  is  sufficient,  unless  it  state  the  price 
and  material  terms  of  the  contract  for  the  sale  of  lands. 

iksnrtfPsiT*  Tbe  declaration  was  for  the  price  of  a  certaio 
turn  sold  by  the  plaintiff,  as  admiaistrator  of  RmucU  JUdridgef 
to  tbe  defendant,  tbe  defendant  refusing  to  coKiplete  the  pur* 
chase.     Plea,  noo-assnmpsit. 

At  tbe  trial  it  appeared,  that  tbe  plaintiff  was  duly  liceoeed  as 
ftdministrator,  by  tbe  Supreme  Court  of  Rhede  hUmij  to  sell  tbe 
land  in  coslrover^;  and  that  it  was  duty  advertised  for  sale, 
at  puUic  aootioii,  in  May,  1824.  Tbe  administrator  aoled  as 
•QOtkneer  at  the  sale,  (administrators  being  exempted  from  the 
pnAibitbos  of  the  statute  of  Rhode  Uand  as  to  public  sales,)  and 
tbe  defendant  being  the  .highest  bidder  at.  the  sale,  tbe  premises 
were  struck  off  to  him*  Tbe  advertisement  was  oS  iil  the  right 
and  title  of  tbe  intestate  in  the  preauses*  The  adaakiistfiBitov 
wrote  down,  at  the  time  of  tbe  sale,  upon  a  paper  containing 
the  conditions  of  the  sale,  tbe  following  naemorandom.  ^  The 
home  farm  of  said  Aldrich^  called  140  acres  more  or  less,  said 
jUdrichU  tide  in  the  same  struck  off  to  John  Artwldf  highest 
bidder,  for  $1705,50."  The  memorandum  was  widiout  any  df^ 
nature.  But  bebw  it  there  was  another  memorandum  signed'  by 
tbe  administrator  verifying  it,  which  appeared  to  have  been  made 
at  a  diflkrent  time  and  with  di&rent  ink.  Some  time  after  tbe 
sale  in  September,  1824^  the  Court  of  Probate,  upon  the  ap|^ 
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cation  of  the  widow  of  the  intestate,  set  off  her  dower  in  his  e^** 
tat^,  and  assigned  a  considerable  part  of  the  premises  for  that 
purpose.  The  defendant,  in  October,  1824,  prayed  an  appeal  to 
the  Supreme  Court  from  the  decree  for  dower,  and  in  his  pe* 
titioQ  alleged,  that  he  was  ^'  a  creditor  to  said  R.  MiridC$  es- 
tate, and  a  purchaser  at  auction  of  the  said  tract  or  farm."  The 
condition  of  his  bond,  given  on  the  granting  of  the  appeal,  stated, 
that  he  was  mtereited  in  the  said  estate. 

The  memorandum  and  a  record  copy  of  the  petidon  and 
bond  were  ofiered  as  a  sufficient  memorandum,  within  the  statute 
of  fraudsi  to  charge  the  defendant  as  purchaser. 

Whipfhf  for  the  defendant,  objected  to  the  evidence  as  ink- 
admissible,  and  argued  his  objection  at  large,  and  cited  2  Can^. 
it  903 ;  3  Burr.  1921 ;  1  W.  Bl.  509 ;  2  Taunt.  38 ;  4  Taunt. 
409;  4  Johns.  Ch. R.  659 ',  14  Johns. R. 484 -,  Q  Vez.  ^  Beam. 
57  ;  1  Jac.  fy  Walk.  350  \  4  Johns.  Ch.  R.  663,  669  |  9  Vex, 
251. 

On  the  point,  as  to  the  inadmissibility  of  the  evidence  of  the 
petition  and  bond,  as  evidence  of  the  contract  per  «e,  he  cited 
Freced.  Ch.  560 ;  2  Sch.  ^  Lefr.  22 ;  1  Atk.  12  ;  1  Broum 
Pari.  Cos.  345 ;  1  Vez.  jr.  326  ;  10  Mass.  R.  230 ;  15  Vez. 
516  ilB.fy  Munf.  166  ;  2  Desaussure  R.  188 ;  1  Johns.  Ch. 
A  273. 

TUlir^hast  and  Searle  argued  at  large,  e  contrOf  and  cited  on 
the  point,  that  the  memorandum  was  sufficient,  7  Vez.  341  ; 
9  Vez.  234 ;  la  Vez.  341 ;  2  Johns.  R.  248 1  8  Johns.  R.  520. 

They  also  contended,  that  this  was  a  judicial  sale,  and  so  out  of 
the  statute  of  frauds ;  and  cited  12  Vez.  471. 

The  arguments  are  not  given  at  large,  as  they  are  fully  con- 
sidered in  the  opinion  of  the  Court.  . 

SxoET  J.  delivered  the  opinion  of  the  Court.  The  question 
here  is,  whether  there  is  a  sufficient  memorandum,  within  the 
statute  of  frauds  of  Rhode  Hand,  {Digest  of  1822,  jp.  866,)  to 
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bind  the  defendant  a3  purchaser  of  the  land*  The  statute  is  the 
same  in  substance  with  the  Englisk  statute  of  frauds  of  29  Car.  3, 
ck,  3,  ^  4.  The  words  are,  "  No  action  shall  be  brought,  where- 
by to  charge,  &c.  be.  any  person  upon  any  contract  for  the  sale 
of  lands,  be.  be.  unless  the  promise  or  agreement,  upon  which 
such  action  shall  be  brought,  or  some  note  or  memorandum  there- 
of, shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  by  some  other  person,  by  him  thereto  lawfully  au- 
thorized." 

I  will  first  consider,  whether  the  petition  and  bond  b  the 
Court  of  Probate  contain  any  sufficient  proof  of  the  contract  now 
sued  on ;  or  contain  any  reference  to  the  memorandum  made 
by  the  administrator,  acting  as  auctioneer  at  the  sale,  so  as  to 
amount  to  an  adoption  or  ratification  of  the  memorandum.  Now, 
taking  the  probate  proceedings  per  se^  it  is  very  clear,  that  they 
contain  no  sufficient  statement  of  the  contract  to  be  binding  on 
the  party.  The  language  of  the  petition  is,  that  the  petitiooer 
is  a  **  creditor  and  purchaser  at  anciion  of  the  farm.'*  It  is 
not  said  of  whom  he  purchased,  at  what  sale,  or  at  what  time ; 
and  the  Court  cannot  intend,  that  it  must  necessarily  refer  to  the 
sale  by  the  administrator.  But  what  is  fatal  is,  that  it  contains 
no  statement  of  any  price  or  consideration  of  the  purchase ;  and 
no  memorandum  is  sufficient  within  the  statute,  which  does  not 
contain  in  substance  the  essential  terms  of  the  contract.  How 
can  that  be  said  to  be  a  memorandum  of  a  contract,  which  is 
wholly  silent  as  to  the  consideration  and  terms  of  the  contract  ? 
which  merely  states,  that  there  was  a  contract  or  purchase ;  but 
leaves  all  in  darkness  as  to  the  nature  and  extent  of  it  f  The 
probate  papers,  therefore,  as  a  memorandum,  may  be  entirely 
laid  aside.  Then,  do  they  contain  any  certain  reference  to  the 
memorandum  of  the  administrator,  so  as  to  admit  and  adopt  it  ? 
There  is  not  a  word  of  reference  to  any  memorandum  whatsoever. 
•  It  is  not  even  said,  that  the  purchase  was  of  the  administrator ; 
and  unless  there  were  some  certain  reference  so  clear  as  to  ad- 
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mit  of  no  doubt,  there  is  no  pretence  to  say,  that  the  Court  is  at 
liberty  to  incorporate  the  memorandum  into,  and  make  it  a  part 
of,  the  petition,  as  the  written  admission  of  the  defendant.  We 
may,  then,  lay  aside  any  further  consideration  of  these  proceed- 
ings. They  stand  alone,  and  are  of  themselves  no  proof  of  any 
contract  binding  on  the  defendants 

Then  is  the  memorandum  of  the  administrator  sufficient  f  The 
memorandum  is  at  the  bottom  of  the  conditions  of  sale,  and 
so  far  as  respects  the  defendant,  it  is  in  the  following  words. 
«'  Struck  off  to  John  Arnold^  highest  bidder,  for  ^1705,50.". 
There  is  now  found  at  the  bottom  of  the  paper  a  signature 
of  the  administrator's  name }  but  it  is  almost  certain,  that  it 
was  not  made  at  the  time  when  the  memorandum  was  writ- 
ten, for  it  is  in  a  very  different  ink,  and  apparently  of  more 
recent  date.  So  that  the  memorandum  is  not  brought  within  the 
terms  of  the  statute.  It  is  not  signed  by  the  party  to  be  charged 
therewith,  or  by  his  agent  thereunto  lawfully  authorized. 

But  the  important  question  is,  whether,  under  the  circum- 
stances of  the  present  case,  the  administrator  can  be  considered 
as  the  agent  of  the  purchaser,  authorized  by  him  to  make  and 
sign  the  memorandum.  If  he  can,  then  the  defendant  is  bound, 
for  the  memorandum  sufficiently  sets  forth  the  terms  of  the'  con- 
tract. After  much  fluctuation  and  doubt,  it  has  at  last  been 
settled  in  England^  that  an  auctioneer  b  to  be  deemed  the  agent 
of  both  parties  in  respect  to  the  sale,  and  authorized  to  make  a 
memorandum  for  both.  Lord  Mansfield^  in  Simon  vs.  MotivoSj 
(8  Burr.  U.  1921,)  began  that  doctrine ;  and  it  has,  after  very 
great  hesitation,  been  followed.  It  appears  to  me,  speaking  with 
all  due  respect,  to  have  done  much  to  destroy  the  salutary  ope- 
ration of  the  statute  of  frauds.  By  the  common  law,  if  an  agent 
is  to  execute  a  deed  for  his  principal,  his  authority  must  be  of  as 
high  a  nature.  It  must  be  by  deed.  By  analogy  it  would  have 
seemed  convenient,  if  not  indispensable,  to  have  held,  that  wher^ 
the  statute,  to  prevent  frauds  and  perjuries,  required  a  contract 
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to  be  in  writing,  if  executed  by  an  agent,  his  authority  should  be 
in  writing  also.     That  the  auctioneer  is  agent  of  the  seller  is 
clear ;  that  he  is  also  agent  of  the  buyer  is  not  so  very  clear ; 
and  is  a  conclusion  founded  on  somewhat  artificial  reasoning. 
But  the  doctrine  is  now  established ;  and  the  best  reason  in  sup- 
port of  it  is,  that  he  is  deemed  a  disinterested  person,  having 
no  motive  to  mis-state  the  bargain,  and  enjoying  equally  the  con- 
fidence of  both  parties*    The  agency  is  presumed  to  be  given 
to  him  on  this  account  by  the  purchasers,  trusting  to  his  integrity 
and  disinterestedness.     But  the  case  is  very  different,  where  the 
auctioneer  is  the  vendor,  and  is  himself  the  very  party  in  interest, 
with  whom  the  contract  is  made*      There  can  be  no  reason- 
able presumption  from  the  mere  act  of  bidding,  that  the  pur^ 
chaser  means  to  trust  the  other  party  with  settling,  by  his  own 
memorandum,  the  whole  terms  of  the  contract.     It  would  be  a 
very  extraordinary  position,  at  war  with  the  ordinary  care  and 
caution  of  men,  to  put  into  the  hands  of  the  other  party  the  unUm* 
ited  power  to  settle  all  the  terms  of  an  important  contract  by  his 
own  memorandum.    And  this  would  be  the  result  of  the  doctrine 
contended  for.     For  if  the  mere  act  of  bidding,  being  proved  by 
parol,  would  be  sufficient  to  create  a  virtual  agency  for  the  bidder, 
then  the  party  would  be  bound,  though  he  never  saw  the  memoran- 
dum ;    and  when  the  memorandum  was  once  reduced  to  writing, 
no  parol  evidence  could  at  law  be  admissible  to  show,  that  the 
terms  were  mistaken  or  varied  ;  for  the  memorandum  would  be 
the  proper  evidence  of  the  contract,  though   made  by  the  very 
party  in  interest.     It  is  said,  that  here  the  administrator  is  not 
the  party  in  interest ;  and  that  he  has  a  mere  power  or  license 
to  sell.     But  he  is  the  party,  who  alone  is  competent  to  make 
the  contract.    The  price  must  be  paid  to  him  ;  and  non  constatf 
to  what  extent,  as  administrator,  he  may  have  an  interest  in  the 
proceeds,  either  as  creditor,  or  for  services.     He  stands  in  the 
•same  situation  as  a  trustee  of  an  estate,  selling  for  the  use  of  his 
cestui  que  irutU    He  could  not  be  a  witness  to  prove  the  con- 
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tract.  And  yet,  upon  the  doctrine  now  asserted,  bis  memoranr 
dum  is  better  than  any  testimony.  In  a  legal  point  of  view  he 
is  the  real  party  to  the  contract,  and  is  alone  authorized  to  sue 
upon  it.  And  whether  he  has  a  beneficial  interest  in  it,  or  not, 
is  immaterial.  He  is  the  legal  party  in  interest  in  the  price  and 
performance  of  the  contract. 

The  case,  then,  is  not  distinguisable  from  that  of  any  other  ven- 
dor, who  acts  as  auctioneer.  If  there  were  no  authority  upon  the 
subject,  we  should  say,  upon  principle,  that  a  vendor  was  not  to 
be  presumed  to  be  the  agent  of  the  purchaser  for  the  purpose 
of  signing  the  contract  for  him.  '  That  it  would  be  a  presump- 
tion against  common  sense  to  suppose,  that  the  party  could  act 
both  as  buyer  and  seller  at  the  same  time,  and  that  the  purchaser 
meant  to  surrender  himself  into  the  hands  of  a  party  in  interest. 
if  there  were  an  express  authority  given  for  such  a  purpose,  that 
might  be  another  thing.  But  it  ought  not  to  be  presumed  from 
so  equivocal  an  act  as  bidding  at  a  public  sale,  and  having  the 
property  struck  off  at  the  bid.  There  are  cases,  where  courts 
of  law  have  interposed  limitations  upon  the  construction  of  tlie 
statute,  which  are  not  found  in  its  words.  It  is,  for  instance,  de- 
cided, that  the  memorandum  of  the  auctioneer,  to  bind  the  pur- 
chaser, must  be  contemporaneous  with  the  sale.  It  cannot  be 
made  afterwards.  Now,  the  statute  does  not  say,  that  the  mem- 
orandum in  writing  shall  be  contemporaneous  with  the  sale. 
But  the  Courts,  upon  *  principles  of  just  policy,  have  bound  up 
the  words  by  this  restriction,  in  order  to  prevent  men  from  being 
ensnared  by  contracts  subsequendy  reduced  to  writing  by  agents.^ 
The  same  reasoning  applies  to  the  present  case,  and  with  far 
^eater  force. 

But  there  is  an  authority  direcdy  in  point,  and  even  stronger, 
than  the  case  before  the  Court.  It  is  Wright  vs.  Dannah, 
(2  Camp.  R.  203.)  There,  the  vendor  reduced  the  contract  to 
writing,  and  showed  it  to  the  vendee,  who  corrected  it  and  ap*- 
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proved  it.  But  it  was  held  by  Lord  Ellenboroughj  that  the 
memorandum  was  not  sufficient  within  the  statute  of  frauds. 
On  that  occasion  he  said,  "The  agent  must  be  some  third 
party,  and  could  not  be  the  other  contracting  party."  Now 
there,  the  very  paper  was  assented  to  by  the  party,  after  it 
had  been  I  read;  but  the  Court  thought  it  dangerous  to  allow 
the  doctrine,  that  the  mere  assent  of  the  vendee  to  the  con- 
tract, as  drawn  up  by  the  vendor,  should  be  deemed  by  implica- 
tion to  make  him  an  agent  to  bind  the  vendee  by  the  memoran- 
dum. It  was  quite  consistent  with  the  facts,  that  he  should  be 
satisfied,  that  it  was  truly  stated,  and  yet  that  be  should  not  adopt 
it  as  his  own  act,  or  the  act  of  his  agent  to  bind  him. 

But  it  is  said,  that  this  is  the  case  of  a  judicial  sale,  and  such 
sales  have  been  held  not  to  be  within  the  statute  of  frauds.  The 
cases  alluded  to  are  sales  of  a  very  different  sort  from  that  be- 
fore the  Court.  In  sales  directed  by  the  Court  of  Chancery,  the 
whole  business  is  transacted  by  a  public  officer  under  the  gui- 
dance and  superintendance  of  the  Court  itself.  Even  after  the 
sale  b  made,  it  is  not  final,  until  a  report  is  made  to  the  Court, 
and  it  is  approved  and  confirmed.  Either  party  may  object  to 
the  report,  and  the  purchaser  himself,  who  becomes  a  party  to 
the  sale,  may  appear  before  the  Court,  and,  if  any  mistake  has 
occurred,  may  have  it  corrected.  He,  therefore,  becomes  a 
party  in  interest ;  and  may  represent  and  defend  his  own  in- 
terests ;  and  if  he  acquiesces  in  the  report,  he  is  deemed  to 
adopt  it,  and  is  bound  by  the  decree  of  the  Court  confirm- 
ing the  sale.  He  may  be  compelled,  by  process  of  the  Court, 
to  comply  with  the  terms  of  the  contract,  ^o  that  the  whole 
proceedings,  from  the  beginning  to  the  end,  are  under  the  gui- 
dance and  direction  of  the  Court ;  and  the  case  does  not  fall 
within  the  mischiefs  supposed  by  the  statute  of  ^frauds.  In 
the  case  of  an  administrator,  the  authority  to  sell  is,  indeed, 
granted  by  a  court  of  law.  But  the  Court,  when  it  has  once 
authorized  the  administrator  to  sell,  is  functus  officio.     The  pro- 
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ceedings  of  the  administrator  never  come  before  the  Court  for 
examination  or  confirmation.  They  are  mere  matters  in  pats^ 
over  which  the  Court  has  no  control.  The  administrator  is 
merely  accountable  to  the  Court  of  Probate  for  the  proceeds 
acquired  by  the  sale,  in  the  same  manner  as  for  any  other  assets. 
But  whether  he  has  acted  regularly  or  irregularly  in  ihe  sale  is 
not  matter,  into  which  there  is  any  inquiry  by  the  court  granting 
the  license,  or  by  the  Court  of  Probate  having  jurisdiction  over 
the  administration  of  the  estate.  So  that  the  present  case  is  not 
a  judicial  sale  in  any  just  sense  ;  but  it  is  the  execution  of  a  min- 
isterial authority.  The  sale  is  not  the  act  of  the  court,  but  of  the 
administrator. 

For  these  reasons  we  are  of  opinion,  that  the  evidence  is  in- 
admissible. 

Plaintiff  discontinued. 


Alonzo  Brown  vs.  George  Curtis. 

If  a  company  by  the  articles  of  partnership  do  their  business  by  agents,  and  among 
other  officers  by  a  treasurer,  and  one  of  the  partners  is  appointed  treasurer,  and 
afterwards  fails,  owing  the  partnership,  as  treasurer,  the  company  have  a  right  to 
claim  payment  of  the  debt  out  of  the  atparate  estate  of  such  partner  in  the  hands 
of  his  assignees.  And  if  the  debt  is  transferred,  the  same  right  attaches  to  the 
bolder. ' 

BiT>L  in  equity.  The  facts  were,  that  in  October,  1827, 
John  A.  Wadsworthy  John  fVdder,  and  Joshua  B.  fVood^  en- 
tered into  a  copartnership  for  making  steam-engines,  under  the 
firm  of  the  Providence  Steam-Engine  Manufacturing  Company. 
The  business  of  the  partnership  was  managed  by  Wadsworth,  as 
agent  of  the  company,  and  Wood  carried  on  during  the  same  time 
the  business  of  a  broker  in  Providence^  receiving  deposits  of 
money,  Sec;  The  articles  of  partnership  provided  for  the  ap- 
pointment of  a  general  agent  to  manage  the  concern,  receive 
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monies,  and  pay  the  same  to  the  treasurer,  make  payments,  be. 
&c.  They  also  provicied  for  ihe  appointment  of  a  treasurer, 
who  was  to  receive  the  monies  of  the  company,  and  to  whom 
the  partners  were  to  pay  the  instalments  upon  the  capital  stock. 
ffood  failed  in  May,  1828,  having  then  in  his  possession,  as 
treasurer/ a  balance  due  to  the  company,  of  $1190.98,  and 
having  made  an  assignment  of  all  his  estate  for  the  benefit  of  his 
creditors  to  the  defendant,  Curtis.  The  company  failed  in 
August,  1828,  and  all  their  property  was,  with  the  consent  of  the 
defendant,  assigned  to  Messrs.  Stanford  jyewell  and  Cyrus  Dyery 
for  the  benefit  of  their  creditors.  In  March,  1829,  Messrs. 
Jewell  and  Dyer  assigned  the  debt  due  from  Wood  to  the  com- 
pany to  the  plaintifiT,  for  the  consideration  of  4^500.  The  prop- 
erty of  the  company  is  insufiicient  to  pay  their  debts,  and  the 
private  property  of  the  partners  is  insufficient  to  pay  their  private 
debts.  The  object  of  the  bill  is,  to  obtain  payment  of,  or  a 
dividend  upon,  the  debt,  out  of  the  separate  estate  of  iVood^  in 
possession  of  the  defendant,  his  assignee,  the  assignment  being, 
after  certain  preferred  debts  were  discharged,  for  the  equal  pay- 
ment of  all  other  creditors  rateably. 

The  defendant  by  his  answer  admitted  all  the  facts  stated  in 
the  bill,  except  that  the  plaintifiT  was  a  purchaser  for  a  valuable 
consideration,  of  which  he  required  proof;  and  he  denied,  that 
the  plaintiff,  if  a  purchaser,  was  entitled  to  any  dividend  or  pay- 
ment out  of  the  separate  property  of  Wood, 

The  cause  was  heard  at  this  term  upon  the  bill,  answer,  and 
depositions  in  the  case.  It  was  argued  by  J?.  W.  Greene  for  the 
plaintiff,  and  by  Searle  for  the  defendant. 

For  the  plaintiff  were  cited,  1  Atk.  227,  and  11  Vez.  413. 

Stort  J.  The  fact,  that  there  has  been  a  good  assignment 
of  the  debt  to  the  plaintiff,  is  sufficiently  made  out  by  the  evidence. 
The  question  then  is,  whether  the  plaintiff  is  entitled  to  the  relief 
he  prays.    It  is  said,  that  he  is  not,  against  the  separate  creditors 
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of  IVoodf  entitled  to  a  dividead  out  of  the  separate  estate  of 
fVoodf  because  he  owes  the  money  as  partner,  and  not  as  a 
separate  concern.  Now,  upon  that  point  the  doctrine  asserted  in 
the  cases  at  the  bar  is,  that  partnership  debts  are  properly  payable 
out  of  the  partnership  property,  and  separate  debts  out  of  the 
separate  property,  and  until  the  creditors  are  satisfie'd,  who  have 
claims  on  the  separate  estate,  partnership  creditors  shall  Dot  be 
admitted  to  touch  it.  Lord  Hardmcke,  indeed,  io  Ex  parte 
Hunter^  (1  Atk,  223,  227,)  held  a  broader  doctrine  in  respect 
to  a  debt  due  for  advances  from  the  firm  to  one  of  the  partners, 
and  tliougbt  it  ought  to  be  paid  out  of  tlie  partnership  funds,  pari 
passUf  with  the  other  debts  due  to  the  creditors  of  the  firm.  It 
is  now  unnecessary  to  say,  whether  there  is  more  good  sense  in 
that,  than  in  the  later  doctrine  of  Lord  Thurlow^  which  has  been 
acted  upon  by  Lord  Eldon^  that  all  the  joint  creditors  shall  first 
be  paid.  And  it  must  be  taken  into  consideration,  that  all  these 
cases  arose  in  bankruptcy,  and  were  in  the  exercise  of  the  Chan- 
cellor's authority  in  bankruptcy  ;  and  the  objection  is  said  to  have 
been,  that  the  admission  of  the  debt  would  require  an  account  to 
be  taken  of  all  the  partnership  concerns.  That  might  be  a  good 
reason  for  declining  the  interference  in  a  petition  in  bankruptcy ; 
but  it  does  not  follow,  that  upon  general  principles  ^le  same  rule 
ought  to  apply  to  a  bill  in  equity,  especially  where  there  is  a 
general  assignment  of  the  party  to  pay  all  his  debts  rateably,  and 
tliere  is,  technically  speakings  no  insolvent  act  or  legal  bankruptcy 
to  afiect  the  case. 

But  waving  all  consideration  of  this  point,  we  are  of  opinion, 
that  here  the  money  was  not  drawn  out  of  the  partnership  funds, 
as  partner.  Wood  received,  and  held  it  in  his  ofiicial  capacity, 
as  treasurer,  and  not  as  partner.  It  was  delivered  to  him  by  the 
agent  of  the  company  under  the  articles ;  and  the  agent  drew 
for  it  from  time  to  time,  as  the  concerns  of  the  company  required. 
Wood,  then,  held  it,  as  a  stranger  or  banker  would  hold  it,  not  for 
his  own  account,  as  partner,  but  for  the  company,  and  by  receiv- 
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ing  it,  he  contracted  in  equity  a  separate  debt  to  the  company, 
as  treasurer,  and  not  as  partner ;  so  that  it  faUs  within  the  author- 
ity o(  Ex  parte  St.  Barbe,  11  Vez.  413.^ 

A  decree  must  therefore  be  entered  for  the  plaintiff.  The 
parties,  however,  admit,  that  a  final  decree  cannot  now  be  en- 
tered ;  and,  unless  they  agree,  let  it  be  referred  to  a  master, 
to  ascertain  the  fund  in  the  hands  of  the  defendant,  and  the  rate- 
able proportion  due  to  the  plaintiff. 

Decree  accordingly, 

1  See,  aUo,  1  Hovenden*s  Sunplement  to  Vezey,  p.  650,  note  6. — Ex  parte 
HargreaveSf  1  Cox  R,  440. — Ex  parte  Harris,  2  F,  &  Beam.  R»  212. — 
Ex  parte  Yotmg,  S  F.  fy  B.  31,  34.— 1  Cooke's  Bank.  Law^  ek.  la 
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Johnson  and  another,  in  error,  vi.  United  States. 

If  a  collector  of  the  customs  cancels  a  bond  for  doties,  without  receiving  payment  of 
the  amount  of  duties,  in  connivance  with  the  debtor,  the  cancellation  is  void,  and 
the  bond  may  still  be  declared  upon^as  a  subsisting  deed  ;  for  the  cancellation  is,  in 
such  a  case,  a  flagrant  violation  of  duty. 

A  collector  of  the  customs  is  not  at  liberty  to  receive  any  thing  but  money  of  the 

United  Statetf  or  foreign  gold  or  silver  coin  made  current,  in  payment  of  duties. — If 

he  receives  a  clieck  on  a  banlE  in  payment,  it  is  at  bis  own  peril,  and  if  tlie  check  it 

not  paid,  the  bond  is  not  discliaiged ;  a  fortiori,  it  is  not  dischaiged  by  the  receipt 

of  a  memorandum  check. 

A  collector,  like  other  public  officers,  cannot  bind  the  United  States  by  any  acta  be* 
yond,  or  contrary  to,  the  authority  given  him  by  the  laws. 

The  receipt  of  a  collector  acknowledging  payment  is  jirwutyacii  evidence,  but  not 
conclusive,  of  the  fad  of  payment. 

Upon  a  demurrer  to  evidence,  the  party  demurring  is  bound  to  admit  all  the  facts, 
which  the  evidence  on  the  other  side  conduces  to  prove;  and  the  Court  on  such  a' 
demurrer  will  infer  them  in  his  favour. 

Qiuare,  whether  a  collector  is  not  to  all  intents/iMcfiit  ojgSdOt  as  loon  as  a  removal 
takes  place  by  the  appointment  of  another  person  iu  his  stead  ? 

The  government  is  not  ordinarily  bound  by  an  estoppel. 

jThis  was  a  writ  of  error  to  the  District  Court  of  Maine^  The 
original  action  was  debt,  brought  by  the  United  States  upon  a 
bond  given  for  the  payment  of  duties  in  the  usual  form.  The 
declaration  alleged,  that  the  defendants,  on  the  8th  of  September 
VOL.  V.  64 
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1828,  by  tbeir  writing  obligatory  of  that  date,  sealed  with  their 
seals,  lohich  having  been  lost  and  destroyed  cannoi  be  produced  here 
in  Courts  bound  themselves  unto  the  United  States^  in  the  sum 
of  ten  thousand  dollars,  to  be  paid  by  the  defendants  on  demand  ; 
yet,  &CC.  The  defendants  pleaded,  1.  JVon  est  factum  ;  2.  That 
they  bring  into  Court  here  the  said  supposed  writing  obligatory, 
mentioned  in  the  plaintifE'  declaration,  and  pray  that  the  same 
may  be  read  and  enrolled  here  in  Court ;  and  the  said  supposed 
writing  obligatory,  and  the  condition  thereof,  are  read  and  en- 
rolled here  in  Court  in  these  words,  viz.  [setting  forth  the 
bond  and  condition  verbatim,  the  bond  having  still  on  its  face  the 
seals  of  the  parties,  but  with  a  cancellation  or  cross  over  the 
names  as  follows,  X  ] ;  which  being  read  and  heard,  they  plead 
actio  non^  be.,  averring  a  payment  of  the  amount  of  the  duties 
on  the  12tb  of  May  1829,  (the  condition  of  the  bond  being  for 
payment  of  the  duties  on  or  before  the  8th  day  of  June  1829,)  to 
the  collector  of  the  customs  for  the  district  of  Bath,  for  the  time 
being,  and  that  the  sum  so  paid  *^  was  then  and  there  accepted 
by  the  said  collector,  as  full  and  complete  performance  of  said 
condition ;  and  said  collector  delivered  up  said  wridng  obligatory, 
to  said  defendants,  cancelled  and  receipted  according  to  the  condi- 
tion of  the  aforesaid  writing  obligatory ;  and  this  they  are  ready  to 
verify  $  wherefore,  &c." 

The  United  States  replied,  that  the  defendants  did  not  pay 
said  sum  to  the  collector  of  the  customs  for  the  district  of  Bath, 
in  manner  and  form,  &c.,  offering  an  issue  to  the  country,  which 
was  joined  by  the  defendants. 

At  the  trial  of  these  issues,  there  was  a  demurrer  to  evidence  on 
behalf  of  the  United  States^  and  a  joinder  in  demurrer  by  the 
defendants,  upon  which  the  District  Judge  gave  a  judgment  in 
fiivour  of  the  United  States  ;  and  the  present  writ  of  error  was 
brought  to  that  judgment. 

The  evidence,  as  slated  in  the  demurrer  to  evidence,  was  as 
fidiowi: 
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^*  The  plaintifis  sue  the  defendants  ia  a  plea  of  debt,  and  declare 
on  a  bond,  dated  September  the  eighth,  in  the  year  of  our  Lord 
one  tliousand  eight  hundred  and  twenty  eight,  for  ten  thousand 
dollars,  as  lost  and  destroyed,  as  will  be  made  to  appear  by  refers 
ence  thereto.  And  the  defendants  appear  by  their  attorneys,  and 
plead  first,  non  estfaciumy  and  issue  is  joined  thereon ;  and  sec^ 
ondly,  payment  of  the  amount  due  on  said  bond,  and  the  plain- 
tiflfe  reply  to  said  second  plea,  denying  the  payment,  and  issue  is 
thereon  joined  ;  all  which  pleadings  are  at  large  to  be  considered 
as  herein  set  forth ;  and  thereupon  a  jury  is  duly  empanneHed  to 
try  the  said  issues,  an*d  the  cause  is  opened  to  the  court  and  jury 
by  reading  the  pleadings;  and  the  plaintiffii  to  maintain  the 
issues  on  their  part,  called  upon  John  B.  Swanton,  who  bemg 
duly  sworn,  testified  as  follows  : " 

^  I,  John  B*  SuMnton,  on  oath  declare  and  say,  that  I  do  iK)t 
recollect  of  delivering  a  bond  dated  September  8,  1838,  payable 
June  8^  1829,  signed  by  Johnson  Williams  and  others,  to  fViB^ 
tarn  King  J  the  present  collector  at  Bath ;  if  not  delhrered  to 
him,  it  was  delivered  to  Mr.  fViUiatnSy  who  paid  it  to  me  or  my 
son  ;  but  my  impression  is,  that  the  bond  he  paid  me  fell  doe  in 
July.  It  was  either  handed  to  Mr.  King  or  Mr.  WHUami* 
There  has  been  some  difference  in  the  communications  between 
the  comptroller,  Mr.  King^  and  myself,  in  regard  to  bonds,  and  1 
cannot  decide  from  the  inspection  of  the  authenticated  paper  6X« 
hibited  to  me,  whether  the  bond  inquired  for  is  contained  in  the 
original  account  or  not.  I  delivered  a  duty  bond  or  bonds  to  the 
defendants,  the  last  day  of  payment  of  which  had  not  arrived,  on 
the  fifteenth  day  of  May  last.  I  think  there  was  one  or  two*  t 
took  a  check  or  checks  on  the  Lincoln  Bank  in  payment  of  tbe 
same.  I  cannot  be  positive  whether  I  was  in  the  office  that  day 
when  the  checks  were  given,  or  whether  my  son  received  them } 
nor  whether  they  were  signed  by  J.  fVilliamsy  or  /•  WiUioms  tf 
Co. ;  whether  they  were  memorandum  checks  or  not,  I  cannot 
say.    I  considered  memorandum  checks  best^  as   the  euUtt 
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would  not  be  likely  to  pay  them  to  a  third  person  ;  I  considered 
those  checks  perfectly  good.  My  bondsmen  to  the  Untied  StaUs 
became  alarmed,  and  one  of  them  called  on  me  and  I  offered  to 
give  him  security,  either  in  money  or  notes.  The  checks  taken 
in  this  case  were  sent  to  Mr.  WilliamSy  who  sent  me  the  notes  of 
J,  Williams  ^  Co.  for  the  amount  of  the  checks,  which  I  deliv- 
ered to  Mr.  RiggSy  the  bondsman,  as  security.  I  ^ouki  think 
the  notes  were  delivered  Riggs  the  last  of  June  or  first  of  July. 
The  checks  were  either  in  my  hands  or  in  my  son's,  while  I  was 
absent  from  Bath*  The  note  or  notes  taken,  I  cannot  say  wheth- 
er made  payable  to  me  or  to  me  and  my 'order :  I  think  it  was 
payable  to  me  or  order,  but  am  not  certain.  I  think  my  son 
took  the  note  or  notes  from  Mr.  fVilliams  in  my  absence,  in  obe- 
dience to  my  directions.  The  note  or  notes  were  delivered  Mr* 
Benfamin  RiggSy  but  whether  I  endorsed  it  or  them  or  not,  can- 
not say.  He  has  it  or  them  now  in  his  possession,  and  it  was,  I 
think,  given  to  him  by  my  son.  The  amount  I  believe,  of  my 
official  bond,  is  ten  thousand  dollars.  My  last  quarterly  account 
was  made  up  including  the  fifteenth  day  of  May  last.  I  cannot 
say  when  ii  was  forwarded,  but  think  it  was  a  month  or  two  after 
that  day.  My  accounts  are  usually  made  up  in  the  course  of  ten 
or  twenty  days  after  the  quarter ;  that  ending  the  thirty-first  of 
March  last,  was  rendered  in  April,  and  I  have  the  comptroller's 
receipt  of  the  same.  The  accounts  rendered  up  \o  the  thirty- 
first  of  March  have  been  rendered  both  to  the  register  and  to 
the  comptroller ;  the  account  dnce  that  period  has  not  been  ren- 
dered to  the  comptroller }  but  the  one  to  the  register  has  been. 
Owing  to  the  difficulties  about  these  bonds,  the  account  has  not 
been  made  up  for  the  comptroller.  I  cannot  give  the  balance 
on  outstanding  bonds  on  the  thirty-first  of  March,  but  should 
think  it  exceeded  fifty  thousand  dollars ;  the  balance  of  my  cash 
account  at  that  time  was  between  three  and  four  thousaud  dollars ; 
not  far  from  four  thousand  dollars.  I  do  not  render  a  monthly 
account  of  bonds  taken." 
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^'  I  would  not  say  that  there  was  a  boDd  of  WiUicans^s  dated 
September  eighth,  eighteen  hundred  and  twenty-eight.  All  bonds 
of  these  defendants,  which  were  not  handed  over  to  Mr.  King^ 
were  settled  for  by  these  defendants  with  me  or  my  son.  The 
bonds,  settled  with  these  defendants,  were  either  discharged  by 
myself,  as  Collector  of  the  port  of  Bath^  or  by  my  son  as  Depu- 
ty-Collector ;  and  presume  they  were  given  up  to  tiiem  thus  dis- 
charged and  cancelled.  I  think  the  bonds  were  executed  by 
Johnson  Williams  fy  Co.,  and  /.  Williams^  attorney  to  Simeon 
Mathews  ;  that  the  bonds  of  these  defendants  were  usually  exe- 
cuted in  this  manner,  I  had  a  power  of  attorney  in  the  office  au- 
thorizing Mr.  Williams  to  sign  for  Mr.  Mathews.  I  do  not 
know  that  Mathews  is  a  partner  in  the  house  of  Johnson  WUr 
Hams  4*  CO'  ^^  has  been  my  uniform  practice  while  col- 
lector, to  receive  checks  in  payment  of  bonds ;  and  to  discharge 
and  cancel  bonds  upon  the  receipt  of  checks.  Not  more  than  five 
hundred  dollars,  I  should  think,  was  paid  in  specie  while  I  was 
collector.  Some  gentlemen  have  frequently  paid  their  bonds 
before  they  became  due.  I  think  the  form  of  the  bond  used  in 
that  office  is  payable  "  on  or  before "  a  certain  day.  I  should 
think  that  I  had  been  near  thirty  years  in  the  employment  of  the 
custom-house  at  Bath.  This  has  been  the  uniform  mode  of 
payment  at  the  office  since  the  bank  has  been  established — be- 
fore that  time  drafts  were  taken.  I  have  been  Deputy-Collector 
from  eighteen  hundred  and  four  or  five,  and  until  I  was  appointed 
Collector.  I  have  been  called  as  a  witness  by  the  District  Attor- 
ney, in  behalf  of  the  United  States,  in  their  suit  against  Johnson 
Williams  and  others,  pending  in  the  District  Court  of  the  United 
States,  September  term,  eighteen  hundred  and  twenty-nine.  I 
delivered  up  the  office  to  Mr.  King  after  office  hours,  on  the 
fifteenth  day  of  May  last ;  from  that  period  he  has  assumed  the 
duties  of  the  office.  The  bond  now  exhibited  to  me  of  date 
September  8,  1828,  and  payable  June  8,  1S29,  is  one  of  the 
bonds  which  I  referred  to  as  being  settled  by  me  or  my  son,  and 
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was  discharged,  as  appears  on  the  back,  od  the  twelfth  day   of 
May  last  by  ray  son." 

The  plaintifTs  next  called   Denny  McCobb^  who  being  duty 
sworn,  testified  as  follows  : 

"  Johnson  Williams  told  me  that  he  had  received  the  bond  of  Mr. 
Swanton^  upon  giving  his  check  for  the  amount.  I  understood  him 
to  refer  to  the  bond  in  suit ;  that  afterwards,  Mr.  Swanion  or  Mr. 
Swanton^s  son,  brought  him  tlie  check  and  took  his  note  for  the 
amount,  payable  to  Mr.  Swanion,  and  not  to  his  order.  This  was 
stated  last  evening  at  the  public  house  in  this  town ;  Mr.  King 
was  present.  Mr.  Williams  said  that  Mr.  Swanion  would  say 
the  same.  Mr.  King  requested  Mr.  WUliams  to  state  to  roe  the 
circumstances,  as  he,  WUliams^  was  going  away.  Mr.  Williams 
did  not  state  whether  the  check  was  a  memorandum  check  or  not." 

And  thereupon  the  defendants  being  called  upon  by  the  Dis- 
trict Attorney  to  produce  the  bond  declared  upon  in  the  writ,  did 
produce  the  same,  with  the  endorsement  and  obliteration  thereon, 
as  the  same  is  now,  and  which  is  set  forth  in  evidence,  as  follows : 

"  Manifest,  No.  60. 

Good  for  $739  56. 

Know  all  men  by  these  presents,  that  we,  Johnson  Williams 
fy  Co,  of  Baih,  Simeon  Mathews  of  WaiendUe,  state  of  Maine^ 
are  held,  and  firmly  bound  unto  the  United  States  of  America^  in 
the  sum  of  ten  thousand  dollars,  to  be  paid  to  the  said  United 
States  ;  for  the  payment  whereof  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents  ;  sealed  with  our  seals.  Dated  this  eighth  day  of 
September,  in  the  fifty-third  year  of  the  Independence  of  the  said 
United  States,  and  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-eight.  The  condition  of  this  obligation  is 
such,  that  if  the  above  bounden  Johnson  Williams  fy  Co.  and 
Simeon  Mathews,  or  either  of  them,  or  either  of  their  heirs, 
executors,  or  administrators,  shall  and  do,  on  or  before  the  eighth 
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day  of  June  next,  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  Collector  of  the  Customs  for  the  District  of  Baihj  Maine,  for 
the  time  being,  the  sum  of  twenty  hundred  dollars,  or  the  amount 
of  duties  to  be  ascertained  as  due  and  arising  on  certain  goods, 
wares,  and  merchandise,  entered  by  the  above  bounden  Johnson 
Williams  ^  Co.y  imported  in  the  brig  Elizabeth,  P.  JEg' 
gins,  master,  from  St  Eustada,  as  per  entry,  dated  this  date, 
then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 
Signed,  sealed,  and  delivered  in  presence  of 

J.   B.   SWAIfTOW." 

"  Collector's  Office,  > 

Bath,  Maine f  May  12,  1829.  > 

Received  of  Johnson  Williams  if  Co,  the  sum  of  seven  hun- 
dred thirty-nine  dollars  and  -,Vir  i"  f"^'  ^^  ^^  within  bond. 

•    J.  B.  SWANTON,  Ja.,  Dep.  Collector:' 

And  thereupon  the  defendants  called  Parker  McCobh,  who 
being  duly  sworn,  testified  as  follows : 

^'  I  have  been  concerned  in  navigation  for  the  last  twenty  years, 
and  have  .been  interested  in  bonds  given  to  tlie  custom-houses  in 
Bath,  Boston,  and  J^ew  York,  All  the  bonds  that  I  have  taken  up 
at  Bath,  have  been  paid  at  the  custom-house,  and  by  checks  in 
all  instances,  that  I  recollect.  Bonds  at  Boston  and  J^ew 
York  were  paid  at  the  Branch  of  the  United  States  Bank,  by 
checks  or  by  bills ;  either  checks  on  the  Branch,  or  some  other 
bank  in  the  city.  When  I  have  given  my  check,  I  have  taken 
my  bond." 

The  defendants'  counsel  then  read  the  following  letter  from 
the  Comptroller  of  the  Treasury,  to  John  B.  Swanton,  to  wit : 

"  Treasury  Department, .        > 
Comptroller's  Office,  July  10,  1829.  ) 

Sir — Having  been  informed  by  the  collector  of  Bath,  that 

you  had  not  yet  delivered  over  to  him  the  duty  bonds  remaining 

unpaid  on  the  Ibth  May  1829,  the  date  of  his  oath  of  office^  it 
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will  become  my  indispensable,  although  unpleasant  duty,  if  the 
transfer  alluded  to  be  further  delayed,  to  report  your  case  for  suit. 
I  have  also  to  request  that  you  will  lose  no  time  in  depositing 
in  the  Branch  Bank  of  the  United  States  at  Portland,  to  the 
credit  of  the  Treasurer  of  the  United  States^  the  cash  remaining 
in  your  hands,  and  forward  the  cashier's  receipt  therefor. 

Respectfully,         JOSEPH  ANDERSON,  ComptroUer. 

John  B.  Swanton,  Es<i.'' 

The  plaindfi,  by  the  Dbtrict  Attorney,  then  read  the  au- 
thenticated copy  of  the  following  letter,  from  the  same  to  the 
same,  to  wit : 

"  TVeasury  Department^         > 
Comptroller's  O^,  April  21,  1829.  ) 

Sir — ^tZZtam  ftng*,  Esq.  having  been  appointed  Collector  of 
the  Customs,  and  Inspector  of  the  Revenue,  for  the  port  of 
Bath^  Maine f  you  will  deliver  to  him,  on  application,  all  the 
public  property  (cash  excepted)  in  your  possession,  together  with 
the  books  of  entry,  forms  and  instructions,  with  which  you  have 
been  furnished  by  this  Department,  for  all  which  you  will  take 
duplicate  receipts,  (specifying  every  article,)  and  forward  one  of 
them  to  this  office. 

Any  public  moneys  you  may  have  in  your  hands,  you  will  de- 
posit in  bank,  to  the  credit  of  the  Treasurer  of  the  United  States^ 
and  forward  the  cashier's  receipt  for  the  same.     Respectfully, 
(Signed)  JOSEPH  ANDERSON,  Comptroller. 

John  B.  Swanton,  Es^*" 

"  Treasury  Department,  > 

Register's  Officey  Sept.  3,  1829.  > 

Pursuant  to  an  act  entitled  "  An  act  to  provide  more  effectual- 
ly for  the  settlement  of  accounts  between  the  United  States  and 
Receiver  of  Public  Money,  I,  Thomas  L.  Smith,  Register  of  the 
Treasury,  do  hereby  certify  that  the  within  is  a  true  copy  of  a 
letter  from  Joseph  Anderson,  Comptroller  of  the  Treasury,  to 
John  B.  Swanton,  late  Collector  of  the  Customs  for  the  District 
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of  Bath,  in  the  state  of  Mainey  dated  the  21st  of  April  1839,  on 
record  in  this  Department. 

T.  L.  SMITH,  Register:' 

**  Be  it  remembered,  that  Thomas  L.  Smithy  Esq.  who  has 
signed  the  within  certificate,  is  now,  and  was  at  the  time  of  doing 
so,  Register  of  the  Treasury  of  the  United  Statesy  and  that  to 
all  such  his  official  attestations,  due  faith  and  credit  is,  and  ought 
to  be,  given. 

In  testimony  whereof,  I,  Samuel  D.  Ingham^  Secretary  of  the 
Treasury,  have  hereunto  set  my  hand  and  caused  to  be  affixed 
the  seal  of  this  Department,  at  WashingioUy  this  third  day  of 
September,  in  the  year  one  thousand  eight  hundred  and  twenty 
nine.  S.  D.  INGHAM,  Secretary  of  the  TVcajttry." 

And  also  the  following  letter  from  the  same,  to  fViUiam  Ktngy 

dated  May  twenty-eighth,  eighteen  hundred  and  twenty-nine,  to 

wit: 

"  Treasury  Department,  > 

Comptroller's  Office,  2Sih  May,  1829.  > 

Sir, — ^I  have  received  your  letter  of  the  16th  inst.  enclosing 
your  official  bond  and  oaths  of  office,  together  with  copies  of  two 
lists  of  bonds  transferred  to  you  by  your  predecessor  in  office. 
The  bonds  specified  in  these  lists  amount  to  j|^9,310^V7^  but 
having,  in  consequence  of  your  suggestion  that  he  had  withheld 
some  bonds  from  you,  had  reference  to  his  last  returns,  it  appears 
that  his  balance  in  bonds  amounted  to  $19,350//^.  It  is  evi- 
dent therefore,  that  he  has  still  in  his  possession  bonds  to  a  large 
amount,  which  ought  to  be  delivered  to  you.  If  his  object  in 
retaining  them  be  to  collect  the  money,  tlie  course  is  irregular 
and  improper;  such  having  been  decided  by  the  Supreme 
Court  in  the  case  of  Sthreshley  fy  Obannno  vs.  United  States, 
(^Cranch,  vol.  4,  p.  169).  You  will  therefore  again  apply  to 
him  to  deliver  over  to  you  the  bonds  still  retained  by  him,  in- 
structiona  to  which  eflTecl  will  be  given  to  him  by  this  Depart- 
ment.    Should  he  decline  doing  so,  you  will  be  pleased  to  inform 
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this  Department  thereof  without  delay,  aud  notify  the  obligors 
that  any  payment  made  to  him  will  not  be  valid  in  law. 

In  examining  the  official  bond  executed  by  you,  I  discover 
tliat  the  Clerk  erroneously  styled  you  "  Collector  of  the  Cus- 
toms and  Inspector  of  the  Revenue  for  the  port  of  Bath  ;"  whereas 
it  should  have  been  ''  Collector  of  the  Customs^br  the  district^ 
and  Inspector  of  the  Revenue  for  the  port  of  BathJ*^  I  have 
therefore  to  request  you  to  execute  another  bond,  for  which  pur- 
pose the  enclosed  blank  is  transmitted  to  you.  Should  tlie  same 
sureties  who  signed  your  former  bond  join  you  in  this,  it  will  be 
unnecessary  to  procure  another  certificate  touching  their  sufficiency. 

Respectully,         JOSEPH  ANDREWS,  CamptroUer. 

William  King,  Esq.  Collector^  Bath^  MaineJ^^ 

And  also  the  following  letter  from  the  same  to  the  same,  dated 

July  the  tenth,  eighteen  hundred  and  twenty  one,  to  wit : 

"  Treasury.  Department^         > 
Comptroller^  Offke,  July  10,  1829.  ) 

Sir, — ^In  consequence  of  the  representation  in  your  letter  of  the 
29di  ultimo,  the  following  lists  have  been  obtained  from  the  Au- 
ditor's office,  and  are  forwarded  for  your  information,  viz : 

1.  List  of  bonds  in  suit. 

2.  Ditto,  ditto,  due  on  or  before  the  fifteenth  day  of  May,  1829, 
(the  date  of  your  oath  of  office,)  and  remaining  unpaid  on  that  day. 

3.  Ditto,  taken  before,  but  which  did  not  become  due  until 
after  the  fifteenth  of  May,  1829. 

Mr.  Swanton^s  returns  end  with  the  31st  December,  1828,  and 
the  above  mentioned  list  having  been  prepared  from  the  records 
of  those  returns,  the  Treasury  has  no  knowledge  of  what  bonds 
due  before  the  15th  May  last  may  have  been  paid  to  him  either 
before  or  after  that  day. 

There  can  be  no  doubt,  however,  that  any]  payments  made  to 
him  subsequently  to  that  day,  will  not  exonerate  the  parties  from 
their  responsibility  to  the  United  States^  for  the  dudes  for  which 
such  bonds  were  given. 
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Mr.  Swanton  will  again  be  directed  to  place  in  your  hands  the 
bonds  remaining  unpaid  on  the  day  mentioned,  and  if  he  delays 
a  compliance,  his  case  will  immediately  be  reported  for  suit. 

Respectfully, 
JOSEPH  ANDERSON,  Comptroller. 

William  Kino,  Esq.'' 

And  also  a  letter  from  John  B.  Stvanion  to   WiUiam  King^ 
dated  May  the  fourth,  one  thousand  eight  hundred  and  twenty- 
nine,  as  follows :  " 
'« Wmiam  Eng,  Esq., 

Sir, — I  will  be  in  readiness  to  give  you  an  abstract  of  bonds 
payable,  and  those  in  suit,  together  with  the  public  property  in 
my  hands,  by  the  fifteenth  instant.     Your  obedient  servant, 

J.  B.  SWANTON. 

Bath,  4th  May,  1829." 

And  also  the  commission  of  fVUliam  King,  duly  signed,  and 
under  the  seal  of  said  States,  dated  April  twenty^first,  one 
thousand  eight  hundred  and  twenty-nine.  And  the  qualification 
of  said  King  endorsed  on  the  back  thereof,  dated  the  fifteenth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-nine,  appointing  said  King  Collector  of  the  Customs 
for  the  District,  and  Inspector  of  the  Revenue  for  the  port  of 
Bath,  in  said  District* 

To  this  evidence  there  was  a  demurrer  on  the  part  of  the 
United  States,  and  a  joinder  in  demurrer. 

The  cause  was  argued  by  MiicheU  and  Longfelloto  for  the 
plaintifis  in  error,  and  by  Shepley,  District  Attorney,  for  the 
United  States,  The  grounds  of  argument  are  fully  stated  in  the 
opinion  of  ttie  Court. 

On  the  plea  of  non  estfacttm,  Mitchell  and  Longfellow  cited 
Cutts  vs.  United  States,  ( 1  Gallis.  R.  69.) 

On  the  plea  of  payment,  they  cited  6  Cranch,  204;  3  Craneh, 
293;  Phillips's  Evid.  161;  4  Mason,  R.  336;  10  Mass.  R. 
165. 
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The  Duirict  Attorney  also  cited  on  the  plea  of  payment,  act 
of  1799,  cA.  128,  ^  74 ;  2  Pick.  R.  204 ;  1  GaUis.  B-  381 ;  5 
Mass.  R.  299 $  6  Mass.  R.  143,  358 ;  II  Mass.  R.  359. 

As  to  a  receipt  being  a  discharge  without  payment,  he  cited  5 
East,  72.  230 ;  11  Mass.  R.  263}  2  Mason  R.  478 ;  9  fVhea- 
ton  R.  483,  581. 

As  to  act  of  agent  binding  principal,  and  how  far,  he  cited  I 
Cranch,  45 ;  3  Ball.  57  ;  5  Wheaionj  337 ;  II  Mad.  R.  72, 
8S;  2  Ld.  Ray.  930 ;  S.  C.  2  Salk.  442 ;  5  Mass.  R.  37. 

As  to^cts  of  public  officers,  how  far  binding,  he  cited  7  Mass. 
R.  460 ;  8  Mau.  R.84;  2  GaUis.  R.  485,  393 ;  2  GalUs.  R. 
519 ;  1  Mason  iL  504 ;  7  OancA,  369. 

Stort  J.  This  case  comes  before  the  Ck>urt  upon  a  writ  of 
error,  founded  on  a  judgment  in  favour  of  the  United  States,  upon 
a  demurrer  to  evidence,  preferred  in  behalf  of  tlie  United  States, 
and  jobed  in  by  the  other  party.  The  general  nature  and  opera- 
tion  of  such  a  demun*er  has  been  expounded  with  great  force 
and  correctness  in  the  opinion  delivered  by  Lord  Chief  Justice 
Eyre,  in  the  case  of  Gibson  vs.  Hunter,  (2  H.  Bl.  187.)  The 
Supreme  Court  of  the  United  States  has  also,  on  various  oc^ 
casions,  been  called  upon  to  discuss  the  nature  and  efiect  of  the 
proceeding.  But  I  shall  do  no  more  at  present,  than  to  refer  to 
some  of  the  leading  cases,  not  meaning  to  comment  on  them.^ 
The  result  of  the  whole  is,  that  the  party  demurring  is  bound  to 
admit  not  merely  all  the  facts  which  the  evidence  directly  estab- 
lishes, but  all  which  it  conduces  to  prove.  The  demurrer  should 
state  the  facts,  and  not  merely  the  evidence  of  facts ;  and  it  Is 
utterly  inadmissible  to  demur  to  the  evidence,  when  there  is  con- 
tradictory testimony  to  the  same  points,  or  presumptions  leading 
to  opposite  conclusions,  so  that  what  the  facts  are  remains  uncer- 

1  Young  vs.  Black,  7  Cranch,  565. — Fowle  vs.  Common  Council  <^ 
AUxandna,  11  Wheat  R.  BSXi.-^United  States  Bank  vs.  Smttk,  11 
Wheat.  R.  171. 


i 


MAY  TERM,  1830.  437 


JohiMOB  <f  oil  w.  United  Scatei. 


taiDy  and  may  be  urged  with  more  or  less  effect  to  a  jury  The 
Court,  however,  will,  in  favour  of  the  party,  against  whom  the 
demurrer  is  sought,  as  it  withdraws  from  the  jury  the  proper  con- 
sideration of  his  case,  make  every  inference  for  him,  which  the 
facts  in  proof  would  warrant  a  jury  to  draw.  But  if  the  facts 
are  so  imperfectly  and  loosely  stated,  that  the  Court  cannot ' 
arrive  at  a  satisfactory  conclusion,  that  the  judgment  can  be  main- 
tained upon  the  actual  presentation  of  the  evidence  of  these  facts, 
then  the  course  is  to  reverse  the  judgment,  and  to  award  a  venire 
fadas  de  novo,^ 

In  considering  the  evidence  in  the  present  case,  I  have  felt 
very  great  difficulties  in  satisfying  my  own  mind,  that  the  facts  are 
so  stated,  that  the  Court  can  found  any  just  conclusion  as  to  the 
law  applicable  to  the  case.  Under  such  circumstances,  the 
proper  course  would  be  to  award  a  venire  facias  de  navo^  in  order 
to  bring  the  facts  more  perfectly  before  the  Court.  But  as  no 
exception  was  taken  by  either  side  at  the  argument,  and  there 
was  an  implied  waiver  of  any  such  exception ;  and  as  I  am  given 
10  understand,  that  there  are  several  cases  depending  upon  the 
general  questions  discussed  at  the  bar,  I  shall  proceed  at  once  to 
deliver  my  opink>n  upon  them,  passing  by  any  farther  considera- 
tion of  the  manner,  in  which  they  are  presented  on  the  record. 

It  may  be  taken  as  a  fact,  though  it  is  no  where  directly 
averred,  that  <Stminton,  the  witness,  was  the  Collector  of  the 
Customs  for  the  District,  at  the  dme  when  the  bond  in  controversy 
was  given,  and  that  he  acted  as  Collector  de  facto  at  the  time  of 
the  supposed  payment  of  the  duties,  and  that  the  receipt  was 
«gned  by  his  deputy  de  facto  in  the  office.  The  bond,  according 
to  the  condition,  was  payable  on  or  before  the  8th  day  of  June, 
1839 ;  and  the  payment  is  supposed  to  have  been  actually  made 
on  the  12th  of  May,  almost  a  month  before  the  duties  could  have 
been  demanded.  It  may  be  taken  also  as  conceded  by  the  par- 
ties, that  William  King  was  appointed  Collector,  and  duly  ap- 


^^H.BL  187, 909.— 11  Wheal.  K  390. 
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proved  by  the  Senate  on  the  21  st  of  April,  1829,  upon  the  remov- 
al of  Swanton  from  the  office  by  the  President ;  that  Swanion 
had  due  notice  of  his  removal,  and  of  Kinsfs  appointment,  at 
least  as  early  as  the  4th  of  May ;  and  that  arrangements  were 
made  between  them  for  the  surrender  of  the  papers  and  public 
property  belonging  to  the  office  to  King^  as  early  as  the  15th  day 
of  the  same  month ;  and  of  course,  that  tlie  transaction,  which 
gave  origin  to  the  present  suit,  took  place  in  the  intermediate 
period  between  the  notice  and  the  actual  induction  of  JCtng*  into 
office,  which  may  be  presumed  to  have  been  on  the  latter  day. 

A  question  very  fairly  open  upon  the  record  (which  has,  how- 
ever, been  expressly  waived  by  the  parties  at  the  argument)  is, 
whether  by  the  appointment  of  King  to  the  office,  and  due  notice 
thereof  to  Swanton^  the  latter  was  not  virtually  removed  from 
office,  so  as  to  cease,  at  least  from  that  notice,  to  be  collector  de 
jure;  and  if  so,  whether  all  his  acts  as  such,  if  not  absolutely  void, 
were  not  voidable  by  the  government.  That  is  a  question  of  very 
grave  importance,  with  which  I  should  not  choose  to  meddle  un- 
necessarily. The  collection  act  of  1779,  (ch.  128,  §§  1,21,22,) 
while  it  provides  for  the  appointment  of  collectors,  and  for  the 
manner  of  executing  the  duties  of  their  office  in  cases  of  their 
death,  and  disability,  and  absence,  (^  22,)  has  left  the  case  of  a 
removal  from  office  wholly  unprovided  for.  And  the  act  of  1 820, 
[ch.  102,)  limiting  the  term  of  office  of  certain  officers,  and, 
among  others,  of  collectors,  has  also  left  the  case  of  a  vacancy  in 
office,  produced  by  the  expiration  of  such  term,  in  the  same  pos- 
ture. The  great  case  of  Marbury  vs.  Madison,  (1  Crunch,  137,) 
great,  not  only  from  the  authority  which  pronounced  it,  but  also 
from  the  importance  of  the  topics  which  it  discussed,  contains 
much  reasoning,  which  might  aid  us  in  such  an  inquiry.  It  is 
there,  among  other  things,  said,  "  that  when  a  person  appointed 
to  any  office  refuses  to  accept  that  office,  the  successor  is  nom- 
inated in  the  place  of  the  person  who  has  declined  to  accept,  and 
not  in  the  place  of  the  person  who  had  been  previously  in  office, 
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and  bad  created  the  original  vacancy."  From  this  remark  it 
might  perhaps  be  thought,  that  the  removal  of  the  actual  incum- 
bent from  office  was  complete  by  the  new  appointment,  independ- 
ent of  any  acceptance  by  the  new  appointee. 

But  waiving  all  consideration  of  this  question,  let  us  see  what 
are  the  grounds,  upon  which  the  case  was  rested  at  the  argument. 

And  first,  as  to  the  plea  of  non  estfadum^  it  is  admitted,  that 
the  bond  was  originally  executed  by  the  defendants,  and  was 
sufficiendy  binding  in  its  legal  operation.  But  the  argument  of 
the  defendants  is,  that  it  is  no  longer  a  subsisting  obligation ;  it  is 
no  longer  their  deed,  having  been  cancelled,  and  being  produced 
by  them,  in  that  state,  in  Court,  the  issue  ought  to  be  found  in 
their  favour. 

When  a  deed  is  once  legally  cancelled,  it  is  doubtless  functus 
officio^  and  cannot  again  be  set  up  as  a  subsisting  deed.  And 
doubtless  the  production  of  it  in  a  cancelled  state,  is  pnmd  facie 
evidence  to  support  the  plea  of  non  est  factum*  But  every  can* 
celiation  does  not,  per  se,  operate  a  destruction  of  the  legal  validity 
of  a  deed.  If -the  cancellaUon  be  by  mistake,  or  accident,  or 
fraud,  against  the  intention,  or  without  the  co-operation  of  the 
obligee,  I  have  no  doubt,  that  it  may  still  be  declared  on  as  a  sub- 
sisting deed  by  the  obligee.  In  the  case  of  Cutis  in  Error  vs. 
The  United  States,  (1  Gallis,  R.  69,)  which  has  been  cited  at  the 
,  bar,  1  bad  occasion  to  examine  the  doctrine  inculcated  by  the  old 
authorities  upon  this  subject.  It  does  not  appear  to  me^  that 
there  is  any  sufficient  authority,  upon  which  to  found  a  different  doc- 
trine from  that  which  I  now  express.  If  there  are  dicta,  or  even 
cases,  looking  somewhat  at  variance  with  it,  they  do  not,  in  my  hum- 
ble judgment,  entitle  themselves  to  any  serious  regard,  when  com- . 
pared  with  others,  which  contain  more  rational  principles,  consist- 
ent at  once  with  common  sense,  and  the  just  analogies  of  the 
common  law.^    If  by  mistake  of  the  parties  one  bond  is  cancelled, 

^See  Skepp,  Touchslonty  eh.  4,  p.  66,  §  6,^Com.  Dig,  Fait.  1,  2.— 
Finer  Ahrt^,  FaUs,  X  1^2.  as  to  the  general  docirines  on  this  su^ed  in 
(he  old  casts. 
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instead  of  another ;  if  by  accideot  a  seal  is  torn  off  or  destroyed  ; 
if  by  fraud  a  name  is  erased,  or  any  obligatory  clause  oUileniedy 
it  seems  difficult  to  imagioe,  that,  in  any  rational  system  of  jurispru- 
dence, such  circumstances  should  be  held  to  discharge  the  obliga- 
tion. But  at  all  events  there  can  be  no  doubt,  that  where  a  can- 
cellation or  destruction  of  the  deed  has  taken  place  by  the  mis- 
take or  connivance  or  fraud  of  the  obligor  himself,  without  any 
assent  of  the  obligee,  the  instrument  itself  may  still  be  declared 
on  as  a  subsisting  deed.  The  authorities  referred  to  in  C%Uti  vs. 
United  States^  (1  OaUii.  R.  69,)  fuUy  support  this  position. 

In  the  present  case  no  doubt  exists,  that  the  cancellatioQ  was 
made  with  the  entire  privity  and  consent  of  the  obligors.  If  it  has 
been  wrongfully  made,  they  cannot  avail  themselves  of  the  fact 
10  escape  from  their  original  personal  responsibility.  And  the 
question,  therefore,  really  resolves  itself  into  the  point,  whether 
there  has  been  a  cancellation  under  circucnstances,  to  which  the 
law  attaches  validity. 

It  is  admitted,  that  the  receipt  of  the  deputy-collector  ie  facto 
is  genuine,  and  if  payment  was  in  fact  made  of  that  bond ,  as  it  pur- 
ports to  be  in  that  receipt,  the  bond  was  legally  extingui^ed,  and 
the  cancellation  justifiable.  There  is  no  pretence  to  say,  that  the 
bond  has  been  extingubhed  in  any  other  manner ;  and  we  need 
not  meddle  with  any  other  foreign  considerations.  If  no  pay- 
ment has  been  in  fact  made,  is  the  cancellation  nevertheless  to  be 
deemed  valid  f 

In  the  first  plaoe,  it  is  to  be  considered,  that  this  is  not  an  act 
done  by  the  obligee  in  the  bond  with  the  privity  of  the  obligors, 
but  by  an  agent  of  the  obligee ;  and  that  agent  not  a  private 
agent,  but  one  whose  duties  and  powers  are  defined  and  limited 
by  law.  The  obligors  cannot  plead  ignorance  of  the  limitations  of 
such  duties  and  powers  prescribed  by  Uw ;  but  they  are  boundj 
as  all  citizens  are,  to  take  notice  of  them.  K  a  private  agent 
were,  by  connivance  with  the  obligors,  to  cancel  an  obligation 
contraiy  to  the  known  instructions  of  the  obligee,  such  an  act 
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would  Dot  bind  the  latter.  Such  an  act,  call  it  hj  however 
gentle  a  name  we  may,  would  be,  in  oonteinplatlaD  of  law,  a  fraud 
upon  the  obligee.  A  fortiori^  the  act  of  a  publio  officer  in  viola* 
tion  of  the  duties  of  bis  office,  wfatoh  duties  constitute  a  part  of 
the  vital  arrangements  of  the  government,  cannot  be  permitted  to 
have  any  legal  efieot  by  way  of  defence  to  those  who  have  par- 
ticipated in  the  violation^  and  encouraged  and  aided  it.  I  hold  h 
most  clear,  Aat  the  acts  of  a  public  officer  beyond  the  scope  of 
his  powers,  and  in  violation  of  bis  publio  duties  are,  in  such  cases 
at  least,  utterly  void*  A  difierent  doctrine  would  lead  to  the 
moat  alarming  and  mischievous  consequences,  and  unsetde  some 
of  the  best  established  principles  of  the  law  of  agency.  I,  far 
one,  do  not  incline  to  retract  a  syllable  which  was  uttered  on  this 
fttbjeot  in  the  ease  of  United  SUites  vs.  Loftnany  (1  Mmson  it. 
482,)  and  the  case  of  the  Mhrgarstta^  (2  OaU\9.  R.  515.) 

Then,  eoold  the  collector  or  his  deputy  lawfully  cancel  Aio 
present  bond  without  an  actual  payment  of  the  money  doe  for  the 
duties  f  Clearly  not,  unless  we  are  at  liberty  to  disregard  the 
whole  objects  as  well  as  the  express  words  of  the  act  of  1799, 
A,  128,  for  the  collection  of  duties.  I  meddle  not  with  casee  qf 
discharges  from  debts  by  other  officers,  as  by  sherifis  upon  exe« 
QUtiona,  without  payment,  which  may,  for  aught  I  know,  be  open 
to  the  government  of  other  principles.  Sherifi  are  officers  of  tho 
law,  and  not  mere  agents  of  private  persons,  or  of  the  govern* 
meot;  and  how  far  their  acts  would  be  upheld  in  plain  violation 
of  their  du^,  and  in  fraud  of  the  law,  it  is  not  now  necessary  to 
consider.  lo  the  case  of  collectors,  there  is  an  express  provision 
of  law  to  wbieh  this  Court  must  listen ;  and  it  would  be  monstrous 
lo  s|iy»  that  the  whole  duties  accruing  to  the  government  from  im- 
porters, might  be  evaded  by  connivance  with  him  in  fraud  of  the  law. 

Then,  it  is  said,  that  here  the  Court  cannot  go  into  the  consid- 
eration of  the  fact  of  payment,  because  the  receipt  of  a  public 
offioer  is  an  estoppel  lo  the  government  to  deny  the  payment*  That 
proposition  is  liable  to  many  objections.     In  the  first  place,  the 
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general  principle  in  relation  to  gOFernments  is,  that  tbey  are  not 
bound  bj  estoppels,  under  instruments  created  by  tbemselvesy 
although  they  may  be  where  the  estoppel  is  derivative  from  anoth- 
er under  whom  they  claim  a  title.^  In  the  next  place,  the  act  of 
an  agent  never  can  bind  his  principal  by  way  of  ^estoppel,  unless 
it  b  withb  the  scope  of  his  agency.  And  in  the  next  place,  re- 
ceipts, not  under  seal,  do  not  belong  to  that  class  of  instruments 
which  are  efiected  by  the  doctrine  of  estoppels.  They  have  been 
solemnly  adjudged  to  be  open  to  contradiction  and  denial.^  The 
receipt  is,  indeed,  primA  facte  evidence  of  payment ;  but  it  is  no 
more.  If  it  has  been  signed  by  mistake  or  by  fraud,  or  by  other 
improper  contrivances,  without  actual  pajrment,  it  is  not  conclu- 
sive upon  the  government. 

Then,  has  there  been  any  actual  eflbctive  payment  which  can 
give  support  to  the  cancellaticm  on  -the  first  issue,  (x*  establish  the 
material  aDigations  of  the  second  issue  ?  The  admitted  facts  are, 
that  there  was  no  actual  payment  made  in  money ;  that  the  can- 
cellation was  made  upon  a  check,  being  given  by  WSliams  fy  Co,f 
or  on  their  behalf,  on  the  lAncoln  bank ;  that  the  check  was  never 
presented  for  payment  at  the  bank,  but  a  few  days  afterwards  the 
check  was  given  up  to  WUliamsj  who  gave  in  lieu  thereof,  the 
notes  of  ffiUiams  ^  Co.  for  the  amount  of  the  check,  payable 
to  the  collector,  or  to  him  or  his  order ;  and  by  the  collector  put 
into  the  hands  of  one  of  his  sureties,  on  his  official  bond  to  the  gov- 
ernment, by  way  of  indemnity.  Neither  the  check  nor  any  equiv- 
alent fund  ever  came  into  the  hands  of  the  new  collector.  Wheth- 
er the  check  so  received  was  a  memorandum  check  (that  is,  a 
check  given  as  a  mere  memorandum  of  the  amount  of  a  debt, 
and  not  a  business  check  to  be  presented  immediately  at  the  bank 
for  payment)  or  not,  does  not  appear  from  the  evidence.    The 


4  See  Carver  vs.  Jackearif  4  Peters^e  Sup.  Ct.  lUp, 

5  Su  Handen  vs.  Gordon,  2  Mason,  A  541.— 1  Jokns.  Dig,  Evid.  XL 
$  ISO.— Veal  VB.  Warner,  1  Sound, R.2S&  andnote.—li  Mate.  J?.  97, 
l^%  359.— 17  MasM.  R.  249.-3  Ska-k,  Evid.  pi.  4, 1271. 
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ooHector  states  in  bis  testimooy,  that  he  cannot  say,  whether  it 
was  or  was  not,  though  he  considered  memorandum  checks  as 
he9tf  because  the  cashier  would  not  be  Gkelj  to  pay  them  to  a 
diird  person.  That  a  jury  would  infer  from  these  circumstances 
Ant  it  was  a  memorandum  check,  can  admit  of  very  little  doubt ; 
that  a  Court  upon  this  proceeding  ought  to  infer  it,  is  a  matter  of 
more  question  and  difficulty.  Upon  the  plea  of  payment,  the 
ontit  probandi  is  upon  the  defendants;  and  therefore,  if  the  evi- 
dence left  the  matter  in  doubt,  that  would  be  decisive  against 
them  upon  that  issue.  To  say  the  least,  ths  prima  fade  evidence 
of  payment,  stated  in  the  receipt,  would  be  brought  into  most 
serious  doubt  by  such  a  posture  of  the  accompanying  facts. 

But  it  is  said,  that  pajrment  by  a  check  is  a  good  payment ; 
that  this  is  the  doctrine  of  the  local  law ;  and  it  is  supported  by  the 
general  custom  of  merchants  in  the  payment  of  duty  bonds.  And 
it  is  farther  contended,  that  the  local  law,  and  the  custom,  are 
equally  obligatory  upon  the  United  States.  I  am  not  prepared 
to  admit  either  position.  It  is  not  competent  fojr  the  state  legis- 
latkm  to  regulate  the  rights  of  the  United  States^  in  respect  to 
payments  by  their  debtors.  The  general  government  has  a  right 
to  prescribe  its  own  rules  on  this  subject  And  as  to  the  custom 
of  merchants,  it  can  clearly  have  no  operation  to  make  law,  much 
less  to  supercede  the  actual  provisions  of  the  law,  in  respect  to  the 
sovereign  rights  of  the  government.  Without  doubt,  a  common 
practice  exists,  founded  upon  the  mutual  convenience  of  the  collec- 
tor and  the  debtors  at  the  custom-house,  to  receive  the  checks  of 
the  latter  in  payment  of  duty  bonds.  This,  however,  is  a  mere  af- 
iair  of  private  confidence ;  but  if  the  check  is  not  paid  at  the 
bank,  it  does  not  amount  to  a  payment  of  the  duty  bond,  or  com- 
promit  the  rights  of  the  government,  for  the  plain  reason  that  the 
laws  nowhere  recognise  any  such  right  in  the  collector,  to  re- 
ceive such  checks  in  payment.  Both  he  and  the  debtor,  act,  in 
such  cases,  at  their  own  peril ;  the  former  in  delivering  up  the 
bond,  the  latter  in  receiving  it  without  actual  payment.    This  is 
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true  ID  respect  to  checks  received  ordinarily  in  the  ooune  of  bii* 
sioeas  by  the  cdleclori  where  an  immediate  demand  and  paymeol 
thereof  is  intended  and  expected  by  the  parties.  But  suppose 
the  coUector  should  keep  the  check  until  the  bank  bad  failed*  or 
the  party  should  afterwards,  by  other  checks,  withdraw  bis  funds 
from  the  bank,  so  that  when  presented,  payment  should  be  refue* 
ed,  would  it  be  contended  that  the  government  were  bound,  or  had 
made  the  check  its  own,  by  the  improper  act  of  its  officer?  I  hold) 
clearly  not.  The  74th  section  of  the  ooUectkn  act  of  1799,  (cA» 
128,)  declares,  that  all  duties  to  be  collected  shall  be  payable  in 
money  of  the  United  Stateif  or  in  foreign  gold  or  silver  coins,  tt 
certain  rates  stated  in  the  section ;  and  even  foreign  coins  are  not 

4 

receivable,  which  are  not  by  law.  a  tender,  unless  by  a  special 
proclamation  of  the  President  of  the  Untied  S(aie$m  This  is  a 
plain  provisioD,  which  ^mits  of  no  controversy*  How  can  any 
collector,  by  any  arrangement,  not  to  say  by  any  coonivanoe  vdth 
a  public  debtor,  supercede  it  f  If  such  debtor  do  concert  an 
evasMn  of  it  with  the  collector,  is  it  not  a  fraud  upon  the  kw  i 
If  so,  a  fortiorif  a  memoraodum  check  would  be  no  payment* 
Would  there  be  any  pretence  to  say  that  the  collector  had  a  right 
to  receive  any  goods,  or  lands,  or  collateral  securides  in  payment  i 
Where  are  we  to  stop,  if  we  do  not  stop  at  the  plam  terms  of 
the  act  f 

But  it  b  by  DO  means  clear,  even  by  the  local  law,  that  taking 
a  check  in  payment  of  an  antecedent  debt,  is  to  be  deemed  a 
payment  of  die  debt,  unless  it  has  been  presented  for  payment 
and  paid,  or  the  creditor  has  made  it  his  own  by  his  eoodticC« 
The  case  of  Dennie  vs.  Harij  (2  Pkk.  R.  204,)  kx>ks  strongly 
the  other  way.  And  it  is  manifiest  diat  in  our  local  law,  va- 
rying in  this  respect  from  the  general  commercial  law,  a  nego- 
tiable check  or  note  is  not  deemed  absolute  payment ;  but  it  ia 
open  to  be  rebutted  by  any  circumstances  which  establish  that  the 
parties  did  not  so  intend  it.  In  the  case  now  before  us,  it  does 
not  even  appear  diat  the  debtors  had  any  fonds  b  the  lAmob^ 
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bank ;  i^e  check  was  never  presented  or  paid,  and  the  drawers 
afterwards  receired  it  back  without  any  payment.  Under  such 
eircumstances,  it  would  be  difficult  to  maintain,  before  a  jury^ 
that  the  parties  ever  originaQy  intended  that  it  should  be  deemed 
an  absolute  payment,  eren  if  the  case  could  be  brought  (as  I 
Aink  it  cannot)  withm  the  reach  of  the  local  law. 

Upon  the  whole,  looking  at  this  case  with  reference  to  the 
pdbts  made,  and  so  elaborately  discussed  at  the  ai^ument,  and 
at  those  only,  I  am  of  opinion  that  the  judgment  upon  the  demur* 
rer  ought  to  be,  as  it  was  in  the  Court  bdow,  in  favour  of  the 
Untied  States;  and  the  judgment  ought  to  be  affirmed  accords 
ingly.* 


United  States  vs.  Jacob  Shacktoiid  in  Ebbob. 

To  affect  the  master  of  a  veuel  with  the  penalty  provided  for  his  non-deliTery  of  a 
teaiponry  register,  granted  under  the  3d  Secti6n  of  the  Coasting  Act  of  179S,  eh. 
St,  Ibeie  must  not  only  be  an  arrival  at  tlie  port,  to  which  the  vessel  beloqgm  hitt 
it  must  be  an  arrival  there,  not  by  accident,  or  from  necessity,  but  intentionally,  as 
one  of  the  termini  of  the  voyage. 

Debt  for  the  penalty  of  one  hundred  ddlars,  against  the  de* 
fondant,  as  master  of  the  schooner  Sarah,  of  Eastpori,  for  not 
delivering  up  a  temporary  register,  obtained  in  the  district  of  JVew 
Ycrhf  within  ten  days  after  the  arrival  of  the  vessel  at  Eastportf 
where  she  bekioged,  according  to  the  provisions  of  the  3d  sectioc 
of  the  coasting  act  of  1793,  ch.  52. 

The  case  came  before  the  District  Court  upon  an  agreed 
statement  of  facts,  as  ioUows : 

**  In  this  case  it  is  agreed,  that  the  schooner  Sarakj  of  which 
the  defendant  was  master,  belonged  to  Eastportj  and  was  there 
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true  in  respect  to  checks  received 
sioeas  by  the  coUedcMTi  where  an  iaiaie4if^ 
thereof  is  intended  and  expected  hj,  ^  i  Itl  ^    /  i 

the  cdlecior  should  keep  the  cbeolr^  f  ^  \^\ 
the  party  shoukl  afterwards,  hjof^^'p^    ' 
from  the  bank,  so  that  when  pr/  (( i  f  ^ 
edp  would  it  be  contended  ^^  f^i  £  ^  £ 
made  the  check  its  own,  bs^  /V  /  {\  V    '  ..^e,  having 

clearly  not-     Tbe74tb.y    //|  ^  .;  took  on  board 

128,)  declares,  that  aT//    ^  ^  ^  ^^^^^  ^^^^^  ^y^^  ^^^ 

money  of  the  Unitpf  ^  ^ j  jy  ^^^  deliver  up  her 

certain  rates  stete^///  ^^^g^j^^^  ^^  Passamaquoddy  within 

receivable,  whicl^ 

proclamation  '  r  ^^^^^  ^^  ^^^^^  j^  submitted  to  die  decision  of 
ptom  provisK  ^^j^g  ^^  ^^^  ^f  appeal,  as  from  a  judgment  ren- 
eoUector,  >  ^^^i^^.^' 

a  P*|«»*j^;5trict  Court  pronounced  a  judgment  in  favour  of  thede- 

%V9sx>TF  ^^^  which  a  writ  of  error  was  brought  to  the  Circuit 

^^  And  now,  at  this  term,  the  cause  was  argued  by  Shepley^ 

^  Lict  Altomey,  for  the  United  States^  and  by  Oreerderfy  for 

defendant. 


Stort  J.  The  third  secdon  of  the  coasting  act  of  1793  (ch* 
bi)  provides,  that  the  collectors  of  the  several-  districts  may  en- 
foll  and  license  any  ship  or  vessel,  that  may  be  registered,  upon 
such  registry  being  given  up,  or  register  any  ship  or  vessel  that 
may  be  enrolled,  upon  such  enrolment  and  license  being  given  up. 
And  when  any  ship  or  vessel  shall  be  in  any  other  district  than 
the  one  to  which  she  belongs,  the  collector  of  such  district,  &c. 
shall  make  the  exchanges  aforesaid.  But  in  every  such  case, 
the  collector  to  whom  the  register  or  enrolment  and  license  may 
be  given  up,  shall  transmit  the  same  to  the  register  of  the  treas- 
ury ;  "  and  the  register  or  enrolment  and  license  granted  in  lieu 
thereof,  shaD,  within  ten  days  after  the  arrival  of  such  ship  or  ves- 
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"^istrictf  to  which  she  belongs,  be  delivered  to  the 
id  district,  and  be  by  him  canceUed.  And  if 
ommander  shall  neglect  to  deliver  the  said 
nnd  license,  within  the  time  aforesaid,  he 
dollars." 
\cts  is,  whether  in  this  case  there  was 
'n  the  district  of  Eastpartj  to  which 
ine  act,  so  that  the  penalty  of  one 
..icurred  by  the  neglect  of  the  master  to  de- 
..jporary  register  to  the  collector  of  the  district 
^e  ten  days  prescribed  by  the  act.  The  ai^ument  of  the 
district  Attorney  is,  that  every  coming  into  the  district  is  an  ar* 
rival,  in  the  sense  of  the  act,  although  it  may  no^be  in  the  course 
of  the  voyage  on  which  the  vessel  is  bound,  nor  within  the  origin- 
al contemplation  of  the  parties  when  it  was  undertaken.  It  goes 
then  to  this  extent,  although  not  so  stated  in  terms,  that  if  the  ves- 
sel come  in  from  necessity,  or  be  driven  in  by  stress  of  weather, 
or  seek  the  port  to  avoid  capture  by  an  enemy,  it  faUs  within  the 
reach  of  the  act,  as  much  as  if  it  was  a  voluntary  arrival,  however 
short  may  be  the  stay,  or  fugitive  the  purpose  of  it.  The  argu- 
ment on  the  other  side  is,  that  the  arrival  must  be  within  the  dis- 
trict as  a  port  or  place  of  desdnation  on  the  business  of  the  voy- 
age, and  so  contemplated  by  the  parties,  as  one  of  the  termini,  if 
not  the  sole  terminus  of  it. 

It  is  doubtless  true,  that  the  term  "  arrival "  is  susceptible  of 
either  interpretation,  according  to  the  language  of  the  context, 
and  the  objects  of  the  legislature*  It  may  be  used  in  the  most 
general  sense,  as  importing  a  mere  entry  within  the  local  limits  of 
the  district ;  or  it  may  be  restrained  to  such  an  entry  as  is  purely 
voluntary,  for  objects  connected  with  the  voyage,  and  a  part  of  the 
enterpiise.  Whether  the  one  sense  or  the  other  is  to  be  adopted, 
depends  upon  a  just  survey  of  the  language,  and  the  policy  of  the 
statute.  There  are  many  instances  in  our  revenue  laws,  where 
the  word  is  used  in  the  more  limited  as  well  as  in  the  larger  sense* 


448  WJXOL 

Uoitod  Sutet  w.  Sb%ckford  in  Error. 


lo  the  39d  9eotioa  of  this  very  act,  there  is  a  provision  a] 
tf>  coa^tiog  vessels  puUing  into  a  port,  other  than  that  to  wUeh 
tliey  are  destined,  where  the  master  is  required  to  make  a  report 
to  the  custom-house  within  tweatjr  four-hours  after  his  arrmd,  if 
he  continues  so  long  in  port.  The  word  ^^  arrival "  is  here  mas* 
ifestly  used  in  its  most  general  sense,  as  a  mer^  putting  or  cool- 
ing into  port,  for  any  purpose  whatsoever.  On  the  other  hand, 
there  seems  little  douht,  that  the  arrival,  spoken  of  in  the  sixth 
section  of  the  act,  refers  to  an  arrival  at  the  port  of  destination,  aa 
the  ^rival  spoken  of  in  the  15th  and  tTtb  scctfens  certainly 

does* 

The  question  then  resolves  itself  into  a  question  of  the  true 
QOnstruQiion  of  the  terms  of  the  act,  with  reference  to  the  context 
and  policy  of  the  act.  Now,  we  are  to  recollect,  that  this  is  a  pe- 
pal  clause,  and  if  either  of  the  two  constructions  may  be  adopted, 
and  each  tallies  with  the  language,  and  interferes  with  no  known 
policy  of  the  act  that  ought  to  be  adopted,  which  is  most  liberal 
to  the  citizen,  and  burthens  him  with  the  least  restraints.  But  If 
one  construction  be  exceedingly  inconvenient,  and  the  other  safe 
and  convenient,  a  fortiori  ought  the  latter  to  be  deemed  the  true 
exposition  of  the  legislative  intention  ^  for  it  can  never  be  presume 
ed  that  the  government  means  to  impose  irksome  regulations,  un-* 
less  for  some  known  object,  or  from  some  express  declaration. 

Now,  tlie  plain  object  of  the  legislature  is,  generally,  to  have 
vessels  festered,  enrolled,  and  licensed,  in  the  ports  or  distiicts 
to  which  they  belong.  But  it  is  not  required  if  a  change  from  a 
registry  to  an  enrolment,  or  i  coniraj  is  desirable  to  the  owner, 
with  a  view  to  his  own  accommodation  or  business,  when  the  ves- 
sel is  absent  from  her  home-'port,  that  she  should  be  compelled  to 
return  to  the  home«*port  directly,  without  embarking  in  any  inter- 
mediate voyage.  The  language  of  the  act  justifies  a  totally  dif- 
ferent construction.  If  a  vessel  is  enrolled,  and  is  in  a  distant 
port,  the  owner  may  surrender  her  enrolment,  and  have  her  re* 
gistered  so  as  to  embark  on  a  foreign  voyage ;  and  it  is  no  viola* 
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latioo  of  the  policy  of  the  act,  that  she  should  perform  several 
foreign  voyages  under  such  temporary  register  before  her  return 
to  the  home-port.  All  tliat  is  required  4s,  that  when  she  does  re- 
turn, the  temporary  register  shall,  within  ten  days  after  her  arrival 
there,  be  surrendered.  No  period  is  provided,  after  which  the 
temporary  register  shall  cease  to  have  a  valid  operation,  unless 
there  be  such  an  arrival  at  the  home-port.  No  known  policy  of 
the  act  is  broken  in  upon  by  any  delay  to  return,  however  long. 
The  object  of  the  legislature  is,  to  promote  the  interests  of  die 
ship-owner,  and  the  encouragement  of  trade.  The  natural  pre- 
sumption is,  that  the  vessel  will  return  home,  that  she  has,  so  to 
say,  the  animus  reveriendiy  -as  soon  as  the  interests  of  the  owner 
require  it ;  and  as  the  ship  in  the  mean  time  carries  in  all  her  pa- 
pers, complete  proofs  of  her  domicil  and  her  ownership,  there  is 
DO  danger  of  loss  to  the  revenue  of  the  government,  or  of  mistake 
of  her  real  character  and  trade. 

If  the  District  Attorney  is  right  in  his  argument,  tlien,  in  all 
cases  of  a  change  of  the  ship's  papers,  the  vessel  may  be  materi- 
ally retarded  in  her  commercial  operations  from  unforeseen  cas- 
ualties. Suppose  a  vessel,  engaged  in  a  foreign  voyage,  is  driven 
by  storm  or  other  necessity  into  her  home-port,  it  will  then  become 
the  duty  of  the  master,  even  if  his  stay  might  not  otherwise  be  in- 
tended for  an  hour,  or  a  day,  to  wait  until  he  can  communicate 
with  the  custom-house,  and  surrender  his  papers  and  procure  new 
ones.  Now,  in  the  home-port,  in  order  to  procure  a  new  regis- 
ter or  enrolment,  the  owner  is  required  to  take  an  oath  of  owner- 
ship, and  the  master,  if  present,  an  oath  of  his  citizenship.  The 
owner  may  be  temporarily  absent  on  a  journey ;  the  vessel  may 
arrive  in  the  night,  or  in  hours  when  the  custom-house  is  closed ; 
she  may  arrive  on  a  Sunday,  or  at  an  out-port  at  a  great  distance 
from  the  Collector's  residence ;  she  may  arrive  in  an  inclement 
season,  when  access  to  him  is  difficult;  her  voyage  may  be  vital- 
ly afiected  by  the  retardation  of  a  few  hours  or  days.  In  cases 
of  this. sort,  (and  many  such  may  be  imagined,)  it  is  easy  to  see,  if 
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a  rigid  constructioD  be  adopted,  that  great  embarrassmentSy  if  not 
material  iojuries,  may  arise  to  roercfaantaand  owners,  from  causes 
wholly  beyond  their  control.  Could  the  legidature  hare  intended 
to  impose  restraints  upon  trade,  unless  for  some  great  and  obvious 
benefit  f  Ought  not  maritime  laws,  affecting  employments  so  lia- 
ble to  accidents  and  disasters,  and  unforeseen  emergencies  as 
navigation  and  trade,  to  be  liberally  construed  in  doubtful  cases, 
so  as  to  ward  off,  rather  than  to  add  weight  to,  the  pressure  of  un- 
controllable misfortunes  f  My  opinion  is  that  they  ought,  and  that 
it  would  be  highly  inconvenient,  not  to  say  unjust,  to  make  every 
doubtful  phrase  a  drag-net  for  penalties. 

It  appears  to  me  that  the  true  interpretation  of  the  section  un- 
der consideration  is,  that  the  arrival  of  the  vessel  pointed  at,'  is  an 
arrival  within  the  scope  of  the  voyage  ;  an  arrival  in  the  district, 
not  only  voluntarily,  but  as  a  port  of  destination,  or  terminus  of 
the  voyage.  I  do  not  say  the  sole  or  the  ultimate  port  of  destina- 
tion, for  I  readily  admit,  that  if  the  home-port  constitutes  one  of 
the  places  within  the  contemplation  of  the  parties,  where  the  ves- 
sel is  to  stop  for  the  trade  or  business  of  the  voyage,  that  would 
bring  the  case  within  the  act,  notwithstanding  any  ulterior  destina- 
tion.  But  a  mere  arrival  in  the  district  in  the  transit  from  one 
port  to  another,  either  accidentally  or  voluntarily,  but  for  no  pur- 
pose originally  connected  with  the  employment  or  objects  of  the 
voyage,  and  as  a  mere  emergent  incident,  or  fortuitous  occurrence, 
is  not  within  the  purview  or  policy  of  the  act.  The  act  contem- 
plates an  intention  to  abide  in  the  port,  or  at  least  it  indulges  a 
supposition  that  the  vessel  may,  in  some  cases,  remain  there  ten 
days ;  for  it  inflicts  no  forfeiture  for  a  non-delivery  within  that  pe- 
riod. It  looks,  therefore,  to  some  intentional  arrival,  which  may 
last  for  such  a  period  by  design ;  and  this  may  well  be  deemed 
a  provision  unlocking  its  real  meaning. 

Upon  the  whole,  I  entirely  concur  in  the  opinion  of  the  District 
Judge,  and  think  that  an  arrival  within  the  purview  of  the  section 
must  be  an  arrival  with  an  intention  to  return  to  the  home-port,  as 
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one  of  the  tennini  of  the  voyage,  and  in  the  course  of  prosecuting 
it.  It  must  not  be  a  mere  touch  or  stay  for  accidental  and  transi- 
tory purposes,  having  nothing  to  do  with  the  original  enterprise. 

The  judgment  must  therefore  be  affirmed* 


The  Schooner  Rubt. 

Notwitlistanding  an  order  of  the  CSouiC,  doting  all  teitimooy  in  a  oaoie,  after  a  limits 
ed  time,  under  a  commissioo,  the  Court  will  enlai^e  it,  upon  proof  of  new  discov- 
ed  evidence,  which  the  party  could  not  procure  to  be  talcen  under  such  commission, 
the  tame  luiTing  came  to  bit  knowledge  after  the  execution  thereof 

jTuis  was  a  case  of  seizure.  At  the  last  May  Terra  of  this 
Court  (1829),  upon  motion,  the  following  order  was  made : 

'^  The  Court  order  this  cause  to  be  continued,  on  the  motion  of 
the  District  Attorney,  he  assenting  to  the  following  terms  and 
ccmditions  : 

"  1.  That  the  testimony  of  any  of  the  witnesses  of  the  defend- 
ant»  who  have  attended  at  the  present  term  in  behalf  of  the  de- 
fendant, may  be  taken  down  by  the  clerk  and  used  as  evidence 
b  the  Court. 

"  2.  That  all  other  testimony,  taken  hereafter  in  the  cause, 
shall  be  by  commission,  according  to  the  common  rules  of  the 
Court* 

^^  3.  That  the  commissions  taken  out  by  the  United  States^ 
shall  contain  the  names  of  all  the  witnesses  to  be  examined  un- 
der the  commission,  and  shaU  bejUed  wUhin  sidy  days  after  the 
end  of  the  present  term.  And  such  commissions,  when  executed, 
shall  be  returned  as  soon  as  may  be  to  the  clerk's  office,  and  op- 
ened by  the  clerk,  and  be  subject  immediately  to  the  inspection  of 
either  party. 
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**  4.  That  the  defendaDt  shall  be  entided  to  take  out  any  com- 
mission to  meet  such  testimony  after  inspection,  so  that  the  caiue 
nuitf  be  heard  at  the  next  termJ" 

Shepley^  District  Attoroeyi  now  moved  the  Court  to  enlai^e 
the  rule,  so  as  to  allow  new  evidence,  which  had  come  to  the 
knowledge  of  the  District  Attorney  since  the  former  order  of  the 
Court  had  been  complied  with,  to  be  taken  under  the  commission, 
and  admitted  in  the  cause. 

Emeryy  for  the  claimants,  objected,  upon  the  ground  that  the 
application  was  not  justified  by  the  former  order  of  the  Court, 
which,  having  been  made  with  the  assent  of  the  District  Attorney, 
was  conclusive. 

Stort  J.  We  are  of  opinion  that  the  former  order  of  the 
Court  ought  not  to  govern  us  under  the  circumstances  of  the 
present  application.  It  would  be  conclusive  as  to  any  testimony 
known  to  the  District  Attorney,  and  which  might  have  been  taken 
by  him  under  the  authority  of  the  former  order.  But  this  is  the 
case  of  new  evidence  discovered  since  that  order  was  made,  and 
not  in  the  contemplation  of  the  parties  when  the  former  commis- 
sion was  executed.  It  is  therefore  the  common  case  of  an  appli- 
cation by  the  party,  to  avail  himself  of  new  evidence  material  to  the 
merits,  where  there  has  been  no  prior  knowledge,  and  of  course 
DO  laches  on  his  part  to  affect  his  rights.  Even  after  a  trial. 
Courts  of  law  are  in  the  habit  of  granting  new  trials  under  circum- 
stances of  this  sort.  And  if  so,  there  can  be  no  just  reason  why 
the  application  should  not  be  entertained  in  a  suit  in  Admiralty, 
addressing  itself  to  the  sound  discretion  of  the  Court.  The  form- 
er must  be  necessarily  restrained  in  its  operation  to  evidence  ante- 
cedently existing  and  known  to  the  District  Attorney,  so  that  it 
might  be  taken  under  the  former  commisaon. 

Motion  granted. 
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United  States  v3.  Shadrick  Keen. 

It  is  no  defence  to  an  indictment  for  forcibly  obttnicting  or  impeding  an  officer  of 
the  Customs  in  the  discharge  of  hTs  duties,  that  the  object  of  the  party  was  person- 
al chastisement,  and  not  to  obstruct  or  impede  the  officer  in  the  discharge  of  hit 
duties,  if  be  knew  the  officer  to  be  so  engaged. 

Indictment  against  the  defendant,  for  forcibly  obstructing  and 
impeding  one  James  Gooehj  an  officer  of  the  Custonis,  and  an  In- 
spector, in  the  discharge  of  the  duties  of  his  office,  against  the 
act  of  1799,  cA.  128,  ^  71 ;  act  of  3d  of  March  1815,  eh.  246, 
^  3;  and  act  of  3d  of  March  1823,  ck.  186,  <^  3.  Plea,  not 
guilty. 

At  the  trial  it  was  admitted  that  Oooch  was  an  Inspector  of  the 
Customs,  and  known  as  such  by  the  defendant.  Eiridence  was 
also  before  the  jury  for  the  purpose  of  showing,  that  Oooch,  while 
in  the  actual  discharge  of  his  duty  as  inspector,  in  superintending 
the  unlading  some  goods  on  board  of  a  vessel  in  the  port  of  Bos- 
ton^  was,  upon  some  sudden  quarrel  between  the  parties,  as- 
saulted and  struck  several  times  by  the  defendant. 


454  '     MA88ACHU8ETT& 

United  StatM  m.  Keen. 


WeUhy  for  the  defendant,  contendedy  that  it  was  not  sufficieot 
that  there  was  an  actual  obstruction  of  the  inspector  in  the  dis- 
charge of  his  duties,  but  the  assault  must  be,  not  for  the  purpose 
of  personal  chastisement,  but  with  intent  to  obstruct  him  in  his 
duties. 

Dufdapf  i  contra. 

Stobt  J.,  in  summoning  up  to  the  juiy,  said, —  The  Court  are 
clearly  of  opinion  that  the  argument  of  the  defendant's  counsel 
upon  the  pomt  of  law,  cannot  be  maintained.  To  constitute  an 
obstruction  or  impediment  within  the  meaning  of  the  act,  it  is  not 
necessaiy  that  the  party  should  intend  to  obstruct  or  impede  the 
officer  in  the  discharge  of  his  duties.  If  the  officer  is  in  fact  ob- 
structed or  impeded  in  the  discbarge  of  hb  duties  by  a  person, 
knowing  him  to  be  an  officer,  then  engaged  in  his  duties,  the  case 
is  within  the  act.  It  is  wholly  immaterial  that  the  party  has  an- 
other object  m  view,  to  avenge  a  supposed  wrong  or  affitmt,  or 
to  inffict  a  personal  chastisement.  The  law  intends  to  protect 
public  officers,  while  in  the  discharge  of  their  duties,  from  all  vio- 
lence and  forcible  impediments.  That  is  not  the  time  or  fdace 
to  avenge  private  quarrels.  The  security  of  the  revenue,  as  well 
as  the  convenience  of  merchants,  requires  that  such  a  protection 
should  exist.  The  fact  of  forcible  impediment,  and  not  the  pri* 
vate  intent  of  the  party,  if  the  fact  is  unjustifiable,  constitutes  the 
oflbnce  in  contemplation  of  law. 


MAY  TERM,  1680.  455 


United  StatM  m.  Amory. 


United  States  v$»  Jonathan  Amort. 

Where  there  is  a  general  assignment  of  a  debtor's  property,  for  the  benefit  of  credi* 
ton,  and  the  priority  of  the  Uhiied  Siatu  attaches,  they  having  Tarioos  debts  doe 
by  bonds,  with  diffhretU  sureties,  all  payments  made  by  the  assignees  are  to  be  ap- 
plied pro  rata  to  all  the  debts  of  the  United  States  ,*  and  the  latter  are  not  at  lib- 
erty to  apply  the  payments  in  any  other  manner,  witliont  the  consent  of ''all  the 
parties  in  interest. 

This  was  a  bill  in  equity.  The  factsarising  in  the  cause  are  fuUj 
stated  in  the  opinion  of  the  Court.  It  .was  spoken  to  at  several 
times  by  Dunlapf  District  Attorney,  for  the  United  States;  by 
F*  O.  Laringj  for  Dexter  and  HoJbrook  if  Dexter;  by  Merrill 
fy  Samuel  Hubbardy  for  Daniel  Jlpphton;  and  by  William  Sut- 
UvaHf  for  Jonathan  Amary. 

Stort  J.  The  present  bill  in  equity  is  an  amicable  suit 
brought  against  Jonathan  Jimory  Jr.,  surviving  assignee  of  the 
firm  of  Jonathan  Amory  Sf  Jonathan  Amory  Jr.,  as  assignees  of 
Messrs.  Adams  fy  Amory^  for  an  account,  and  to  compel  satisfac- 
tion of  certain  debts  due  to  the  United  States^  for  which  the 
United  States  have  a  right  of  priority  of  payment,  but  of  the  funds 
in  the  hands  of  the  assignees.  Messrs.  Adams  ^  Amory  became 
insolvent  in  May,  1826,  and  on  the  25th  of  that  month  made  an 
assignment  of  their  property  and  effects  to  certain  persons,  for  the 
payment  of  their  creditors,  and  these  persons  having  declined,  the 
Messrs.  Amory^  the  defendants  in  the  bill,  succeeded  to  the 
trust.  There  is  no  difficulty  on  the  part  of  the  assignees,  in 
rendering  an  account  of  the  monies  received  by  diem ;  and  they 
have  already  paid  into  Court  the  sum  of  $  20,433*60,  which  is 
all  that  at  present  they  can  properly  account  for,  there  being  still 
some  outstanding  claims  in  litigation.  The  real  quesdon  is, 
in  what  manner  the  sum  so  paid  in,  shall  be  appropriated  by 
the  Court  towards  satisfaction  of  the  debts  due  to  the  United 
States^  the  same  having  arisen  fit>m  various  custom-house  bonds, 
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on  which  there  are  various  sureties,  who  have  an  interest  in  the 
appropriation.  The  assignees  alone  are  regularly  before  the 
Court,  as  parties ;  but  all  the  sureties  having  consented  to  be 
bound  by  such  decree  as  the  Court  may  make,  and  having  desir- 
ed a  final  settlement  of  the  question,  and  the  District  Attorney 
having  agreed  to  that  course,  I  have  thought  it  my  duty  to  pro- 
ceed to  make  such  a  decree,  especially  as  the  point  is  raised  in 
the  answer  of  the  assignees. 

The  assignment  of  Messrs.  Adams  ^  Amory^  after  reciting  that 
it  is  made  to  secure  certain  creditors,  indorsers,  sureties,  and  guar- 
antors, for  their  debts  and  liabilities,  conveys  all  their  estate  and 
efiects  &z;c.  to  the  assignees  for  sale,  and  after  deducting  charges 
and  expenses,  to  apply  the  proceeds,  first,  to  the  payment  of  cer- 
tain preferred  debts  and  liabilities,  mentioned  in  a  schedule  an- 
nexed to  it,  pari  passu;  and  afterwards  to  all  otlier  creditors,  &C. 
pari  passu  ;  and  the  surplus,  if  any,  to  hold  in  trust  for  the  as- 
signors. And  the  further  usual  powers  are  given  to  the  assignees. 
It  is  observable  that  no  notice  whatsoever  is  taken  in  this  instni- 
raent  of  debts  due  to  the  United  States  ;  but  it  being  the  inten- 
tion of  the  parties  that  all  custom-house  bonds  should  be  paid  be- 
fore any  debts  due  to  private  creditors,  a  supplemental  inslroment 
to  that  effect  was  drawn  up  and  executed  on  the  2d  of  June  (o\r 
lowing,  and  was  signed  by  all  the  parties  who  had  previously  sign- 
ed the  original  assignment,  except  one,  who  is  not  understood  to 
dissent  from  it.  On  the  6th  of  the  same  month,  the  defendants 
were  in  due  form  substituted  as  assignees. 

At  the  time  of  their  failure,  Messrs.  Adams  fy  Amory  were  in- 
debted to  the  United  States  upon  custom-house  bonds,  upwards 
of  92,500  dollars,  and  upon  these  bonds  there  were  various  sure- 
ties. All  of  these  bonds  became  due  after  the  assignment;  and 
upon  the  principal  part  of  them,  judgments  have  been  obtained  by 
the  United  States  against  the  principals  and  sureties,  as  stated  in 
the  bill.  Upon  some  of  these  bonds,  Messrs.  Holhrook  fy  Dex~ 
tevj  and  others,  were  sureties ;  upon  others,  Danid  Appkton  was 
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also  sarety ;  and  upon  others,  some  persons  whom  it  is  not  now 
oeca^isaiy  to  particularize.  Judgments  appear  to  have  been  oh- 
tuned  upon  bonds,  where  Appleton  was  a  surety  to  the  amount  of 
1^16,576  60;^  and  where  Hdbrook  ^  Dexter  and  others,  or 
Thomas  A*  Deopfor  and  others,  were  sureties,  to  the  amount  of  about 
|^0,000.  Appieton  has  petitioned  the  Court  to  have  so  much 
of  the  money  paid  into  Court,  as  may  be  necessary  for  the  pur- 
pose, applied  in  discharge  of  the  bonds  upon  which  he  is  surety. 
This  was  originally  resisted  by -T.  A.  Dexter,  on  behalf  of  him- 
self and  others,  and  he  prayed  that  the  fund  might  be  apportioned 
among  all  the  bonds,  pro  rata.  But  it  appearing  that  a  balance 
of  about  $12,000  is  now  due  from  Messrs.  Dexter  fy  Co.  to 
Messrs.  Adams  fy  Amary^  Dexter  now  assents  that  Appleton  may 
have  a  preference  to  that  extent  out  of  die  fund,  and  that  the  resi- 
due only  shdl  be  applied  pro  rata  to  aH  the  bonds. 

We  are,  then,  to  take  the  case  as  one,  in  which  all  the  sureties 
agree,  that  to  the  extent  of  13,000  dollars  the  Court  may,  if  it 
has  authority  for  this  purpose,  appropriate  the  amount  in  discharge 
of  Appleton^s  suretyship  on  the  custom-house  bonds.  It  is  mate- 
rial also,  to  observe,  that  the  United  States  do  not  oppose  such 
an  appropriation,  with  this  reserve  only,  that  it  shall  not  compel 
them  to  albw  the  debentures  upon  any  of  the  bonds,  to  which 
the  fund  shall  be  so  appropriated. 

In  die  first  place,  as  to  the  authority  of  the  Court,  I  have  no 
doubt,  that,  sitting  in  equity,  it  has  a  right  to  restrain  the  linked 
States  from  exercising  its  power  in  cases  of  priority  injuriously  to 
Ae  sureties  upon  the  various  bonds  to  which  that  priority  applies. 
Whenever  there  is  a  general  assignment  of  all  the  estate  of  a 
debtor,  and  the  United  States  have  various  debts  secured  by  va- 
rious sureties,  I  conceive,  that  the  aggregate  constitutes  but  a  single 
debt,  and  that  the  priority  attaches  to  it  as  a  whole.  *A11  pay- 
ments, therefore,  that  are  received  by  the  United  States  under 
such  circumstances,  are  to  be  deemed  payments  upon  the  whole 
debt,  and  they  must  be  applied  pro  rata  to  the  extinguishment  of 
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all.  It  is  not  like  the  case  cf  payment  by  a  debtor,  where,  he 
failing  to  make  an  appropriation  at  the  time  of  the  payment,  the 
creditor  may  then  appropriate  it  as  he  pleases.  In  cases  of  as- 
signments and  other  cases  where  the  right  of  priority  attaches,  the 
provision  is  in  eiSect,  that  the  fund  shall  be  first  appUed  to  the  ex- 
tinguishment of  debts  due  to  the  United  SttUes.  But  the  as- 
signees are  to  apply  the  fund  generally,  not  to  one  particular  debt, 
hut  to  all  debts  due  to  the  United  States.  It  would  be  a  viola- 
tion of  their  duty  to  apply  it  to  one  debt,  to  tlie  fraud  or  mjuiy  of 
sureties.  If  they  are  to  pay  generally,  without  any  specification 
in  the  assignment  of  any  preference  or  priority  of  any  particular 
debt  of  any  creditor,  the  law  deems  each  debt  as  equaUy  entitled 
to  be  extinguished  pro  rata  ;  for  equality  is  in  such  cases  equity. 
^The  assignor  has  not  trusted  the  assignees  with  any  authority  to 
create  a  preference,  and  the  creditor  has  no  right  to  demand  it. 
He  must  make  payments  as  the  debtor  has  provided,  or  as  the  law 
upon  bis  omission  has  appropriated  them. 

The  argument  at  the  bar  has  gone  somewhat  farther,  and  as- 
sumed, that  the  Court,  in  cases  of  this  nature,  will  undertake  to 
adjust  mere  equities  between  the  principal  and  sureties  on  difier- 
ent  bonds,  and  the  creditor.  Without  saying  that  the  Court  will 
never  undertake  such  a  duty,  it  is  sufficient  to  say,  that  the  case 
must  be  very  special  indeed,  in  which  it  will  interfere  against  the 
creditor  to  adjust  equities  between  difibrent  classes  of  sureties, 
with  which  the  creditor  has  no  privity  or  connexion:  All  that  the 
Court  will  generally  do  in  cases  of  this  nature  is,  to  see  that  the 
creditor  does  not  himself  misapply  the  payments.  The  creditor 
has  nothing  to  do  with  the  state  of  the  accounts  between  dififerent 
sureties,  or  widi  cross  claims,  which  they  might  assert  against 
each  other,  if  they  were  the  principal  parties  to  the  suit.  And 
sureties  have  no  right  to  call  upon  the  creditor  to  change  the 
general  rule  of  law  as  to  appropriation  of  payments,  merely  be- 
cause it  may  not  work  right  in  respect  to  their  own  private 
claims,  with  which  the  creditor  has  no  concern. 
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It  is  yery  clear  to  me,  therefore,  that  in  this  case  the  whole 
fund  ought,  upon  principle,  to  be  applied  pro  rata  in  extinguish^ 
inent  of  all  the  priority  debts^due  to  the  United  States.^  But  if 
the  parties  interested  will  consent  to  a  different  appropriation, 
there  is  nothing  to  prevent  this  Court  from  carrying  any  such 
agreement  into  efiect. 

I  shall  therefore  decree,  that  so  far  as  respects  the  jt  12,000, 
admitted  to  be  due  fix>m  Dexier  fy  Co.  to  Messrs.  Jtdams  fy 
Amory^  the  fund  now  in  Court  to  that  extent  shall,  with  the  con- 
sent of  the  United  States^  be  appropriated  to  the  extinguishment 
of  the  bonds  and  the  judgments  thereon,  for  which  AppleUm  is 
surety,  upon  his  (^livering  up  the  debentures,  which  have  been 
given  by  the  United  States^  for  the  draw-back  of  any  of  the  du- 
ties on  the  goods,  for  which  the  same  bonds  were  originally  given, 
or  his  extinguishing  in  any  other  legal  manner  the  same  debentures. 

I  wish  to  add,  that  it  is  not  to  be  understood,  that  the  Court 
will  exercise  any  authority,  or  interfere  between  different  sureties, 
or  adjust  any  equities  between  them  in  respect  to  the  fund,  ex- 
cept so  far  as  to  direct  that  the  appropriation  shall  be  pro  rata  in 
cases  where  the  right  of  priority  attaches.  All  other  arrange- 
ments are  matters  of  private  consent  between  the  parties  and  the 
United  States. 

1  See  Favenc  vs.  BenwU^  11  EaH,  38,  42. 


460  MABBACHOSETTS. 


United  ScaiM  «a.  Satags. 


United  States  m.  Samdel  P.  SAVAeB* 


To  cooftitoie  an  endeavour  to  commii  a  revolt  wUbia  the  crimes  act  of  1790b  ch.  36, 

it  is  necessary  that  there  should  be  some  effort  o{  act  to  stir  up  others  of  tlie  crew 

to  disobedience  of  the  master. 
To  constitute  a  confinement  of  the  master  within  the  purview  of  the  same  act,  it  it 

sufficient  that  ttiere  is  a  personal  seizure  or  restraint  of  the  master,  although  it  may 

be  for  the  purpose  of  inflicting  personal  chastisement  upon  the  master. 
The  matter  hat  aatharity  to  displaea  the  male,  and  «U  other  tubordiiiate  offieen, 

during  the  voyage.    If  he  abuses  lus  authority,  he  is  responsible  for  the  wrong. 
SemUe^  that  the  mate  is  a  seaman,  within  the  crimes  act  of  1790,  cb.  36,  \  13. 


Indictment  against  the  defendant,  who  was  mate  of  the  stiip 
Plato,  Charles  Knapp  mvisier ;  (I.)  for  confining  tlie  said  mas- 
ter, and  (2^)  for  an  endeavour  to  commit  a  revolt  on  board  of  the 
ship,  against  the  crimes  act  of  1790,  ch.  36,  §  12.    Plea,  not 

guilty. 

C.  G.  Loring,  for  the  defendant,  in  the  course  of  the  trial  con- 
tended, (1.)  that  to  constitute  a  confinement  within  the  act,  there 
must  be  an  intention  to  confine  the  master.  If  the  party  seize  the 
master  to  inflict  personal  chastisement  upon  him,  and  not  to  con- 
fine him,  it  is  a  case  not  provided  for  by  the  act.  Abbott  on 
Shipping  141,  note.  (2.)  That  the  endeavour  to  commit  a  re- 
volt must  be  established  by  some  proof  of  an  attempt  to  stir  up 
others  to  revolt;  for  which  he  cited  1  Mason  R.  147;  4  Ma- 
son R,  107.  (3.)  That  the  mate  is  not  a  seaman  within  the 
provision  of  the  act  of  1790,  ch.  30,  7  Connecticut  Rep.  239. 
(4.)  He  also  argued  largely  upon  the  facts,  to  show,  that  no  case 
was  made  out  against  the  defendant* 

Dunlapf  for  the  United  States,  on  the  first  and  second  points, 
cited  1  Peters's  Circuit  B.  213,  214;  3  fVash.  Circuit  R.  525, 
627  ;  4  Mason  R.  107.^  On  the  third  point,  he  cited  Bailey  vs. 
Grant,  1  Lord  Raym.  632.  On  the  fourth  point  he  argued,  that 
the  facts  were  fully  made  out  for  a  conviction  of  the  defendant. 
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Stobt  J.,  after  summing  ap  the  facts,  said, -^ The  point, 
whether  the  mate  be  a  seaman  within  the  reach  of  the  statute, 
will  be  reserved  for  further  consideration,  if  the  verdict  shall  be 
against  the  defendant  upon  the  other  facts.  But  for  the  present 
trial,  we  hold  that  the  mate  b  a  seaman,  and  is  to  be  so  deemed 
ibr  all  the  purposes  of  the  statute. 

As  to  the  definition  of  an  endeavour  to  commit  a  revolt,  it 
seems  unnecessary,  after  the  numerous  decisions  in  this  Court,  to 
go  at  large  into  the  subject*  The  Court  adhere  to  the  doctrine, 
that  to  constitute  an  endeavour  to  make  a  revolt,  there  must  be 
some  eSbrt  or  act  to  stir  up  others  of  the  crew  to  disobedience  of 
the  lawful  commands  or  authority  <^  the  master^  However  rep- 
rehensible in  other  respects  the  conduct  of  the  party  may  be,  if 
it  has  no  such  aim  or  object,  he  is  not  within  the  provisions  of  the 
statute. 

In  respect  to  the  confinement  of  the  master,  we  do  not  concur 
in  the  argument  of  the  defendant's  counsel.    If  the  person  of  the 
master  is  in  fact  seized,  or  if  he  is  in  fact  held  in  personal  re- 
straint, (whether  for  a  long  or  n  short  time  is  immaterial,)  it  is  a 
confinement  within  the  meaning  of  the  statute ;  and  of  course  it 
subjects  the  party  to  punishment,  unless  he  can  establish,  that  it 
was  done  in  justifiable  self-defence,  or  for  some  other  legal  cause. 
It  matters  not,  that  the  seizure  or  restraint  was  principally  or 
wholly  for  the  purpose  of  inflicting  personal  chastisement  upon 
the  master ;  that  it  was  to  beat,  or  to  wound  him,  and  not  to  de- 
prive him  of  his  command  or  authority  on  board  the  ship ;  or 
that  the  confinement  was  a  means  of  personal  punishment,  and 
not  an  end.    The  law  looks  to  the  act,  and  not  merely  to  the  in- 
tent.    If  the  seizure  is  unlawful,  it  is  a  confinement.     The  law 
esteems  the  person  of  the  master  sacred,  and  protects  turn  from 
all  restraint,  which  is  unlawful. 

There  is  another  point,  which  has  been  suggested  by  the  ail- 
ment at  the  bar.  How  far  has  the  master  a  right  to  displace  the 
mate  ?  We  are  of  opinion,  that  he  has  this  authority  absolutely ; 
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and  the  mate  is  m  such  a  case  bound  to  submit.  The' master  is 
the  lawful  agent  of  the  owner  for  this  purpose,  and  the  authority 
is  entrusted  to  him  from  motives  of  great  public  policy,  to  secure 
due  subordination  on  board,  and  to  promote  the  vital  interests  of 
navigation  and  trade.  If  the  master  abuses  his  authority,  or  exer- 
cises it  in  a  wanton  or  malicious  manner,  he  is  responsible  for  his 
conduct.  But  his  authority  is  conclusive  upon  all  inferior  officers. 
If  he  displaces  the  mate,  the  latter  is  bound  to  abstain  from  all 
future  exercise  of  his  ordinary  authority  on  board  of  the  ship. 
He  is  bound  to  deliver  up  the  log-book,  and  resign  the  state^xx)m 
set  apart  for  the  officers.  He  is  not  indeed  to  be  treated  in  a  harsh 
or  disgraceful  manner.  He  is  to  have  suitable  food  and  lodging, 
and  conveniences  assigned  to  him  by  the  master.  But  like  every 
other  person  on  board,  be  b  bound  to  submit  to  all  reasonable 
commands,  and  to  conduct  himself  in  a  quiet  and  inojBTensive  man* 
ner.  Being  no  longer  in  office,  he  is  to  be  deemed  a  quasi  pas- 
senger ;  and  his  remedy  for  any  grievance  lies  by  an  appeal  to 
the  laws  of  his  country  for  redress,  and  not  by  any  attempts  to 
avenge  his  wrongs,  or  to  inflict  personal  chastisement  on  the 
master. 

Verdict  for  the  dtfendant. 


Joseph  J.  Fales  and  Wife, 

vs. 

Ellen  M.  Gibbs  and  William  R.  Kellt. 

A  writ  of  entry,  to  foreclose  a  mortgage,  may  be  well  maintained  against  a  tenant  in 
posseuion,  who  is  only  lessee  at  will  to  the  mortgagor. 

This  was  a  writ  of  entry  to  foreclose  a  mortgage,  brought  on 
the  Idth  day  of  March  last  past.  It  counted  upon  the  seisin  of 
one  Datfid  Crreenaugh^  who,  on  the  first  day  of  September  1820, 
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mortgaged  the  same  to  Martha,  the  wife  of  the  demandant,  and 
another  person  since  deceased,  and  alleged  an  ouster  by  the  defend- 
ants. The  defendant,  Mrs.  Gibbs,  made  no  defence.  The  defend- 
ant, £e%,  pleaded  a  special  plea  in  abatement,  that  Mrs.  Oibbs 
was  tenant  of  die  freehold,  and  on  the  3d  of  November  1828  leas- 
ed the  same  to  him  for  one  year,  and  that  he  had  continued  tenant 
at  will  under  her,  paying  rent  from  quarter  to  quarter,  ever  since 
the  expiration  of  the  same  year,  and  that  he  had  nothing  in  the 
premises,  and  that  the  fee  and  freehold  were  at  the  commence- 
ment of  the  suit,  and  ever  since,  in  Mrs.  Giibs.  The  prayer  of 
the  plea  was,  that  the  writ  might  be  quashed  as  to  him,  £$%, 
and  for  his  costs.  To  this  plea,  the  demandant  demurred,  and 
there  was  a  joinder  in  demurrer. 

The  cause  was  argued  by  Aylmn,  for  the  demandant,  and  by 
Osgoodi  for  the  defendant,  £e%« 

Stort  J.  1  give  no  opinion  upon  the  exactness  or  regularity 
of  the  pleadings  in  this  case,  though  they  might  be  open  to  obser- 
vation, because  the  parties  have  at  the  argument  put  the  case  up- 
on the  single  point,  whether  £eSy,  as  tenant  at  will,  is  liable  to 
be  sued  in  the  present  action.  It  is  true,  that  the  defendant  has 
suggested,  that  he  has  principally  in  view  the  question,  whether  he^ 
is  liable  to  pay  rent  to  the  demandant  since  the  commencement  of 
the  suit,  he  having  paid  it  up  to  the  19th  of  April  last.  But  that 
point  cannot  arise  in  this  case,  for  no  rent  is  recoverable  in  the 
present  form  of  action.  Where  the  rent  has  been  paid  to  the 
mortgagor,  or  any  person  claiming  under  him,  without  objection 
by  the  mortgagee,  the  doctrine  of  Lord  Mansfield,  in  Keech  vs. 
HaU,  {Douglas  R.  21,)  might  be  deemed  applicable.  But  that 
is  the  less  necessary  to  consider,  because  in  Wilder  vs.  Houghr 
ion,  (1  Pick.  R.  87,)  the  Supreme  Court  of  Massachusetts  have 
held,  that  a  mortgagee  cannot  maintain  an  action  for  mesne  profits 
for  the  time  elapsed  after  the  commencement  of  his  suit,  and  be- 
fore his  obtaining  possession  in  an  action  to  foreclose  the  mort- 
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ga^.    This  was  thought  by  the  Court,  to  be  a  necessary  residt 
ffom  our  statuteable  prortskms  on  the  subject  of  mortgages.^ 

It  is  well  known,  that  writs  of  entry  to  foredose  mor^ages  ac* 
eording  to  our  local  practice  are  not  governed  by  the  strict  do&* 
trioes  of  the  ooaunon  law,  applicable  to  writs  of  entry*  Our 
statutes  have  necessarily  introduced  some  modiGcatioos  of  the 
principles  and  practice  under  the  writ,  when  brougte  to  enforce  a 
mortgage.  The  judgment  is  not  a  general  judgment  for  posses- 
sion, but  is  a  conditional  judgment,  that  the  demandant  shall  have 
a  writ  of  possession,  unless  the  tenant  shall  pay  the  amount  of  the 
mortgage  money  with  interest,  within  two  months  after  judgment. 

The  present  point  appears  to  me  closed  in  by  authority.  I  do 
not  advert  to  the  doctrine  in  ejectment,  that  a  tenant  under  the 
mortgagor  may  be  at  any  time  displaced,  and  his  estate  ended  by 
the  mortgagee  at  his  will,  and  without  any  prior  notice  to  quit. 
That  is  sufficiently  established  in  Keech  vs.  HaU,  {Donglas  R. 
21 ;)  TTiunder  d.  Weaver  vs.  Beleher,  (3  Etut,  449.)  Here 
the  point  raised  by  the  pleadings  is,  whether  a  tenant  in  posses- 
sion, not  sased  of  the  freehold,  but  holding  as  lessee  under  the 
tenant  of  the  freehold,  can  be  sued  in  this  action'  Now,  it  was 
expresdy  decided  in  £eitA  vs  Swan^  (II  Mass.  R.  316,)  that 
any  person  in  possession  of  the  mortgaged  premises  is  liable  to 
the  action  of  the  mortgagee.  In  that  case,  the  defendant,  who 
raised  the  question,  asserted  himself  in  his  plea,  to  be  tenant  at 
will  10  the  tenant  of  the  freehold.  It  is,  therefore,  directly  in 
point.  It  is  true,  that  the  case  as  to  another  point,  viz.,  that  non- 
tenure cannot  be  pleaded  except  in  abatement,  has  been  since 
overruled,^  whetlier  for  reasons  entirely  satisfactory  it  is  Un- 
necessary for  me  now  to  say,  though  the  Supreme  Court  of 
the  United  States  have  adhered  to  it,  as  will  be  seen  in  Green 
vs.  Liter,  (8  Cranch,  229.)     But  as  to  the  main  point,  it  has  not 


1  See  Bigelow's  Digest,  {2d  editumy)  note  of  the  editor,  p.  526. 
»  (Hie  vs.  Warren,  14  Mass.  R.  239. 
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only  been  overruled,  but  expressly  affirmed  io  the  later  case  of 
Penniman  vs.  Hdlu,  (13  Mass.  R.  429,  430.)  ^ 

The  point  then  is  entirely  at  rest  upon  the  authorities  under 
our  local  law.  But  upon  prbciple,  I  should  have  arrived  at  the 
same  result,  and  1  concur  entirely  in  the  reasoning,  upon  which 
those  authorities  have  proceeded. 

The  plea  must  therefore  be  overruled,  and  a  respondeas  ousier 
awarded. 


The  Schooner  Tiltok, 

SCHENCK,  McCaBE,  AND  SmITH,  ClaINANTS. 

» 

The  tdfliimhy  hat  joriidiction  orer  petitory  u  well  at  postetsory  toits,  to  relnfltate 
ovroen  of  ships,  who  have  been  wrongfully  displaced  from  their  possession. 

The  admiralty  has  jurisdiction  in  case  of  a  wrecked  ship,  to  decree  a  sale  upon  ap- 
plication of  the  master. 

The  master  of  a  ship  has  not,  In  virtue  of  his  office,  any  autbority  to  sell  a  ship^ex* 
cept  in  cases  of  extreme  necessity,  where  tlie  vessel  is  wrecked,  or  unnavigable, 
^. 

If  he  tells  wilboat  tocb  neoetdty,  the  sale  it  invalid,  notwithttandhis  he  bat  acted 
with  good  faith,  at  least,  where  the  contest  is  between  the  owner  and  the  pur< 
chaser. 

Qiusrs,  how  it  would  be  betweea  the  underwriter  on  a  policy,  and  the  owner  ? 

A  wreck  sale,  made  by  authority  of  the  statute  laws  of  a  State,  is  valid  to  pats  the 
title  to  the  property,  where  there  is  no  owner  or  agent  present  to  protect  or  claim 
the  property. 

Construction  of  the  laws  of  Mnih  Carolina  on  this  snlject  A  sale  at  the  solicita* 
tion  or  order  of  the  master  is  not  a  statute  sale  under  those  laws,  binding  the 
owner. 

A  sUtuto  sale,  if  fraudulent,  will  not  bind  the  owner,  unless  In  fiivour  of  a  bQnd  JiM 
purchaser,  for  a  valuable  consideration,  without  notice,  actual  or  constructive,  of 
the  fraud. 

What  is  such  notice  ? 

The  sale  by  an  Admiralty  Court  of  a  wrecked  ship,  upon  the  application  of  the  mat- 
ter and  a  survey  made,  is  within  its  jurisdiction,  but  Is  not  conclusive  upon  the 
owner  or  upon  third  peiaoni. 

x  HIS  was  a  libel,  brought  originally  in  the  District  Court  by 
George  W,  Otis  fy  Jonathan  ThaxteVf  of  Boston,  to  obtain  pos« 

9  See  also  FUefiburg  C.  M.  Corporation  vs.  Mdven,  15  Mass.  R,  968. 
VOL.  V.  59 
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sessioD  of  three  quarter  parts  of  the  schooner  Tilianj  allegiog  that 
they  were  the  owners  of  the  said  three  quarter  parts,  and  that 
possession  theraof  was  wrongfully  withheld  from  them  by  the  said 
Scheneky  McCabCj  ^  Smith.  The  claim  and  answer  set  up  a 
tide  by  purchase,  in  McCabe  Sf  Smithy  to  three  quarter  parts, 
and  ic  Schenck^  to  one  quarter,  and  set  forth  the  facts  connected 
with  the  sale  and  purchase.  Tlie  replication  denied  the  validity 
of  the  sale. 

The  principal  facts  were  as  follows : 

The  schooner  sailed  from  JVew  York  on  the  18th  of  May 
1828,  in  ballast,  bound  to  Canwaysbarough^  in  the  state  of  JVbrA 
Carolina  ;  three  quarter  parts  of  her  being  owned  by  the  libel^ 
lants,  Otis  8f  Thaxter^  and  the  remaining  quarter  part  by  Samud 
TUUmj  the  master.  In  the  course  of  the  night  of  the  nineteenth, 
she  was  stranded  upon  the  beach  near  the  banks  of  Chkkamor 
comko  ;  the  next  morning,  TUtim  made  his  protest  before  a  no- 
tary public,  and  applied  to  a  wreck  commissioner,  who  examined 
the  situation  of  the  schooner,  and  at  the  solicitation  of  TOton,  ad- 
vertised her  to  be  sold  on  the  thirty-first  of  the  same  month.  At  the 
instigation  of  TUton  also,  a  survey  was  had  on  her  by  three  per- 
sons appointed  by  the  notafy,  who,  on  the  day  of  the  sale  and  a 
few  hours  previous  thereto,  reported  that  the  schooner  ought  to 
be  sold,  where  she  lay,  for  the  benefit  of  all  concerned.  She 
was  accordingly  sold  on  the  thirty-first,  as  advertised,  by  O^JfeU^ 
the  wreck  master,  and  was  bid  ofiT  by  one  Pharaoh  Farrow^  for 
Aesum  of  $196*50.  She  was  afterwards  floated  by  persons 
employed  by  Farrow^  and  taken  to  a  neighbouring  harbour,  where 
she  lay  about  a  month,  during  which  time  the  master,  TUtont 
came  on  to  Boston,  and  claimed  his  insurance ;  and  after  his  re- 
turn to  Chickamacomico,  she  was  taken  to  the  port  of  WoMmg- 
ton,  in  J^Torth  Carolina,  TMton,  Farrow,  and  O^J^eH,  going  in 
her,  where,  on  the  21st  of  July,  Farrow  conveyed  one  half  part  of 
her  to  TSlton,  and  a  quarter  part  to  O^JVeU;  the  considerations 
expressed  in  the  bills  of  sale  oorresponding  with  the  sum  paid  fiNr 
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the  schooner  by  him,  and  he  convejrbg  only  such  title  as  he  de- 
rived from  the  sale  by  the  wreck  commissioner,  O^JVeil,  She 
was  then  registered  at  the  custom-house  as  the  property  of  Far- 
raWf  Tiltonj  and  0*JVeil.  On  the  same  day,  Farrow  and  O^J^eil 
conveyed  three  quarter  parts  to  McCabe  fy  Smith,  for  ^400 
each ;  the  bills  of  sale  expressly  excluding  any  warranty,  further 
than  for  such  title  as  they  acquired  by  the  bill  of  sale  of  the 
wreck  commissioner.  On  the  12th  of  the  following  month  of 
August,  TiUon  also  conveyed  his  half  part  to  JUcCabe  fy  Smithy 
for  about  ^1050.  And  on  the  same  day,  McCabe  ^  Smith 
conveyed  one  quarter  part  to  Schencky  and  appointed  him  master* 
A  coasting  license  was  afterwards  taken  out  for  the  schooner,  and 
she  was  repaired,  and  sent  with  a  cargo  to  Boftcn,  where  she 
was  seized  by  the  libellants  on  the  ground,  that  the  sale  made 
on  the  beach  was  altogether  unnecessary,  illegal,  and  collusive, 
and  that  they  had,  therefore,  never  been  divested  of  their  interest 
in  the  schooner. 

The  case  was  argued  by  Charle$  6.  Loringj  for  the  libel- 
laitts,  and  by  David  A.  Simmansj  for  the  claimants. 

SvoRT  J.  This  is  a  libel  in  a  proceeding  in  the  Admiralty, 
technically  called  a  cause  of  possession,  the  object  of  which  is  to 
restore  to  the  rightful  owner  the  possession  of  a  ship,  which  is  un- 
lawfully withheld  from  him,  or  of  which  he  has  been  wrongfuHy 
dispossessed.  It  is  weH  known  to  those,  who  are  conversant  with 
the  original  elements  of  the  jurisdiction  exercised  by  the  Courts 
of  Admiralty,  that  it  extended  its  claims  to  all  causes  of  a  mari- 
time nature,  inclusive  of  questions  of  prize,  whether  they  arose 
fifom  contracts  or  from  torts,  the  nature  of  the  contract  deciding 
die  point  of  jurisdiction  in  the  former  cases,  and  for  the  most  part 
the  locally  of  the  tort  in  the  latter  cases.  This  subject  was  a 
good  deal  considered  by  me  at  an  early  period  of  my  judicial  life, 
in  the  case  of  De  Lavio  vs.  Boit^  (2  Oallit.  R.  398,)  and  I  am 
not  yet  convinced,  that  the  doctrines  therein  stated  are  unfounded 
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in  a  just  view  of  tbe  intriosic  rights  of  the  Admiralty,  whatever 
may  have  been  the  measure  dealt  out  to  it  with  severe  jealousy 
by  the  Courts  of  common  law.  Godolphin^  in  his  TrtalUt  on 
ike  Admiralty^  lays  it  down,  that  its  jurisdiction  is  clear  m  **  all 
matters  that  concern  owners  and  proprietors  of  ships  as  such"  ;^ 
and  it  is  as  broadly  stated  in  Clerke^s  Praxis^  (tk*  41,)  which  is 
ft  book  of  undoubted  authority*  Suits  in  the  Admiraltyi  toocbing 
proper^  in  ships,  are  of  two  kinds ;  one  called  peUtary  suita,  in 
which  the  mere  title  to  the  proper^  is  litigated,  and  sougin  to  be 
enforced,  independently  of  any  possessbn,  which  has  prevkiusiy 
accompanied  or  sanctioned  that  title;  the  other  called  paueuary 
suits,  which  seek  to  restore  to  the  owner  the  possession,  of  which 
be  had  been  unjustly  deprived,  when  diat  possession  has  feUowed 
a  legal  title,  or  as  it  is  sometimes  phrased,  when  there  has  been 
a  possession  under  a  claim  of  title  with  a  constat  of  property.* 
Until  a  comparatively  recent  perk>d,  the  Court  of  Admiralty  ex- 
ercised undisturbed  jurisdiction  over  both  classes  of  cases,  as  upon 
principle  it  b  still  entided  to  do.  Lord  SiotoeU^  in  the  case  of 
the  wltirora,  (3 /io&.  133,  136,)  adverting  to  this  subject,  ex-* 
presses  himself  in  language  not  to  be  misunderstood  as  to  the 
matter  of  right.  "  It  is  well  known,"  says  he,  "  that  it  was  form- 
erly held  for  a  very  long  time,  and  down  to  no  very  distant  period 
to  be  within  the  jurisdiction  of  this  Court  to  examine  and  to  pro* 
nounce  for  the  title  of  ships  on  questions  of  ownership.  It  was 
not  until  some  time  after  the  restoration,  that  it  was  informed  by 
other  Courts,  that  it  belonged  exclusively  to  them ;  since  that 
time,  it  has  been  very  cautious  not  to  interfere  at  all  in  questions 
of  tliis  nature.  Where  the  consideration  of  property  arises  inol« 
dentally,  and  in  such  a  manner  as  is  not  disputed  between  the 
parties,  the  Court  can  hardly  be  said  to  judge  on  the  mAller  of 
property,  as  being  a  matter  of  question."    In  tbe  cas6  of  the 

t  Godf^hin  Mm.  4d.--J?oucft.  Mm.  93  ifc^  98  4*c.,  103  ffc. 
9  3  Broufn  Civ.  and  Mm.  113, 114, 117,  U8, 397,  406, 4d0« 


J 


MA7  TBRM,  lasa  469 


The  SchooMT  TUton. 


Warrior^  (2  Dodion  R.  288,)  be  alludes  to  the  same  subject,  ia 
terms  quite  as  direct.  ^'  It  is  certainly  true,"  says  be,  ^*  that  this 
Court  did  formerly  eutertain  questions  of  title  to  a  much  greater 
extent  than  it  has  been  lately  in  the  habit  of  doing.  In  former 
times,  indeed,  it  decided  without  reserve  upon  all  questions  of 
disputed  tide,  which  the  pardes  thought  proper  to  bring  before  k 
for  adjudication.  After  the  restoration,  however,  it  was  informed 
by  other  Courts,  that  such  matters  were  not  properly  cognizable 
here ;  and  since  that  time  it  has  been  very  abstemious  in  the  in- 
terpositioQ  of  its  authority.  The  jurisdiction  over  causes  of  pos- 
sessioo  was  sdll  retained ;  and  although  the  higher  tribunals  of  the 
country  denied  the  right  of  this  Court  to  interfere  in  mere  ques- 
tions of  disputed  title,  no  intimation  was  ever  given  by  them,  that 
the  Court  must  abandon  its  jurisdiction  over  causes  of   poe- 


session." 


What  his  Lordship  here  states,  as  to  the  actual  iexercise  of  the 
jurisdiction  in  former  Umes,  is  borne  out  by  authorities.^  In  re- 
spect to  petitory  suits,  the  jurisdiction  has  been  silently  abandoned 
in  Engkmdf  for  a  considerable  length  of  time ;  but  in  respect  to 
possessory  suits,  it  is  still  upheld  by  a  constant  and  free  exercise^ 
And  if  in  such  possessory  suits  a  question  stricdy  of  mere  proper* 
ty  arises,  especially  if  it  be  of  a  complicated  nature,  the  Court 
ordinarily  declines  to  interfere.  But  it  does  not  always  wholly 
abandon  its  ancient  jurisdiction ;  and  sometimes  it  will,  in  its  dis* 
cretion,  retain  the  cause,  and  direct  the  question  of  tide  to  be  de- 
cided in  some  other  tribunal,  and  mould  its  own  decree  according 
to  the  ultimate  decision  there.  Lord  StoweU,  in  the  case  of  the 
Pittj  (i  Hagg.Adm.  R.  240,)  alluding  to  this  subject,  says, 
^  The  Court  is  certainly  in  the  habiv  of  transferring  possession 
from  the  actual  bdder,  sometimes  by  its  own  movement,  some* 


^See  Cterke^B  Praxis,  Hi.  41 — Radley  vs.  Egj^^fidd,  2  Sound,  R. 
SiS9.^Ednumdi<m  vs.  Walker,  1  Shaw,  it  l7)i.-^ZwrJi.  Adm.  102.^ 
GoMp.  Adm.  31,  43,  4i.^Exlon.  Adm.  71.--2  Broum  do.  Sf  Adm.  114, 
430.— JiaJy  vs.  Chodmnh  2  JMm«.  IL  77. 
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times  at  the  instance  of  other  Courts,  wluch  have  no  direct  powers 
for  that  purpose.  But  it  considers  itself  bound  to  consider  itself 
as  moving  within  very  narrow  limits,  if  it  proceeds  at  aU,  originr' 
ally  upon  a  question  of  tith*  It  undoubtedly  would  not  be  in- 
clined, in  any  case,  to  transfer  a  possession  without  regarding  the 
title  of  the  pany,  who  claims  the  transfer.  It  must  be  satisfied, 
that  he  is  potior  jure;  and  it  must  be  in  cases  extremely  simple, 
that  it  acts  on  a  merely  preferable  title  to  be  reached  by  its  own 
judgment."^  Indeed,  the  Court  of  Admiralty  in  England  con- 
siders itself,  even  in  cases  of  possession,  not  merely  as  ministerial, 
but  as  having  a  large  discretion  or  equity,  and  therefore  entitled  to 
refuse  its  interference,  if  it  deems  it  inequitable  or  unjust.  It 
will  not  hold  an  equitable  title  sufficient  to  justify  its  interposition 
against  the  legal  tide  to  restore  possesion ;  but  it  might,  perhaps, 
sometimes  deem  such  a  title  sufficient  to  restrain  it  from  interfer- 
ing with  an  existing  possession  under  it.^ 

I  am  not  aware,  that  this  distinction  between  petitory  and  pos- 
sessory suits  (somewhat  analogous  to  the  distinction  in  actions  re- 
specting the  realty  between  droitural  and  possessory  suits)  has  in 
point  of  jurisdiction,  ever  been  admitted  into  the  actual  practice  of 
the  Courts  of  the  United  StateSj  sitting  in  Admiralty.  It  stands^ 
as  far  as  I  have  been  able  to  trace  it,  upon  no  principle,  unless  it 
be,  that  titles  to  properly  derived  from  the  common  law,  shall  be 
no  where  litigated,  except  in  the  Courts  of  common  law,  a  propo- 
sition, that,  carried  to  its  full  extent,  would  prostrate  the  entire  ju- 
risdiction of  the  Admiralty  in  instance  causes.  Indeed,  the  titles 
to  ships  principally  depend  upon  the  maritime  law,  as  recognised 
and  enforced  in  the  common  law;  and  the  Admiralty  does  litde 
more  in  most  instance  causes,  than  to  carry  into  e£bct  the  dec-  ^ 

larations  of  die  maritime  law,  so  recognised  and  enforced.    No  K 

^SeealsoThe  Guardian,  B  Bob.  9S.'^Tke  Jkirora,  S  Sob.  IBQ^The 
Partridge,  1  Hagy.  Mm.  81.- JEr  parU  Blanshard,  2  Bam.  Sf  Cresw, 
344.— 2%e  Expenm^ntoy  3  Ihds.  38.^The  Warrior^  2  Dods.  B.  888. 

A  The  Sisiers,  4  BtA.  d87.— .9.  C.5Bob.lSS, 
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doubt  exists,  that  the  Admiralty  possesses  authority  to  decree 
restitution  of  ships  wrongfully  withheld  from  the  owners.®  And 
if  so,  it  ought  to  possess  plenary  jurisdiction  over  all  the  incidents. 
That  was  the  clear  opinion  of  Lord  Haky  in  Radky  vs.  jE^^/es- 
Jiddy  (I  Vent.  173,  308,)  which  was  afterwards  confirmed  by  the 
whole  Court ;  and  it  was  there  said,  that  when  the  Admiralty 
hath  original  cognizance  of  the  principal  matter,  it  hath  also  cog- 
nizance of  the  incidents  thereto.  The  same  case  is  reported  in 
other  books,  and  particularly  in  2  Sound.  R.  26(j,  and  2  Lev, 
25,  where  the  doctrine  is  stated  at  large.  It  had  been  decided 
in  the  same  way  in  the  reign  of  Queen  Elizabethj  {Anon,  Cro. 
Eliz,  685,)  and  the  doctrine  is  so  reasonable  in  itself,  that  the 
difficulty  is  to  conceive,  how  it  could  ever  have  been  questioned. 
In  the  exercise  of  the  prize  jurisdiction,  it  has  been  constantly  ad- 
mitted to  the  largest  extent. 

In  cases  not  strictly  of  prize,  but  partaking  of  their  nature,  as 
10  cases  of  illegal  captures  in  violation  of  our  neutrality,  the  Courts 
of  the  United  States  have  never  hesitated  to  inquire  into  and  ^ 
decide  the  title,  however  complicated.''  In  cases  of  salvage  and 
bottomry,  a  like  course  has  been  adopted,®  as  well  as  in  cases  of 
seizure  for  forfeitures.^  But  what  is  still  more  directly  applicable, 
in  cases  of  marine  torts  the  Supreme  Court  has  gone  at  large  into 
the  question  of  proprietary  interest,  and  has  moulded  its  final  de- 
cree according  to  the  ultimate  rights  established  by  the  parties. 
Rose  vs.  Himdyj  (4  Cranchf  241,)  is  an  instance  full  of  intricate 
and  perplexing  inquiries  on  this  very  point  of  title. 


^In  Ex  parte  Blanshardj  2  Bam.  fy  Crtsw.  244. 

'f See  Thlbot  ^s.  Janstn,^  DaU.lZ^'-'DdCol  vn,  Afnoid,ZDaXL9i^ 
^L'MvincibU,  1  Wheat.  R.  257.— The  JUerta,  9  OoncA,  359.— TAe 
J^^eustra  Senora  de  la  Caridad,  4  Wheat.  R.  i97.— The  .Antelope,  10 
Wheat.  66.— TAe  Santa  Maria,  7  Wheat.  R.  490. 

8  The  Mary  Ford,  3  DaU,  188.— 2%e  Mveniure,  8  Crafuh,  321.— 27^ 
Blaireau,  2  Craneh,  240. 

9  l%e  Mars,  8  Cranch,  417.— 7^e  Plattshurg,  10  WhmU  133.— 7^ 
Jhiidcpe,  10  WheaL  66.— U  fflmst.  &  4ia— 12  WhMt.  R.  546. 
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For  myself,  meaning  to  speak  with  all  due  deference  for  the 
judgment  of  others,  I  feel  bound  to  confess  my  inability  to  per- 
ceive any  sound  distinction,  as  to  the  point  of  jurisdiction,  between 
petitory  and  possessory  suits.  If  there  were  a  series  of  American 
decisions  on  the  subject,  which  in  point  of  authority  ought  to  con- 
trol my  judgment,  1  should  cheerfully  bow  to  them.  But  Gnding 
none,  I  adhere  to  the  doctrine,  that  the  Admiralty  possesses  a 
rightful  jurisdiction  over  both.*  In  cases  like  that  before  the 
Court,  I  do  not  find,  that  Lord  Stoufell  has  felt  himself  absolute^ 
constrained  to  abandon  all  jurisdiction  in  England^  because  a 
title  arose  under  a  sale  of  a  ship  by  the  master,  upon  the  ground 
of  necessity.'^  In  the  case  of  the  Warrior^  (2  Dodson  JR.  288,) 
be  explicitly  denied,  that  the  Court  is  to  decline  its  jurisdiction  in 
a  cause  of  possession,  on  the  mere  averment  of  one  of  the  parties, 
that  there  is  a  conflicting  claim  of  tide.  One  cannot,  indeed,  but 
feel  the  truth  of  the  language  of  Lord  Tenterden^  that  this  juris- 
diction of  the  Court  of  Admiralty  is  a  most  useful  part  of  the  ju- 
risprudence of  the  country. ^^    As  such,  I  cannot  but  think,  that  it 

*In  the  laws  passed  in  the  colony  of  Virgima  in  1659, 1660,  there  is 
one  declaring,  that  the  governor  and  council  shall  ''have  foil  power  and 
aathority  of  a  Court  of  Admiralty,  to  cognoss,  determine,  and  admuus- 
ter  justice  in  all  things  pertaining  to  sea^fairing,  that  shall  appertaine, 
happen,  or  fall  out  within  the  jarisdiction  of  this  coUonie,  either  be- 
tween mariner  and  merchant  or  mariner  and  master,  as  likewise  all 
complaints,  contracts,  offences,  pleas,  exchanges,  oBsectmUiona,  dehts, 
counts,  charter-parties,  covenants,  and  all  other  writings  concerning  la- 
ding and  unlading  of  shipps,  freights,  byres,  and  all  other  business  among 
sea  affairs  done  on  the  water,  and  when  within  the  limits  of  the  juris- 
diction of  VirgiMaj  or  the  laws  and  cognisance  thereof,  with  Che  cogni- 
tion of  writs,  the  causes  and  actions  of  reprisals,  of  letters  of  maique,  to 
take  stipulations,  cognitions,  and  instructions." 

i^  See  The  PaHndge,  1  Hogg.  Mm.  JR.  81^-3  Bam.  Sf  Crtaw.  244.— 
The  Pitt,  1  Hogg.  Adtfi.  R.  240.— 7%e  Experimenio,  2  Dodwn.  R.  41^ 
The  Warrwr,  2  Ihdson,  JL  288. 

11 /n  ExfwrU  Blan^kard,U  Bmn.  ^  Cftem^.  344. 
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ought  not  to  be  surrendered  but  upon  principles  too  clear  to  admit 
of  judicial  doubt.  My  duty,  therefore,  compels  me  in  this  cause 
to  travel  over  questions,  which  1  would  otherwise  have  gladly 
yielded  up  to  other  tribunals. 

There  is  another  point  of  oo  inconsiderable  importance,  upon 
which  it  is  necessary  to  bestow  some  attention,  before  the  Court* 
proceeds  to  a  more  exact  consideration  of  the  facts.  It  is,  how 
far  the  master  of  a  ship,  virtuie  officii^  is  clothed  with  authority 
to  sell  the  ship.  There  is  no  pretence  to  say,  that  he  possesses 
such  an  authority  under  the  ordinary  circumstances  of  the  voyage* 
And  the  only  question  is,  how  far  he  possesses  it  in  cases  of  ex^ 
traordinary  unforeseen  emergency,  acting  bona  fde  for  the  inter* 
est  of  all  concerned. 

There  appears  to  have  been  a  good  deal  of  reluctance  on  the 
part  of  the  British  Courts  to  admit  such  an  authority  in  the  mas- 
ter, even  under  circumstances  of  serious  peril  and  difficulty. 
Lord  Hale  is  supposed  to  have  decided  against  it,  in  the  case  of 
Tremenhere  Sf  TresUlianj  ( 1  Sider,  452,)  which  was  referred  to 
his  decision.  In  Johnson  vs.  Shippen^  (2  Lord  Raym,  982,) 
Lord  Holt  used  language,  which  has  been  construed  to  lead  to  a 
similar  conclusion.  I  rather  doubt,  whether  either  of  these  cases 
justifies  such  an  interpretation.  There  is  a  remark  made  in  a 
very  old  reporter,  {Jenkinses  Centuries^  case  16,  note,)  to  a  very 
different  e£kct.  It  is  there  said,  *'  The  master  of  a  ship  in  case 
of  danger  and  extremity  may  cast  the  goods  into.the  sea ;  and  in 
some  cases  sdl  the  ship,  although  it  does  not  belong  to  him,  as  in 
case  of  famine,"  be.  Lord  Ellenborotighy  however,  as  late  as 
the  case  of  Hayman  vs.  Molton^  (5  Esp,  JV.  P.  c.  65,  1803,) 
laid  down  the  doctrine  with  such  unusual  hesitation,  that  it  is  very 
expressive  of  his  opinion  of  the  then  state  of  the  law  on  that  sub- 
ject. "  Where,"  said  he,  "  a  case  of  urgent  necessity  and  extraor- 
dinary difficulty  occurs,  where  a  ship  has  received  an  irremediable 
injury,  under  such  circumstances,  the  captain  acting  bona  fde  for 
(be  benefit  of  the  owners,  might  sell  the  ship  for  the  benefit  of  tb9 

voi,,  V,  *  60 
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owners.  This  is  the  disposition  of  my  mindj  but  I  cannot  lay  it 
down  as  positive  law.^^  The  case  of  Reid  vs.  Darby ^  (10  East 
IL  143,)  had  a  tendeDcy  to  throw  still  greater  doubt  over  tha 
whole  matter,  although  it  was  finally  disposed  of  upon  another 
ground.  To  what  is  suggested  in  that  case,  as  to  the  want  of  ju- 
risdiction in  the  Admiralty  Courts  to  decree  the  sale  of  a  ship  in 
a  case  of  necessity  upon  an  application  of  the  master,  I,  for  one, 
cannot  assent.  I  agree,  that  in  such  a  case  the  decree  of  sale  is 
not  conclusive  upon  the  owner,  or  upon  third  persons,  because  it 
is  made  upon  the  application  of  the  master,  and  not  in  an  adverse 
proceeding.  But  I  cannot  but  consider  it  as  stricdy  within  the 
Admiralty  jurisdiction.  It  is  primdfade  evidence  of  a  rightful 
exercise  of  authority,  but  no  more.  The  proceeding,  being  ex 
partef  cannot  be  deemed  conclusive  in  favour  of  the  party  pro< 
noting  it.  Upon  a  quesdon  of  this  sort  I  should  incline  to  foUow 
other  authorities,  and  to  repose  with  more  confidence  upon  those, 
who  are  accustomed  to  administer  the  maritime  law  in  AdmiralQr 
Courts.  It  does  not  appear  to  me,  that  Lord  StoweUj  with  all  his 
habitual  caution  in  entertaining  jurisdiction,  has  con»dered  such 
a  sale  an  absolute  excess  of  judicial  authority.  Looking  to  the 
language  used  by  him  in  the  cases  of  the  Fanny  fy  Elmiraj  {EdtOk 
R.  117,)  and  die  Warrior,  (2  Dodson  R.  288,  293,  295,)  I 
should  draw  the  conclusion,  that  but  for  the  controlling  authority 
of  the  Courts,  which  he  was  bound  to  obey,  he  would  have  affirm-> 
ed  the  jurisdiction.^ 

The  doctrine  of  the  Supreme  Court  of  the  United  Statesy  as  I 
gather  it  from  the  case  of  Janney  vs.  The  Columbian  Insurance 
Company,  (10  Wheat.  R.  411,  418,)  is,  that  this  is  properly  a 
part  of  the  Admiralty  jurisdiction.  Mr.  Justice  Johnson  there 
said,  in  delivering  the  opinion  of  the  Court,  ^'  In  other  parts  of 
the  world,  it  is  very  generally  exercised  as  an  incident  to  the  ad- 

19  See  also  The  Lady  Banks,  1  FTagg,  Mm.  d06.^But  see  Morris  val 
BMnson,  3  Bam.  $f  Crests.  196. — jSAoU  an  Shippings  pt.  1,  ch.  I,  $  3, 
fp.  8»  ll.--d  Kents  Comm.  95. 
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miralty  power ;  and  the  admiralty  jurisdictioD  under  our  systemi 
can  only  be  exercised  under  the  laws  of  the  United  States  ;^^  and 
he  intimated  a  clear  opinion,  that  Congress  might  regulate  the 
subject,  either  as  one  appertaining  to  trade  and  commerce,  or 
within  the  admiralty  jurisdiction. 

Shortly  after  the  case  of  Reid  vs.  Darby  was  decided,  the  same 
question  respecting  the  right  of  the  master  to  sell  in  a  case  of  ne* 
cessity  came  before  Lord  StoweU  for  consideration ;  and  that 
distinguished  judge,  with  his  accustomed  felicity  of  reasonbg, 
maintained  the  affirmative.^  In  subsequent  cases,  bis  judg- 
ment appears  to  have  reposed  with  confidence  on  the  same  de- 
<»sion.^^ 

The  doctrine  in  England  seems  at  last,  after  a  good  deal  of  in- 
termediate discussion,  to  have  setded  down  in  this  result,  that  the 
master  has  an  authority  in  a  case  of  extreme  necessity,  acting  with 
good  faith  and  for  the  general  benefit  of  all  concerned,  to  sell  the 
ship.  That  is  the  clear  exposition  of  the  law  in  Idle  vs.  J%e 
R&jfcd  Eoxhange  Insurance  Company^  (8  Taunt.  755,)  Read  vs. 
Banhamf  (3  Bro.  Sf  Bing.  R.  147,)  and  Robertson  vs.  Clarke^ 
(1  Bing.  A.  445.)  But  at  all  events,  as  between  the  owner  and 
the  master,  it  is  not  sufficient  that  the  sale  be  one  of  good  faith  on 
the  part  of  the  master,  and  for  the  benefit  of  all  concerned,  unless 
there  be  an  urgent  necessity  .^^  Whether  the  same  rule  applies 
as  between  the  owner  and  the  underwriter  on  a  policy  of  insur- 
ance, admits  of  more  doubt.  Lord  Chief  Justice  Dallas^  in  his 
elaborate  judgment  in  Idle  vs.  Roycd  Exchange  Insurance  Comr 
pany^  (8  Taunt.  R.  755,)  strongly  maintained,  that  in  such  a  case 
it  was  sufficient  to  justify  the  sale,  that  there  was  good  faith  in  the 
master,  and  that  the  sale  was  for  the  benefit  of  all  concerned.^* 


18  The  Fanny  ^  Elmira,  Edwards's  R.  117. 

M  The  Warrior,  2  Dodstm  R.  388.— T»e  Pitt,  I  Hogg.  Adm.  R  24a 

IS  See  Bead  vs.  Bonham,  3  Bro.  if  Bing.  Jt  147. 
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But  that  decision  seems  not  to  have  been  sustained^  or  at  least 
not  firmly  established  in  more  recent  cases.^^ 

The  doctrine  recognised  in  America^  so  far  as  it  bds  fallen  ud- 
der raj  observation,  substantially  conforms  to  that  in  England^ 
and  limits  the  right  of  the  master  to  sell  to  cases  of  urgent  neces- 
sity. So  it  was  held  in  Gordon  vs.  Miusachusetis  Fire  and  Ma- 
rine Insurance  Company,  (2  Pick*,  R*  249,)  and  the  like  opinion 
may  be  deduced  from  cases  in  the  JVew  York  Reports.^  My 
learned  brother,  the  late  lamented  Mr.  Justice  Washimrton^  in 
ScuU  vs.  Briddh,  (2  Wash.  Cir.  R.  1 50,)  distinctly  affirmed  the 
right  of  the  master  to  sell  in  a  case  of  necessity,  in  a  foreign 
country ;  but  he  thought  it  unjustifiable  in  the  country,  where 
the  owner  lives.  This  qualification  of  the  rule  seems  to  me  not 
maintainable,  where  the  necessity  is  clearly  made  out,  though  the 
circumstance,  that  the  sale  is  in  the  country  of  the  owner,  may 
lead  to  very  close  watchfulness  as  to  the  degree  of  that  necessity. 

Without  intending  to  commit  myself  in  a  case  between  the 
Owner  and  underwriter,  my  judgment  is,  upon  the  most  care- 
ful survey  of  the  authorities,  as  well  as  upon  general  principles  of 
law,  that  the  master  has  a  right  to  sell  the  ship  in  cases  of  urgent 
necessity.  But  at  least,  as  between  the  owner  and  a  purchaser 
at  the  sale,  the  title  of  the  former  is  not  devested,  unless  such  ne- 
cessity exists,  notwithstanding  the  master  may  have  acted  with 
entire  good  faith,  and  in  the  exercise  of  a  sound  and  honest  dis- 
cretion. I  am  happy  to  have  the  deliberate  opinion  of  Mr. 
Chancellor  Keni^  in  his  learned  Commentaries  in  support  of  this 
doctrine.^^ 

I    ft  may  be  justly  inferred,  that  the  general  maritime  law,  as  re- 
cognised in  foreign  natibns,  is  not  more  favourable  to  the  power  of 

^T  See  Robertson  vs.  Clarke^  1  Bing,  R.  445. — Maebum  vs.  Leekiet 
Mbott  on  Shipping,  pL  1,  c^.  l,  p.  6. — Cannon  vs.  Jlfac6urri,  1  Bing,  R, 
243. 

18  Fontaine  vs.  Phenix  hi8,  Com^y  11  John,  R*  293. — Centre  VB.Jimeri' 
eon  his.  Com%  7  Cotren,  564. 

^  3  Kent's  Comm.  134. 
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the  master.  The  Consolato  del  Mare  {Art.  253)  contains  d 
provision  permitting  the  master  to  sell  the  ship,  if  she  becomes 
from  age  unseaworthy,  and  by  parity  of  reason,  on  account  of  in- 
navigability  from  any  other  cause.  On  the  other  hand,  the  laws 
of  Olerony  the  laws  of  fVisbuy^  and  the  Commercial  Ordinance 
of  Letais  the  Fourteenth,  absolutely  prohibit  the  sale  of  a  ship  by 
the  master  in  all  cases.*^  f^alin  sturdily  contends  for  the  policy 
of  this  prohibition,  remarking,  "  Vocabulum  enim  istud,  maitrCy 
intelligendum  est  tantum  de  peritia  in  arte  navigandi,  nt>n  de 
dominio  et  proprietate  navis ; "  and  urging  the  general  preva- 
lence of  fraudulent  sales.  The  modern  code  of  France  contains 
a  very  proper  exception  of  the  case  of  innavigability  of  the  ship ; 
but  subject  to  this,  the  modern  law  of  France  enforces  the  ante- 
cedent prohibition  of  the  old  law  in  an  expressive  manner.*^ 

I  adopt  then  the  argument  urged  at  the  bar,  that  it.  must  be 
proved,  that  there  was  a  pressing  necessity  to  justify  the  sale ;  and 
I  go  farther  and  hold,  that  if  such  necessity  existed,  the  sale,  to 
bind  the  oWner,  must  be  conducted  with  entire  good  faith,  and 
must  be  optima  Jide  and  above  exception* 

And  this  leads  me  to  the  consideration  of  another  topic,  much 
discussed  at  the  bar,  how  far  the  laws  of  JVbr/A  Carolina,  on  the 
Subject  of  the  sale  of  wrecked  vessels,  give  validity  to  the  title  thus 
acquired.  Those  laws,  as  far  as  I  have  been  able  to  collect  their 
import  from  the  statute  book  of  the  state,  seem  founded  in  a  sound 
policy,  and  in  furtherance  of  the  principles  of  justice  and  humani- 
ty.^ They  provide  for  the  appointment  of  wreck  commissioners 
in  certain  maritime  districts,  to  assist  vessels  stranded,  or  in  dan- 
ger of  being  stranded.     Where  any  vessel  or  other  property  is 


*  Laws  of  Oleron,  art.  1. — Laws  of  Wlsbuy,  art,  13. — 1  Valiii  Comm, 
Lib,  2,  tit.  1,  art.  2i,  p.  444. 

«»  Code  de  France,  aH.  237.-2  BouUq/  Paty.  Cours.  Com.  Droit  §  17, 
p,  85.-*-3  Socre  Esprit  du  Code  Comm.  art.  2J7,  p.  120. 

^AcU  ofJVMh  Carolina,  1801,  cfc.  599.— 1805,  eh,  689.— 1817,  eft. 
953—1818,  c^.  975,  ({Z*!^  avihwrixtd  edUion  ^1821. 
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cast  ashore^  '*  without  any  person  present  to  claim  the  same  a» 
ovmer^^  the  coromissioaer  is  authorized  to  take  possession  of  them 
and,  under  certain  circumstances,  to  advertise  them,  and,  if  not 
claimed  within  twelve  months,  then  to  sell  them*  But  if  perisha- 
ble,  the  same  may  be  sold  after  public  advertisement  for  a  peri- 
od not  less  than  ten,  nor  more  than  twenty,  days.  The  commis- 
aoners  are  punishable  for  any  fraud  or  neglect  of  duty,  and  are 
required  to  give  bonds  for  the  faithful  discharge  of  their  duty. 
Provision  is  also  made,  that  the  commissioners  shall  be  deemed 
proper  officers  to  advertise  and  sell  at  public  auction  any  cargoes, 
which  may  be  stranded  or  cast  on  shore  in  their  respective  dis- 
tricts, "  except  the  captain,  owner,  merchant  or  consignee  shall 
choose  to  superintend  such  sale  himself,  or  to  remove  the  prop- 
erty without  selling  it."  This  latter  provision  presupposes  the 
presence  of  the  owner  or  his  agent,  and  does  not  impart  an  orig- 
inal authority  to  the  commissioners  to  sell  in  invitvm;  but  clothes 
him  with  authority  to  act  as  auctioneer  in  cases  of  an  implied  or 
express  assent  of  the  owner,  or  his  agent.  The  terms  of  the  act 
confine  the  authority  to  the  sale  of  cargoes  ;  whether  it  has  ever 
been  extended  by  implication  to  ships,  I  do  not  know.  It  is  most 
probable,  that  the  omission  to  include  ships  was  a  mere  mistake, 
originating  in  the  very  common  imperfection  of  a  careless  and 
hasty  legislation.  But  unless  there  were  some  judicial  decision 
of  the  state  tribunal  to  the  contrary,  I  should  consider  the  error 
one,  which  could  not  be  supplied  by  the  construction  of  a  Court, 
extending  the  words  beyond  their  import,  but  to  be  remedied 
by  the  act  of  the  legislature.  It  is  not  material,  however,  to 
consider  this  point,  because  every  sale  made  under  this  clause, 
must  be  considered  as  authorized  by  the  owner  or  his  agent ;  and 
consequently,  it  derives  its  force  and  validity  from  that  circum- 
stance, as  a  sale  by  procuration.  It  is  in  no  just  sense  a  statute 
sale,  where  the  act  of  the  commissioner  is  conclusive  upon  third 
persons,  mr^ti^e  officii;  but  it  is  open  to  all  the  considerations  be- 
longing to  all  other  sales,  made  at  the  instance  of  the  parties  in 
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interest,  by  persons  having  a  public  authority  to  conduct  sales. 
But  where  the  sale  is  made  by  a  wreck  commissioner  in  cases 
falling  within  the  language  of  the  law,  "  without  any  person  pres* 
ent  to  claim  the  same  as  owner,''  a  very  different  interpretation 
ought,  as  I  conceive,  to  be  given  to  his  act.  He  is  there  made, 
virtute  officii^  the  agent  of  the  owner  for  public  purposes,  and  his 
authority  to  sell,  if  exercised  in  good  faith,  is  conclusive  to  trans- 
fer the  title  to  the  property  to  any  purchaser  at  the  sale.  No 
one  can  doubt  the  legal  authority  of  a  nation  to  provide  for  the 
transfer  of  property  under  circumstances,  where  there  is  no  known 
owner  to  provide  for  its  safety ;  and  least  of  all  ought  such  aa 
authority  to  be  questioned,  where  the  property  is  of  a  perishable 
nature.  I  meddle  not  with  the  question  how  far  any  state  in  this 
Union  can  legislate,  so  as  to  interfere  with  *the  admiralty  and 
maritime  jurisdiction  confided  to  the  government  of  the  United 
States^  by  the  constitution.  But  subject  to  that  consideration,  the 
general  authority  would  seem  to  be  undeniable,  as  an  attribute  of 
sovereignty.^  Such  a  sale,  however,  though  generally  conclu- 
sive upon  the  tide  of  the  owner,  is  so  only  in  cases  of  good  faith. 
A  statute  sale  by  a  public  officer  may  be  impeached,  as,  indeed, 
more  solemn  acts  may  be,  for  fraud  ;  and  the  purchaser  can  pro- 
tect himself  only  by  showing,  that  he  is  a  bond  fide  holder,  without 
notice  of,  or  participation  in,  the  fraud.  A  fortiori,  a  sale  made 
by  the  consent  of  the  owner  or  his  agent,  may  be  avoided  ibr 
fraud. 

The  circumstances  of  the  present  case  do  not  call  upon  the 
Court  for  a  more  minute  expression  of  its  opinion  upon  this  point. 
But  as  a  corollary  from  what  has  been  said,  it  may  be  deduced, 
that  the  commissioner  cannot,  himself,  become  a  purchaser,  m 
whole  or  in  part,  at  such  a  sale.  He  is  a  trustee,  acting  in  a 
public  capacity,  and  the  law  will  not  permit  him  to  evade  his  own 
proper  duties,  or  expose  him  to  the  temptation  of  a  corrupt  influ- 

93  Sit  Grant  vs.  M^Lachlint  4  Johns.  IL  34. 


480  MASBACHnSETTS. 

The  Schooner  Tiltoo. 


ence  in  conducting  tbe  sale,  from  motives  of  private  interest. 
This  is  a  salutary  principle  of  public  policy,  and  has  been  often 
applied  with  severe  exactness  to  public  as  well  as  private  tru»- 
tees.^^  The  same  principle  applies  with  quite  as  much  if  not 
more  force  to  tbe  master,  when  he  acts  as  the  agent  of  all 
concerned  under  an  authority,  superinduced  by  an  urgent  neces- 
sity in  the  course  of  a  voyage.  Under  such  circumstances,  if  be 
orders  a  sale,  he  cannot  become  a  purchaser  at  the  sale ;  and  if 
be  does,  his  title  may  be  avoided  at  the  elecuon  of  the  original 
owners.^  There  is,  I  admit,  no  positive  disability  on  his  own 
part,  or  on  that  of  the  wreck  commissioner,  to  become  a  purcha* 
ser  from  the  real  purchaser,  after  the  sale.  But  in  such  cases, 
there  is  a  most  suspicious  watchfulness  exercised  on  the  part  of 
the  law,  to  search  tbe  transaction  to  the  very  bottom ;  and  noth-^ 
ing  but  entire  good  faith,  vberrima  Jides^  on  their  part,  will  suffice 
to  give  validity  to  their  title.^ 

In  the  present  case  there  is  tbe  less  room  to  doubt  as  to  the 
authority,  under  which  the  sale  was  actually  made,  because  in  the 
advertisement  for  the  sale  of  the  vessel  by  the  wreck  commis- 
sioner, it  is  expressly  stated,  that  the  sale  was  made  "  by  order 
of  Capt.  Tilton,  late  master,  for  the  benefit  of  all  concerned 
therein ; "  and  the  bill  of  sale  by  the  wreck  commissioner  to  the 
asserted  purchaser,  also  expressly  states,  that  the  vessel  was  ex- 
posed "  to  public  auction  by  the  solicitation  of"  &c.  [the  master.} 
This  makes  it  veiy.  plain,  that  all  parties  understood  it  to  be  a 
voluntary  sale,  under  the  sanction  of  the  master,  and  that  the 
wreck  commissioner  derived  his  authority  from  that  source. 


^^Sugd.  Vendors,  ch.  14,  f  2,  p,  588,  (I7ih  ediHon)  and  cases  there 
cited. 

95  Church  vs.  Mar,  Ins.  ConCy,  1  Jifason  R,  Si}, ^-Barker  vs.  Mar, 
Jns,  Com%  2  Mason  R.  Se9.—Copeland  vs.  Merc,  Ins.  Com%  6  Pick.  R. 
198. — Chamberlain  vs.  Harrody  5  Greenleqf,  420. 

«e  The  ffarrior,  2  Dods.  R,  288.— TAc  Fanny  ^  Elmira,  Edw.  A 
120. — Bayman  vs«  MoUont  ^  ^^'  ^ 
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In  this  view  of  the  n)alter,  an  objection  has  been  suggested  to 
my  roiudi  though  I  do  not  remember,  Uiat  it  was  insisted  on  at 
the  bar.  It  is  this,*— If  the  master  has  an  authority  to  sell  in 
cases  of  necessity,  he  roust  still  sdl  in  tiie  manner  prescribed  by 
law,  as  the  agent  of  the  owner,  or  his  act  will  be  void.  If  he 
sells  as  agent,  the  bill  of  sale  must  be  in  the  name  of  his  owners, 
and  not^  in  his  own  name.  He  cannot  depute  another  person  for 
this  purpose ;  and  even  if  he  can,  slili  that  person  must  execute 
the  bill  of  sale  in  the  name  and  as  the  agent  of  the  owner,  and 
not  in  his  own  name.  In  the  present  case,  the  bill  of  sale  was 
eicecuted  in  his  own  name  by  the  wreck  commissioner,  and  not 
in  the  name  of  the  master  or  owner.  It  is,  therefore,  in  legal 
contemplation,  a  mere  nullity,  and  cannot  pass  any  title.  Such  is 
the  objection,  and  there  is  a  good  deal  in  the  case  of  Reid  vs. 
Darbyj  (10  East  22.  143,)  which  may  be  urged  in  support  of  it. 
But  upon  a  fuH  consideration  of  it,  my  opinion  is,  that,  however 
justly  it  might  apply^  in  the  case  of  Read  vs.  Darby y  where  the 
question  was  between  British  subjects  under  the  British  registry 
act,  (as  to  which  1  decide  nothing,)  it  is  not  generally  applicable 
to  cases  of  sales  by  necessity  in  a  foreign  countr}',  where  registiy 
acts  of  a  like  strict  nature  do  not  exist,  or  bind  the  parties  to  the 
sale.  It  seems  to  me,  that  the  agency  of  the  master  in  cases  of 
necessity,  is  an  agency  arising  by  operation  of  law.  His  power 
to  sell  is  not  derived  so  much  from  the  suf^sed  assent  of  the 
owner,  as  from  the  principles  of  law,  to  prevent  a  total  loss  of  the 
property.  The  master  acts,  virtvie  officiiy  as  master,  and  being 
in  possession  of  the  property,  the  law  treats  him  as  one  capable  of 
selling  in  his  own  name,  but  for  the  benefit  of  the  owner.  If  any 
assent  of  the  owner  is  to  be  presumed,  it  is  an  assent  to  sell  in  his 
own  name  in  such  cases,  if  that  is,  (as  H  is  believed  to  be,)  the 
usual,  if  not  the  invariable  course.  Foreign  purchasers  in  a  for- 
eign country  can  have  no  knowledge  of  the  persons,  who  are  the 
real  owners ;  or  if  they  may  have  knowledge  of  those,  who  were 
owners  at  the  commencement  of  the  voyage,  they  can  have  no 
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knowledge  of  any  iotermediate  transfers  by  sale,  by  death,  by 
bankruptcy,  or  by  operation  of  law ;  and  if  no  sale  would  be 
good,  except  made  in  the  name  of  the  persons,  who  were  the  real 
owners  at  the  time,  many  of  the  purchases  made  in  cases  of  sales 
of  necessity  would  be  liable  to  be  avoided.  Sales  of  all  other 
property  of  the  owners,  except  ships,  made  by  the  master  in  his 
own  name,  would  be  generally  deemed  sufficient  to  pass  the  title, 
if  the  sale  were  otherwise  justifiable.  Foreigners  treat  with  him, 
as  they  do  with  factors  in  like  cases,  as  owner  de  fadOn  My 
opinion,  therefore,  is,  that  in  a  case  of  sale,  strictly  of  necessity, 
the  master  may  give  a  sufficient  title  in  his  own  name,  as  by  op- 
eration of  law  substituted  owner  pro  hoc  vice^  or  at  least  as  an 
agent  capable  of  passing  the  possession  and  property  by  a  bill  of 
sale  executed  in  his  own  name.  It  b  far  fvom  being  universally 
true,  that  a  person,  who  sells  as  agent,  must  always  sell  in  the 
name  of  his  principal  in  order  to  give  validity  to  the  transfer.  A 
factor  sells  in  his  own  name ;  an  auctioneer  commonly  sells  in 
his  own  name ;  and  so  a  master  selling  perishable  goods  in  cases 
of  necessity,  where  he  is  not  consignee ;  so  a  sheriff,  where  at 
common  law  he  sells  wrecked  goods,  which  are  perishable.^  If 
then  the  roaster  might  sell  in  bis  own  name,  and  the  sale  is  made 
with  his  privity  and  consent  by  a  person,  who  usually  gives  a  bill 
of  sale,  as  wreck  commissioner  in  his  own  name,  it  is  clear  to  my 
mind,  that  the  master  b  as  much  bound  by  such  a  sale  so  sanc- 
tioned by  him,  as  if  the  bill  of  sale  were  in  his  own  name.  If  the 
owner  had  authorized  the  wreck  commissioner  to  sell,  and  give  a 
bill  of  sale  of  his  ship  in  hb  own  name,  would  it  be  indured,  that 
be  should  afterwards  reclaim  the  property,  because  the  bill  of  sale 
was  not  in  hb,  the  owner's,  name  f  Would  it  not  be  deemed  a 
perfect  sale,  binding  him  at  law  as  well  as  in  conscience  and 
equity  ?  I  think  it  would,  and  that  any  other  doctrine  would  en- 
courage every  sort  of  fraud  upon  innocent  purchasers.     If  the 
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owner  will  stand  by,  and  see  his  own  property  sold,  as  the  proper- 
ty of  another,  Courts  of  Equity  have  said,  that  he  shall  in  many 
eases,  for  th^  suppression  of  fraud,  be  bound  by  it.  And  there 
are  many  cases  even  at  law,  where  a  party  will  not  be  allowed  to 
set  up  his  legal  title  against  an  innocent  purchaser,  where  the  . 
owner  has  connived  at  the  sale,  or  has  acted  fraudulently.  But  in 
a  Court  of  Admiralty,  which  endeavours  to  regulate  its  doctrines 
by  principles  of  equity,  a  party  coming  thither  to  seek  redress,  or 
to  obtain  possesion  of  property,  will  not  be  permitted  to  avail 
himself  of  its  jurisdicdon,  or  authority,  to  defeat  a  clear  equitable 
right  by  insisting  on  an  inequitable  legal  right.  The  Court  will 
withhold  its  interference  in  such  a  case.  In  this  view  of  the  ob- 
jection, it  would  not  be  material,  even  if  it  had  a  better  legal  foun* 
dation  than,  I  think,  it  really  possesses.  For,  if  the  sale  were  ne« 
cessary,  and  the  transacuon  in  all  other  respects  optima  fide,  the 
defect  of  a  legal  execution  of  the  papers  would  not  entitle  the 
owner  to  a  decree  of  possession. 

Having  discussed  the  legal  principles  applicable  to  cases  of  this 
naturci  let  us  now  see,  what  is  the  real  posture  of  the  facts  in  the 
present  case.  The  schooner  Tiltan  belonged  to  BostoUi  and 
was  owned  by  the  libellants  and  the  master,  (Capt.  Samud  Til* 
tan;)  the  former  owning  three  quarters^  and  the  latter  one  quar- 
ter of  her.  She  was  duly  enrolled  and  licensed  at  BosUm  ibr  the 
coasting  trade,  and  sailed  from  JVetir  York  on  the  J  8th  of  May 
1828,  bound  to  Cowwayhorot/^hy  in  the  state  of  Norih  Carolina^ 
on  a  contract  to  take  in  freight  there.  On  the  night  between  the 
19th  and  20th  of  the  same  month,  she  was,  by  the  perils  of  the  sea, 
stranded  on  the  coast  of  AbrfA  Carolina  upon  a  beach  or  sand- 
bank, part  of  the  bank  of  Chiekitnaeomieo*  On  the  morning  of 
the  next  day  the  master  and  crew  got  ashore,  and  the  master,  upon 
consulting  some  of  the  inhabitants,  there  being  a  small  6shing  settle- 
ment in  the  neighbourhood,  concluded  to  apply  to  the  wreck  com- 
missioner appointed  by  the  goverikment,  for  that  part  of  the  coast, 
and  to  authorize  him  to  sell  the  vessel,  as  she  lay  on  the  bank.    She 
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was  accordingly  adireitised  by  the  wreck  commissioner  for  sale  oa 
the  31st  of  May,  and  was  sold  on  that  day  for  the  sum  of  $196,50, 
including  all  ber  tackle,  apparel,  and  fomitiire.     A  survey  was 
made  on  her  on  the  day  of  sale,  and  not  before.    The  sale  was 
conducted  by  the  wreck  commissioner,  and  the  nominal  purcba* 
ser  at  the  sale  was  one  Pharaoh  Farrow^  to  whom  a  bfU  of  sale 
was  giren  by  and  in  the  name  of  the  wreck  commissioner,  dated 
on  the  same  day.     it  recites  the  original  enrolment,  and  cootaios 
a  special  warranty,  warranting  the  title  *^  accordmg  to  his  author!- 
ty  as  commissioner  of  wrecks,"  against  all  persons.    The  sale 
was  made  between  12  and  2  o'clock  of  the  day.     It  is  admitted, 
that  on  the  same  day,  after  the  sale,  the  wreck  commi$8k>ner  pur- 
chased one  quarter,  and  the  master  (TiUonf)  one  half  of  the  ves- 
sel, at  the  price  she  was  bid  off  at,  and  immediately  afterwards, 
Farrow  departed,  and  the  wreck  commissioner  and  THion  (the 
master),  and  the  mate,  (the  rest  of  the  crew  hairing  been  dismiss* 
ed  a  few  days  before,)  and  about  eight  or  ten  other  persons,  hired 
for  the  occasion,  went  to  work  to  endeavour  to  get  the  vessel  off, 
and  the  wind  and  Ude  favouring,  she  was  accordingly  gut  oS  that 
night ;  and  her  leaks  being  stopped,  she  was  carried  by  the  mas^ 
ter  and  otb^r  persons  through  Od^acoeke  hikij  and  brought  to 
•Dobor  in  PamKeo  Saundj  on  the  inner  side  of  Chkltimaoomico 
bank%  where  she  remained  for  about  one  month.    In  the  inter- 
mediate time,  and  before  the  vessel  left  Chiekimacomko,  Capt. 
Tiban  returned  to  Boiion^  there  being  an  insurance  dtiere  upon 
the  vessel  for  tlie  benefit  of  all  the  owners,  to  the  amount  of 
$3000,  and  he  endeavoured  to  procure  payment  of  his  share  of 
it ;  but  the  underwriters  resisted  payment  upon  the  ground,  as  it 
is  understood,  that  the  abandonment  was  not  good,  it  not  being  a 
case  of  a  total  loss.    Capt.  TMion  then  returned  by  the  way  of 
Aet(7  Yorki  to  Chidcimacotnicoj  and  there  (according  to  his  own 
account,  in  a  letter  dated  afterwards  at  fVitskington^  on  the  27th 
of  July  1828,)  he  went  on  board  of  the  schooner  ZVftoii,  and 
aix>k  ber  uixter  his  command  to  fl^&Mt^toth  in  the  Mite  of 
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^artk  Carolina^  where  she  remained  a  short  time,  and  under- 
went some  repairs*     While  there,  the  original  ship  papers  were 
deposited  in  the  custom-house ;  and  on  the  2ist  of  July  1828> 
Farrow  executed  a  bill  of  sale,  reciting  the  original  enrolmentj  of 
one  quarter  of  the  schooner  to  the  wreck  commissioner,  and  an- 
other bill  of  sale  with  a  like  recital,  of  one  half  to  2Ybon,  (the 
master,)  pursuant  to  the  original  agreement  with  them  on  the  day 
of  sale,  and  for  a  proportumal  sum  of  the  original  purchase  nxxi- 
ey«    On  the  same  day.  Farrow  procured  the  schooner  to  be  re- 
gistered in  the  custom-house  at  fVashingtony  as  the  joint  proper- 
ty  of  himself,  the  wreck  commisskmer,  and  TiUan*     On  the  same 
day  (the  21st  of  July,)  the  wreck  commissioner,  by  &  bill  of  sale 
of  that  date,  reciting  the  reguter^  and  that  TUUm  was  master, 
conveyed  his  one  quarter  part  (for  which  he  had  given  ^49*12{> 
only),  to  McCabe  ^  SmilA,  (the  claimants,)  for  $400 ;  and  on 
the  same  day  Farrow^  by  his  bill  of  sale  of  the  same  date,  recit- 
mg  the  register i  conveyed  to  McCabe  ^  Smithy  his  remaning 
quarter  part,  for  $400*    McCabe  ^  Smith,  thus  became  the 
owners  of  one  half  of  the  vessel,  and  TUtijn  of  the  other  half. 
It  is  also  material  to  state,  that  the  bills  of  sale  from  Farrcw  to 
the  wreck  commissioner,  to  TiUan  and  to  McCabe  fy  Smith, 
warranted  the  title  in  a  special  form  oidy,  '^  against  all  and  every 
person  and  persons  whomsoever,  as  far  as  I  can  do  by  virtue  of 
the  title  to  the  said  schooner,  vested  in  me  by  the  bill  of  sale  from 
the  commissioner  of  wrecks,  dated  the  31st  of  May  1828,  and  no 
Jiirther.*^    The  bill  of  sale  from  the  wreck  commissioner  also,  to 
MkOiAe  fy  Smith,  warranted  the  title  ^<  so  far  as  I  can  do  by  vir- 
tue of  the  title  to  said  vessel,  vested  in  me  by  bill  of  sale  from 
Pharaoh  Farrow,  bearing  date  the  21st  of  July  1828,  and  no 
further:^    On  the  12th  of  August  182S,  Tthon  conveyed  his 
one  half  of  the  schooner  to  McCabe  fy  Smith,  for  $1050,  recit- 
ing in  the  bUl  of  sale  the  register,  and  that  he,  TiUon,  was  then 
master;  and  on  the  23d  of  the  same  month,  McCabe  if  SmiA^ 
by  a  bai  of  sale  recitkig  the  register  and  that  Ti/ion  was  matter, 
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conveyed  one  quarter  part  to  Schenekf  (the  other  claimant)  for 
the  sum  of  $500  dollars.  These  two  last  bills  of  sale  from  Til- 
i&n^  and  McCabe  fy  Smith,  contain  general  covenants  of  warranty 
to  the  vendees  against  all  (Persons.  It  is  under  the  conveyances 
thus  set  forth,  that  the  present  claimants  assert  their  title  to  the 
entirety  of  the  schooner.  The  schooner  was  on  the  same  daj 
duly  enrolled  and  licensed  for  the  coasting  trade,  and  soon  after- 
wards sailed  from  Washington  for  Basian,  under  the  command 
of  Sdienckf  and  after  her  arrival  there  was  arrested  upon  the  ad- 
miralty process,  by  which  she  is  now  before  this  Ck>urt. 

Such  is  the  general  outline  of  the  facts,  as  they  are  presented 
in  an  historical  order.  And  the  questions  growing  out  of  them 
and  the  other  proofs  in  the  cause,  which  have  been  most  acutely 
and  elaborately  discussed  at  the  bar,  are  these.  ( 1 .)  Was  there 
10  the  present  case  any  necessity,  which  would  jusdfy  the  master 
in  making  the  sale.  (2.)  If  there  was,  was  the  sale  actually 
made  bona  fide,  and  without  fraud  by  the  master,  or  with  his 
privity  and  consent.  (3.)  If  not,  are  the  present  claimants  eiH 
titled  as  bond  fide  purchasers  for  a  valuable  consideration  without 
notice  of  the  fraud,  to  be  protected  in  their  actual  tide  under  the 
sales  made  to  them.  If  the  6r5t  question  is  decided  against  the 
claimants,  their  title  is  at  an  end,  for  it  is  then  the  case  of  sale 
made  by  one  possessing  no  competent  authority.  If  on  the  other 
band  the  sale  was  a  sale  of  necessity,  then  if  fraudulently  made, 
it  cannot  avail  the  claimants,  if  they  had  notice  of  the  fraud,  or 
were  fairly  put  upon  inquiry  by  the  nature  of  their  title  and  the 
circumstances,  under  which  they  took  it.  If  they  are  bonA  fide 
purchasers  of  the  title  without  any  notice,  constructive  or  actual,  of 
any  fraud  in  the  sale,  then,  upon  the  general  principles  of  law, 
their  title  stands  firm  and  purged  of  the  fraud. 

In  the  first  place  then,  was  this  a  case  where  an  actual  neces- 
sity existed  for  the  sale,  in  the  sense,  which  I  have  already  en- 
deavoured to  explain  in  the  former  part  of  this  opinion  i  It  is  nra- 
terial  to  state^  that  the  onut  probandi  here  rests  on  the  claim- 
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ants.  They  are  to  establish  beyond  any  reasonable  doubt,  that 
there  was  such  a  necessity,  otherwise  their  title  never  took  effect. 
The  libellants  stand  upon  their  original  title,  and  until  that  is  dis- 
placed by  another,  clearly  proved,  they  may  rest  upon  it.  Now, 
upon  the  first  blush  of  the  case  we  have  the  fact,  that  the  vessel 
was  not  fatally  injured,  but  she  was  got  off  at  the  first  effi>rt  seri« 
ously  made  for  that  purpose,  and  at  a  very  trifling  expense,  and 
she  did  not  sustain  any  great  injury  from  the  stranding.  Consid- 
ering the  length  of  time  she  lay  on  the  beach,  and  her  exposure 
to  the  inroads  of  the  sea,  if  it  were  as  great  as  the  witnesses  tes- 
tify, her  injury  during  the  period  was  marvellously  small,  and  her 
preservation  somewhat  remarkable.  1  am  aware,  that  tliere  was 
a  fortunate  concurrence  of  favourable  wind,  and  tide,  and  sea,  at 
the  time  when  she  was  actually  gotten  off;  but  looking  to  the  tale 
told  by  the  log-book,  it  is  by  no  means  certain,  that  if  similar 
efforts  had  been  previously  made,  they. would  not  have  been  equally 
successful.  The  season  of  the  year  was  mild  and  favourable  ;  the 
means,  at  least  for  some  strenuous  efibrts,  were  at  hand  ;  and  at 
a  comparatively  small  distance  there  were  men  and  means  without 
the  hazard  of  great  expense,  which  had  in  other  cases  been  found 
ready  and  adequate  and  successful.  1  admit,  that  we  are  not  in  a 
case  of  this  nature  to  look  solely  to  the  event.  Cases  have  occur- 
red (and  they  may  again  occur)  of  such  utter  hopelessness,  that 
ID  point  of  reason  and  common  sense,  a  sale  would  seem  to  be 
instantly  required  whbout  any  efibrt  of  relief;  and  yet  by  some 
extraordinary  circumstances  beyond  the  reach  of  human  foresight, 
the  property  has  been  finally  redeemed  from  the  peril,  and  has 
survived  the  disaster.  In  such  cases  the  sale  is  nevertheless  jus- 
tifiable, and  binding  upon  all  parties.  But  where  the  relief  has 
been  in  fact  procured  by  the  application  of  ordinary  means  within 
reach,  we  have  a  right  to  expect,  that  the  necessity  for  sale  should 
be  such  as  could  not  admit  of  any  reasonable  doubt  or  delay ; 
that  the  master  ought  not  in  common  prudence  to  have  made  any 
eflbrtSi  and  that  the  preservation  of  the  vessel  is  to  be  haktd  up 
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on  as  a  piece  of  good  luck  and  rare  fortune,  rather  tbaa  of  supe- 
rior judgment,  or  skill,  or  enterprise* 

Now,  in  the  present  case,  no  eflbrt  was  in  fact  made  by  the 
master  to  relieve  the  vessel,  (for  1  lay  aside  his  abortive  attempt 
by  hoisting  the  sails,  when  he  had  no  adequate  assistance  oo 
board,)  from  the  first  moment  of  stranding  up  to  the  time  of  tbe 
sale,  a  period  of  eleven  days.  The  vessel  was  a  valuable  vessel, 
insured  for  $3000,  and  certainly  worth  from  $2000  to  $2500. 
He  was  upon  the  coast  of  his  own  country,  and  not  upon  a  barba- 
rous or  inhospitable  foreign  shore.  He  was  witbin  a  short  dis- 
tance of  several  commercial  ports,  where  supplies  might  have 
been  obtained,  or  at  least  sought.  Upon  the  very  spot  there 
were  men  enough  to  aid  him  in  any  reasonable  efibrts  (o  get  tbe 
vessel  off,  and  at  a  reasonable  price.  It  is  not  pretended,  that  tbe 
neighbouring  population  either  did  refuse,  or  would  have  refused 
any  such  service.  They  never  were  asked.  And  if  they  had 
refused,  even  if  the  laws  of  J^Tarth  Carolina  on  this  subject  fajKl 
Numbered,  there  were  men  at  no  great  distance,  who  bad  been 
accustomed  to  such  services.  What  advice  the  master  took  does 
not  appear ;  or  whether  in  reality  he  todc  any  entitled  to  much 
weight.  Tbe  wreck  commissioner  denies  having  given  any  wdr 
vice  to  sell,  and  the  notary,  upon  whom  he  seems  to  have  relied, 
speaks  pointedly  to  the  danger  of  the  vessel,  but  he  does  not 
seem  to  have  been  the  leader  of  the  plan  of  sale.  If  the  mast^ 
was  of  opinion,  under  existing  circumstances,  that  it  was  best  to 
sell ;  still  as  the  sale  was  to  be  deferred  for  ten  days,  what  was 
there  in  tbe  meantime  to  prevent  biai  from  taking  some  steps  and 
making  some  preparations  to  relieve  the  vessel,  if  a  favourable 
time  should  occur  f  He  could  not  but  know,  and  so  is  all  the 
tefltimony,  that  the  vessel  in  her  present  state,  if  siie  could  not  be 
got  off,  would  not  sell  for  more  than  the  value  of  her  materials,  of 
-hsr  sails  and  rigging  and  furniture,  and  there  would  not  be  any 
new  haeard  from  the  esperimeot.  Every  day's  delay  in  the  sale 
was  adding  aomething  to  the  ri^L  of  gettiK  the  'resael  off,  and  there 
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Was  some  motive  therefore,  to  sell  at  once,  or  to  attempt  her  relief. 
The  weather,  too,  might  at  that  season  of  the  year  be  presumed 
to  be  favourable,  and  in  point  of  fact  during  the  intervening  peri- 
od it  was  so.  But  from  the  very  first,  the  master  declined  all 
eflbrts,  and  he  dismissed  his  crew  before  the  sale,  and  remained 
in  an  utter  state  of  inaction  until-  roused  after  the  sale  was  made. 
Let  us  put  the  question  to  ourselves,  whether  a  master,  honestly 
bent  towards  the  interest  of  his  owners,  as  well  as  his  own,  would, 
if  the  vessel  had  been  uninsured,  have  conducted  himself  in  this 
manner  f  The  master's  subsequent  conduct  was  so  disingenuous 
t«>ward8  both  the  owners  and  underwriters,  that  it  is  somewhat 
diflScult  to  escape  from  the  conclusion,  that  he  had  some  sinister 
motive  at  bottom.  It  is  true,  that  his  subsequent  conduct  ought 
not  to  prejudice  the  claimants,  who  were  not  parties  to  his  acts, 
but  it  is  impossible  wholly  to  disentangle  his  acts  from  one  anoth- 
er. Why  should  he  have  concealed,  both  from  the  owners  and 
underwriters,  his  purchase  after  the  sale  ? 

Then,  what  was  the  state  of  the  vessel  ?  She  was  on  a  sand 
beach,  buried,  in  part,  in  die  sand,  and  accessible  on  one  side  at 
least  to  the  tide.  The  amount  of  injury  to  her  was  not  great. 
Some  tree-nails  are  said  to  have  been  started,  which,  however, 
were  easily  replaced.  It  is  said,  that  some  of  the  planks  of  her 
bottom  were  started,  and  so  it  is  stated  in  the  protest ;  but  that 
statement  upon  the  whole  evidence  is,  to  say  the  least  of  it,  ex- 
tremely doubtful.  It  is  not  made  out  by  evidence,  cmni  except 
tione  major.  It  is  encountered  by  opposing  testimony,  which  is  at 
least  as  disinterested,  and  of  no  inconsiderable  posttiveness,  as 
well  as  weight.  Her  fore  foot  was  off;  but  that  was  not  very 
difficult  to  replace.  She  leaked  considerably,  and  some  oakum 
was  started ;  but  sh&  was  not  unmanageable.  What  is  decisive  on 
this  head  is,  that  with  some  small  repairs  she  reached  Boston^  and 
was  there  afterwards  found  by  ship-wrights,  who  had  repaired  her 
but  a  short  time  before  her  disaster,  very  little  hogged,  and  in 
their  opinion  nearly,  if  not  quite,  as  strong  and  sound,  as  she  was 

VOL.  V.  62 


490  MAfiMSfAOHUSETTa 


The  Schooner  Tilton. 


before  the  voyage.     She  has  since  performed  a  voyage  with  a 
heavy  cargo,  without  complaioiog. 

The  survey,  which,  strangely  enough,  was  not  called  untS  the 
day  of  sale,  and  therefore  could  have  had  no  influence  upon  the 
master  to  sell,  does  not  represent  the  injury,  to  the  vessel  to  be 
very  serious.     The   surveyors  say,  that  they  found  the  vessel 
<^  high  upon  the  beach  with  the  larboard  bilge  much  injured,  and 
in  all  probability  injured  in  the  starboard  bilge  also,  as  that  part 
lieth'  down  in  the  sand,  and  therefore  recommend  Capt.  Tihon  to 
sell  the  vessel  and  materials.''     It  is  not  a  little  remarkable,  that 
the  survey  states  no  particulars  of  the  injury,  although  in  such  in- 
struments, it  is  usual,  and  imporunt,  to  enumerate  them  at  large. 
If  by  the  bilge  being  "  much  injured,"  it  was  meant,  that  the  bot- 
tom was  broken  in,  or  the  timbers  displaced,  why  was  it  not  said 
so  ?  There  is  no  satisfactory  proof,  that  the  vessel  was,  in  reality, 
bilged,  in  the  nautical  sense  of  the  term.     And  there  is  some  rea- 
son to  believe,  that  the  North  Carolina  testimony  has  incautious- 
ly, if  not  studiously,  exaggerated  the  injuries  from  the  stranding. 
The  principal  repairs  at  Washington  seem  to  have  been  of  no 
extraordinary  a  nature.    The  ship-wright,  who  repaired  her,  states, 
"  that  he  there  hove  her  down,  examined  and  repaired  her ;  he 
found  many  of  her  tree-nails  in  the  bottom  started  an  inch  or 
more  ;  her  fore  foot  all  off;  the  oakum  in  her  seams  somewhat 
started;  her  keel  hogged  about  six  inches;  one  of  the  channdi 
benches  was  carried  away,  and  her  tiller  was  broken.    The  ves- 
sel appeared  to  him  to  be  very  strongly  built,  and  to  have  under- 
gone a  great  deal  of  hardship  by  chafing  of  her  planks,  and  the 
starting  of  her  tree-nails*     He  in  repairing  her  had  to  drive  many 
spikes  into  her  bottom,  better  to  secure  where  her  tree-nails  bad 
been   started."     Another  witness  (Whittier)  adds,  she  had  a 
new  mainmast  put  in,  and  was  graved  and  repaired.     Neither  of 
them  states,  that  any  plank  in  the  bottom  was  started. 

But  the  statement  of  the  injury  and  repairs,  even  as  thus  ex- 
hibited by  the  ship-wright  at  Washington,  is  brought  into  serious 
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question  by  the  testimony  of  the  witnesses,  who  afterward  examin- 
ed and  repaired  her  at  Boston.  The  result  of  that  testimony  is, 
that  the  planks  and  tree-nails  could  not  have  been  started  in  the 
manner  stated  ;  that  the  planks  of  the  bottom  were  not  chafed,  or 
the  seams  caulked ;  and  that  there  was  no  hogging  of  the  vessel 
beyond  what  ordinarily  belongs  to  vessels  of  her  age  and  size. 
They  admit  however,  that  there  was  a  new  fore-foot.  I  do  not 
say,  that  this  last  testimony  is  moire  worthy  of  credit  than  the 
former ;  but  such  a  conflict  necessarily  diminishes  the  confidence, 
which  the  Court  would  otherwise  repose  in  the  former.  It  leaves 
behind  it  a  lingering  suspicion,  that  there  has  been  some  efibrt  to 
exaggerate  the  injury  to  the  vessel,  or  some  want  of  caution  in 
the  recollection  of  the  witnesses. 

Then,  as  to  the  local  position  of  the  vessel.  She  was  certainly 
on  a  very  dangerous  and  exposed  shore,  and  open  to  the  rake 
and  full  violence  of  the  sea  in  an  easterly  storm.  It  is  also  in 
proof,  that  a  large  majority  of  vessels  stranded  on  that  coast  are 
not  got  off,  or  at  least  are  not  got  off,  until  after  they  are  sold. 
The  banks  too  are  thinly  inhabited ;  and  it  is  not  too  much  to  pre- 
sume, that  the  inhabitants  have  an  interest  to  discourage  efforts  to 
get  them  off,  if  not  to  obstruct  such  effi)rts.  But  the  vessel  was 
undoubtedly  safe  in  her  position,  unless  an  easterly  storm  came 
on.  There  is  no  evidence,  which  establishes,  that  she  might  not 
have  been  got  off  by  proper  means.  On  the  contrary,  the  gener- 
al concurrence  of  the  testimony  is,  that  she  might  have  been  re- 
lieved by  getting  her  on  ways  and  launching,  but  not  in  any  other 
manner.  Nevertheless,  she  was  got  off  in  a  different  manner, 
and  by  the  use  of  her  sails  and  shores.  The  expenses  of  an  at- 
tempt to  get  her  on  ways,  and  launch  her,  do  not  appear  to  have 
been  disproportionate  to  the  object,  or  very  great,  and  I  cannot 
but  think,  that  under  all  the  circumstances,  the  master  ought  to 
have  resorted  to  it.  The  winds  and  the  weather  were  not  un- 
iavourable  for  it.  Why  he  did  not  make  any  such  attempt  is  not 
satisfactorily  explained,  for  it  is  not  shown,  that  the  means  were 
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oot  wUhiB  bis  reach*  Ooe  caooot  but  pwcme^  tbat  beiog  ful^ 
iosur^,  be  ii|igbt  pot  have  any  strong  persoaal  interest  to  atioHii* 
late  bis  exertions.  But  on  the  other  bandy  tbe  expense?  of  n 
trial,  even  if  lansuccessTnl,  mustliave  been  borne  by  tbe  underwrir 
fers*  The  means  to  secure  such  expenses  were  in  tbe  bands  of 
the  DMSter  by  a  pledge  of  the  oiaterialsi  and  by  ^e  lien  given  for 
such  services  by  tbe  general  nutritiine  law,  even  if  tbe  master 
eould  ooty  under  tbe  circumstances,  have  obtained  funds  upon  tbf^ 
credit  of  the  owners  and  underwriters. 

Tbe  circumsunces  also  attendant  upoa  tbe  sale  are  not  socb 

as  would  lead  tbe  Court  to  place  implicit  confidence  in  the  mas^ 

ter's  judgment  and  character,  either  as  to  the  necessity  or  good 

faith  of  the  sale.     The  proceeds  of  the  sale  were  4^196*50,  a 

sum  wholly  disproportionate  to  the  real  value  of  the  rigging  and 

furniture,  independent  of  the  hull.    The  real  value  of  tbe  cables 

and  anchors  and  other  moveable  materials  could  not  have  befttqt 

less  than  ^500,  and  was  in  all  probability  more,  if  iiot  upon  ibe 

spot,  at  least  in  any  neighbouring  commercial  port,  to  which  they 

might  have  been  tranq)orted.     Tbe  master  might  bave  bid  them 

in  at  tbe  sale,  for  tbe  benefit  of  the  owners  and  underwritere,  to 

wbom  they  must  bave  been  fax  more  valuable.    It  is  difficuk  to 

see,  why  be  d;d  not,  unless  he  had  some  private  siois^  interestt 

He  and  the  wreck  commissioner  became  confessedly  purchasers 

on  tbe  same  day,  immediately  alter  the  sale,  of  three  quarters  of 

tbe  vessel ;  and  Farrow^  tbe  nominal  purchaser,  then  disappearedi 

and  did  not  again  connect  himself  actively  with  the  vessel  or  hep 

fate,  unpl  after  she  arrived  at  Washington*    As  sooii  as  (be  pur^ 

chase  is  made,  the  master  and  wreck  commissioner  begin  tbeif 

effi)rts  to  get  her  o^,  pay  the  effi>rts  seem  to  have  been  begup  b^ 

ibrp,  an4  in  a  few  bours  their  success  is  complete.     Tbo  iQSster 

returns  to  Boston^  ^nd  studiously  conceals  from  tlie  other  ow&era, 

as  F^ell  as  from  the  underwriters,  tbat  be  bad  apquired  any  new 

or  superior  ipterest  under  the  sale,  nay,  affirtning  tbat  he  bad  m 

interest  in  the  purchase  of  the  vessel  under  th^  sale.    Failing  U> 
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obtain  payment  of  the  insurance,  he  returned  to  J>forth  CaroKnay 
and  there  took  command  of  the  vessel,  then  lying  in  Pamptico 
Sound,  Ahhough  he  and  the  wreck  commissioner  had  purchas-' 
«d  on  the  day  of  sale,  they  had  no  title  from  Farrow  until  the 
time  (2l8t  Ju]y)  when  it  became  necessary  to  change  the  papers 
at  the  custom-hodse,  at  Washington*  For  aoght  that  appears 
in  the  case,  up  to  this  period  a  profound  silence  had  been  obserif^ 
ed  by  M  the  parties  as  to  the  interest  of  tlie  master,  if  not  of  the 
wreck  coromissioDer.  The  latter  appears  as  owner,  only  for  the 
purpose  of  disposing  of  his  share  to  the  first  purchaser  he  can 
meet.  The  vessel  was  sold  at  fVashingtony  without  repairs,  for 
^1650,  and  of  this  sum  the  wreck  commissioner  received  ^400, 
and  the  master  |^1050. 

It  is  said,  that  there  is  no  proof  that  the  sale  was  fraudulent,  or 
ifaaC  die  master  or  wreck  commissioner  had  made  any  bargain 
before  the  sale  with  Farrow  ;  and  that  they  are  not  by  law  pro* 
faibited  6om  becoming  sub-purchasers  after  the  sale.  Admitting 
tbat  there  is  no  absolute  disability  on  their  part  to  become  sub-> 
pupchasers  after  tbe  sale,  still,  in  a  transaction  like  the  present, 
tbey  must  disprove  their  antecedent  connexion  with  the  sale  in 
die  fullest  and  most  unqualified  manner.  The  presumption  of 
kw  is  against  them.  The  presumption  of  fact,  in  the  absence  of 
aU  coDCroliing  circumstances,  is  almost  irresistible.  It  is  for  the 
furtherance  of  common  justice  and  good  faith,  that  persons  in 
dieir  situation  should  be  compelled  to  purge  themselves  from 
every  imputation  of  fraud,  before  they  are  permitted  to  derive 
any  interest  in  trust  property,  which  tbey  undertake  to  sell, 
and  which  tbey  may  be  tempted  to  sacrifice.  In  tbe  present  case 
it  appears  to  me,  that  the  interest  of  the  owners  and  underwriters 
was  wholly  sacrificed.  In  respect  to  the  master,  acting  as  an 
agent  for  all  concerned,  I  have  very  great  doubts,  whether  he 
could  become  a  purchaser  at  all  without  an  option  in  his  employ-^ 
ers  to  take  the  beneficial  interest  to  themselves.^    Lord  StoweU 

^  See  Chamberlain  vs.  Harrod,  6  GreenleqfR.  420. 
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b  the  case  of  The  Fanny  fy  Elmira^  {Edw.  R.  117,  120,)  said, 
^'  The  fact  that  the  master  afterwards  became  a  subordinate  pur« 
chaser  under  the  purchaser  at  the  sale,  of  ooe  fourth  part  of  the 
vessel,  and  at  the  price,  which  he  himself  had  giveo  for  her, 
smells  rank  of  collusion."  The  same  circumstances  occur  here 
in  a  stronger  form,,  and  the  subsequent  conduct  of  the  master  and 
of  the  other  parties  to  the  sale  fortifies  every  unfavourable  con- 
clusion. They  could  scarcely  be  ignorant  of  his  motives  for  his 
return  to  Boston^  or  of  his  intentional  concealment  of  the  transac- 
tions at  the  sale,  and  immediately  succeeding  it.  They  connived 
at  it,  if  they  did  not  participate  in  it.  Their  subsequent  conduct 
has  no  tendency  to  disarm  suspicion.  If  every  thing  was  in  en- 
tire good  faith,  why  should  the  bill  of  sale  to  the  wreck  commis- 
sioner and  the  master  have  been  withheld  until  after  the  master^s 
return  from  Boston  ;  and  why  did  Farrow  and  the  commis»on^ 
then  sell  with  special  warranty,  referring  back  to  the  wreck  salef 
If  the  master's  conduct  was  honest,  why  should  he  have  scru- 
pled to  receive  a  special  warranty  from  Farrow^  and  have  requir- 
ed some  urging  and  argument  to  take  it  ?  Why  should  he  have 
written  such  a  disengenuous  letter  to  the  owners,  under  the  date  of 
the  27th  of  July,  disguising  and  concealing  all  the  material  facts  f 

I  cannot  admit  that  there  is  no  proof  of  fraud  in  the  sale.  On 
the  contrary,  it  seems  to  me  difficult  to  avoid  the  conclusion,  that 
the  facts  of  the  case  afibrd  very  strong  presumptions  of  fraud. 
And  these  presumptions  go  farther,  and  cast  a  shade  over  dio 
other  parts  of  the  case.  They  bear  with  no  inconsiderable  force 
upon  the  question  of  the  necessity  of  sale,  for  if  there  was  a 
fraudulent  combination  at  the  sale,  it  is  easy  to  see,  that  means 
could  be  found  to  make  out  the  necessity.  Fraud,  therefore,  in 
such  a  case,  is  not  to  be  treated  as  an  independent  fact,  but  as  a 
fact,  which  travels  along  with  the  transaction  in  all  its  stages,  to 
justify  doubts,  and  to  withdraw  confidence. 

There  are  many  other  topics,  which  have  been  adverted  to  by 
the  counsel  on  each  side,  to  sustain  or  defeat  the  defence.    I  do 
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not  go  over  them,  because  whatever  may  be  their  influence,  either 
jointly  or  separately  considered,  they  do  not  materially  affect 
the  conclusions,  to  which  my  mind  has  arrived. 

The  claimants  have  failed  to  satisfy  my  mind,  that  the  sale  was 
one  of  necessity,  and  still  more  so,  that  such  as  it  was,  it  was  a 
sale  free  from  fraud.  In  the  former  view,  the  title  of  the  claim- 
ants wholly  fails,  whatever  may  be  their  innocence  or  want  of 
knowledge  of  the  defects  of  title.  In  the  latter  view,  it  would  be 
necessary  to  show,  that  they  had  notice  of  these  defects. 

I  acquit  the  claimants  of  all  connexion  with  any  fraud,  or  par- 
ticipation in  it.     I  do  not  doubt,  that  they  are  bond  fide  purchas- 
ers.    But  I  am  not  satisfied,  that  they  had  not  constructive  no- 
tice of  all  the  defects  of  title,  at  least  so  far  as  to  put  them  upon 
inquiry.     In  the  first  place,  they  purchased  with  a  full  knowledge 
of  all  the  antecedent  history  of  the  vessel.     The  ship's  papers 
then  in  the  cvstom-bouse,  and  recited  in  their  own  title  deeds, 
showed,  who  were  the  original  owners,  and  that  Tilton  was  part 
owner  and  master.     The  other  papers  showed  the  manner  and 
consideration  of  the  wreck  sale,  and  the  purchase  of  the  wreck 
commissioner  and  the  master  for  a  proportionate  sum  of  the  orig- 
inal price ;  and  this  long  after  the  vessel  was  sold  at  Washington* 
They  showed,  that  TUton  was  still  master,  and  claimed  to  be 
owner  of  one  half  of  the  vessel,  under  a  sale  made  by  his  own 
order  and  solicitation.     Tfiey  showed  that  the  master  was  person- 
ally a  great  gainer  by  the  sale.     Their  own  title  deeds  also  re- 
ferred them  to  all  the  other  papers,  and  pointed  out  the  fact,  that 
the  other  sub-purchasers  stood  upon  a  special  warranty,  and  they 
were  contented  to  take  from  them  a  special  warranty.     It  is  well 
known,  that  the  general  custom  is  to  give  a  general  warranty,  and 
any  exception  naturally  excites  suspicion,  and  implies  doubt.    The 
party,  who  accepts  such  a  title,  is  presumed  to  inquire  into  and  to 
take  tiie  chances  of  any  defect  upon  himself.     It  has  been  sug- 
gested, that  McCabe  ^  Smith  never  examined  the  bills  of  sale, 
and  were  ignorant  of  the  fact  of  a  special  warranty.    But,  bow 


405  MA86AGHI7BETT8. 


The  Schooner  Tilton. 


can  this  be  made  out  ?    The  btUs  of  sale  were  so  drawn  b7  the 
deputy  collector^  according  to  the  instmetions  of  one  of  the  par- 
ties ;  and  the  deputy  admits,  that  he  never  knew  of  a  case  of  spe- 
cial warranty  before.     It  was  not  then  an  unadvised  act  of  the 
scrivener.     The  bargain  was  made  before  the  parties  came  to 
him,  and  therefore  he  knows  not  what  had  previously  passed  m 
respect  to  this  subject.     But  surely,  it  cannot  be  permitted  no  m 
party  to  set  up  ignorance  of  the  contents  of  a  bill  of  sale  executed 
in  his  presence,  and  under  which  he  asserts  his  title.     The  law 
presumes,  that  he  has  read  it,  or  that  he  knows  what  its  contents 
ought  to  be.     It  is  not  now  pretended,  that  the  vendors  meant  to 
give  bills  of  sale  with  a  different  warranty.     There  was  no  mis- 
take on  their  part,  and  there  is  no  evidence,  that  JtfcCabe  fy 
Smith  contracted  for  a  different  title.     When  they  subsequently 
purchased  of  the  master  his  half  of  tlie  vessel,  they  took  a  bill  of 
sale  with  general  warranty,  and  this  precaution  is  not  without  its 
weight  in  giving  a  construction  to  the  former  special  warranty^ 
which  could  scarcely  have  passed  without  the  observation  of  all  the 
parties  in  interest,  after  it  had  attracted  the  attention  of  the  master. 

It  appears  to  me  then,  that  McCabe  fy  Smith  do  not  stand  m 
the  situation  of  parties,  who  purchase  without  knowledge  of  the 
actual  derivation  of  title.  They  had  the  means  of  knowing  all 
the  material  facts,  and  they  ought  to  have  exercised  reasonable 
diligence  in  searching  the  transactkm  to  tlie  bottom.  Prtmd 
fade^  the  title  was  suspicious  and  infirm.  It  was  a  sale  by  a 
wreck  commissioner,  who  immediately  became  a  purchaser,  un- 
der authority  of  a  master,  who  also  became  a  pMrcfaaser  at  the 
price  given  at  the  original  sale. 

Upon  the  whole^  looking  to  all  the  circumstances  of  the  case^ 
and  having  weighed  the  arguments  of  counsel  with  due  care,  my 
opinion  is,  that  the  sale  was  invalid,  and  conveyed  no  title  to  d]0 
claimants,  and  that  therefore  the  decree  of  the  District  Court, 
ought  to  be  affirmed. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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RHODS  ISLAND,  Jt7NE  TERM,  1830,  AT  NEWPORT. 


.««<^*»  S  Hon.  JOSEPH  STORY,  Asiociate  Judge  of  the  Sapreme  Courti 
BRVORX  J  jj^^  jQH^  PlTBiAN,  Distriet  Judge. 


Joseph  Thurston  vs.  Joseph  Martin. 

Treepaft  lies  agaiAit  a  collector  of  tazei,  for  imprisoning  a  party  who  is  taxed  as  an 
inbalHtant  of  a  town,  if  lie  is  not  an  inhabitant;  for  the  assessors  haye  no  lig^ii  to 
tax  a  person  not  an  inhabitant ;  and  if  they  do,  it  is  an  excess  of  jurisdiction. 

A  new  trial  will  not  be  granted  on  account  of  excessive  damages,  unless  the  jury 
have  mistakfm  the  principles  of  law,  which  ought  to  regulate  damages,  or  hafe 
been  guilty  of  some  gross  error,  which  shows  an  improper  feeling  or  bias  on  their 
parti 

7b]8  was  an  action  of  trespass  for  false  imprisonment,  brought 
against  the  defendant,  who  was  collector  of  taxes  for  the  town  of 
ffewporty  JR.  L  The  defendant  pleaded  not  guilty,  with  leave  to 
give  special  matter  in  evidence. 

At  the  trial  it  was  proved,  that  the  defendant  had  arrested  and 
imprisoned  the  plaintiff  for  the  non-payment  of  a  town  tax,  assess- 
ed  on  him  for  the  year  1827,  and  that  he  was  discharged  upon 
payment  of  the  tax.  The  real  controversy  at  the  trial  turned 
upon  the  point,  whether  the  plaintiff  was  an  inhabitant  of  Neuh- 
pert,  and  so  liable  to  be  assessed  for  taxes  there.  It  appeared  in 
evidence,  that  the  plaintiff  was  born  in  JVewport^  and  had  lived 
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there  until  the  year  181 5,  or  1816,  and  that  bis  mother  still  re- 
sides there.     In  1815  or  1816,  beiog  then  of  age,  he  went  to  re- 
side as  a  trader  at  Georgetaum^  South  Carolina^  and  from  that 
time  to  the  time  of  the  suit  he  bad  continued  his  occupation 
there.     He  usually  went  to  Oeorgeiaym  every  autumn  in  Octo- 
ber, and  remained  there  until  June,  and  kept  a  store  or  shop  of 
goods  there,  and  performed  such  patrole  and  other  duty  as  was 
required  of  him  there,  and  paid  taxes  there.    The  sickly  season 
coming  on  in  June,  he  came  northward  every  year  at  that  time, 
and  usually  passed  hb  summers  and  autumn  until  October  at 
^ewpori^  making  purchases  at  the  northward,  principally  for  sale 
at  Oeargetovm.    it  is  usual  for  the  inhabitants,  during  the  sickly 
season,  to  leave  Georgetoum  for  the  north,  and  return  back  in  the 
manner  the  plaintiff  did.     The  plaintiff  is  a  single  man,  and  has 
no  family.     Several  of  the  inhabitants  of  Newport  are  in  the 
habit  of  keeping  shops  of  goods  in  Georgetown^  and  going  there 
in  the  autumn  and  returning  in  June,  at  the  time  when  the  mMy 
season  comes  on,  and  of  paying  taxes  at  Georgetown.    Some  of 
these  have  families  at  Nextyporty  and  consider  it  as  their  home. 
The  plaintiff  was  first  taxed  in  JVeuportf  after  his  removal  in  1816. 
For  one  or  two  years  the  tax,  being  small,  was  paid  by  the  plain- 
tifi.     He  afterwards  objected ;  and  in  some  years  the  tax  was 
remitted,  and  in  some  years  he  was  not  taxed.     He  resisted  pay- 
ment of  taxes  for  several  years  before   1827,  and  refused  per- 
formance of  military  duty  as  an  inhabitant  ofJSTeufport ;  and  being 
sued  for  a  militia  fine  was  successful  in  his  defence,  setting  up 
his  non-inhabitancy  as  a  defence.     From  the  time  of  his  first  re- 
moval to  Georgetown  in  1815  or  1816,  he  never  acted  in  any 
public  business  as  an  inhabitant  of  Newport ;  and  for  the  last  ten 
years  he  had  constantly  spoken  of  himself  in  public  and  private, 
as  an  inhabitant  of  Georgetown.    These  were  the  principal  facts 
upon  which  the  question  of  domicil  turned  at  the  trial. 

The  Court  instructed  the  jury,  that  if  upon  the  whole  facts  they 
were  of  opinion,  that  the  domicil  of  the  plaintiff  was  at  Ctwrfpr 
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iowny  he  was  eotided  to  recover  in  this  form  of  action,  and  such 
damages  should  be  given  as  the  jury  thought  a  fair  compensation 
for  the  loss  and  injury  to  the  plaintiff;  but  it  was  not  a  case  for 
vindictive  damages.  The  jury  found  a  verdict  for  the  plaintiff 
for  $505. 

Hazard  and  Randolph^  for  the  defendant,  moved  for  a  new  trial ; 
(i.)  because  the  damages  were  excessive ;  (2.)  because  trespass 
could  not  lie  against  the  defendant,  who  was  a  mere  ministerial 
officer  in  collecting  the  tax. 

Pearce  and  Turner^  e  contra^  for  the  plaintiff. 

The  authorities  and  reasoning  of  the  counsel  are  fuUy  stated 
in  the  opinion  of  the  Court,  and  it  is  unnecessary  to  repeat  them. 

Story  J.  The  motion  for  a  new  trial  is  founded  upon  two 
grounds ;  first,  of  excessive  damages ;  and  secondly,  that  an  ac- 
tion of  trespass  does  not  lie  against  the  defendant,  who  is  a  mere 
ministerial  officer,  for  collecting  the  tax. 

The  first  question  may  be  disposed  of  in  a  few  words.  The 
damages  are  certainly  higher  than  what,  had  I  sitten  on  the  jury, 
I  should  have  been  disposed  to  give ;  and  I  should  now  be  better 
satisfied,  if  the  amount  had  been  less.  The  charge  of  the  Court 
directed  the  jury,  if  they  found  for  the  plaintiff,  not  to  give  vindic- 
tive  damages ;  but  to  give  (if  the  jury  thought  proper)  such  a  com- 
pensation as  would  indemnify  the  plaintiff  for  the  necessary  expen- 
ses incurred  in  the  sifit,  beyond  what  he  would  receive  in  the  shape 
of  costs.  The  jury  were,  however,  left  at  liberty  to  conader  all  the 
circumstances  of  the  case,  which  might,  in  their  opinion,  enhance 
the  right  to  damages,  such  as  the  arrest  and  imprisonment. 

It  is  one  thing  for  a  Court  to  administer  its  own  measure  of 
damages  in  a  case  properly  before  it,  and  quite  another  thing  to 
set  a»de  the  verdict  of  a  jury,  merely  because  it  exceeds 
that  measure.  The  Court  in  setting  aside  a  verdict  for  excessive 
damages,  should  clearly  see,  that  they  are  excessive ;  that  there 
has  been  a  gross  error ;  that  there  has  been  a  mistake  of  the 
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principles,  upon  wUch  the  damages  have  been  estimated ;  or  aome 
improper  motives,  or  feeliogs,  or  bias,  which  has  influenoed  die 
minds  of  the  jury.  If  the  verdict  be  not  subjected  to  some  each 
imputations,  it  is  not  the  practice  of  the  Ckiurt  to  disturb  the  ver<- 
diet.  It  is  an  exercise  of  sound  discretion,  which  in  some  degree 
interferes  with  the  ooodusiveness  of  verdicts,  and  ought  not  to  be 
resorted  to  except  in  clear  cases.  Upon  a  mere  matter  of  dama- 
ges, where  diflferent  minds  might,  and  probably  would,  arrive  at 
different  results,  and  nothing,  inconsistent  with  an  honest  exercise 
of  judgment,  appears,  I,  for  one,  diould  be  disposed  u>  leave  the 
verdict,  as  the  jury  found  it.  The  doctrine  of  adjudged  cases 
seems  to  me  to  supped  this  view  of  the  matter,  and  it  instnidB  us 
to  be  very  slow  in  listening  to  applications  of  this  sort- 
Now,  I  cannot  say,  judicially  speaking,  that  the  damage^ 
taking  all  the  circumstances  together,  are  excessive,  thougjii  diey 
are  larger  than  I  should  have  given.  The  arrest  and  imprisoo- 
ment,  and  the  nature  of  the  contest  between  the  town  and  the 
plaintifi^  as  to  the  right  to  tax  him,  compelled  him,  after  other 
effiMis  were  exhausted,  to  resort  for  a  vindication  of  his  ri^ts  to 
a  suit.  He  had  been  harassed  from  year  to  year  by  taxes,  and 
no  disposition,  notwithstanding  a  kxig  continued  struggle  on  his 
part  to  resist  them,  was  evbced  by  the  assessors,  to  relieve  him 
Irom  the  burthen.  The  jury  probably  looked  to  this,  and  deemed 
the  suit  absolutely  indispensable,  and  at  the  same  time  very  teer- 
ous  upon  the  party*  Under  these  circumstances,  I  am  not  dis- 
posed to  interfere  with  the  verdict. 

The  other  is  a  question  of  more  importance.  The  general 
principle  to  be  extracted  from  the  authorities  is  this,— Wbere  a 
mere  ministerial  officer  acts  under  the  authority  ttf  a  Court,  or 
other  board  or  tribunal,  of  a  limited  jurisdiction,  there  if  the  act 
be  beyond  their  jurisdiction,  he  is,  or  may  be,  liable  in  treq)ass. 
But  where  there  is  jurisdiction  over  the  person  and  the  subject 
matter,  there  he  is  not  liable  for  any  irregularity  or  mistake  in  the 
exercise  of  that  jurisdiction.    This  was  so  decided  upon  full  con- 
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sideratioB  b  die  case  of  the  MarshaUea,  (10  Ca.  IL  68  i.  76.) 
Iq  that  case  (which  was  trespass),  a  writ  of  executioD  had  issued 
against  the  plaintifi^  as  bail,  ia  a  suit  decided  in  the  Court  of  the 
Mar$hal$€ay  upon  which  he  was  arrested  and  imprisoned.  The 
dofeodantB  pleaded  the  judgment  and  execution  in  their  defence, 
and  the  plaintiff  replied,  that  neither  the  plaintiff  nor  the  defendant 
in  the  original  suit  were  servants  of  the  king.  And  upon  de* 
murrer  it  was  holden  a  good  replication,  and  that  trespass  well  lay 
against  the  defendants.  The  doctrine  of  this  case  has  never 
been  departed  from,  though  there  may  have  been  in  some  few 
cases  a  misapplication  of  it.^ 

In  relation  to  taxes,  where  a  party  has  been  illegally  assessed, 
there  are  other  authorities  direcdy  in  point  to  establish  that  tres- 
pass lies.  If  the  person  taxed,  or  the  subject  matter  of  taxation, 
be  not  within  the  authority  of  the  officers,  who  make  the  assess* 
ment,  all  subsequent  proceedings  by  mere  ministerial  officers, 
under  a  warrant  to  enforce  the  tax,  are  deemed  utterly  void,  the 
original  assessment  being  coram  nonjvdice.  The  case  of  JVichob 
vs.  Walker^  {Cro>  Car.  394,)  was  trespass  brought  by  an  in- 
habitant of  one  parish,  who  was  rated  in  another,  not  being  liable 
to  be  rated  there.  The  rate  was  allowed  by  two  justices  of  the 
peace,  in  the  manner  prescribed  by  law ;  and  upon  a  warrant  by 
three  justices,  the  goods  of  the  plaintiff  were  distrained,  and  sold 
to  pay  the  rate.  Upon  an  exception  taken,  that  trespass  did  not 
lie  agunst  the  defendants,  who  were  mere  ministerial  officers, 
acting  under  the  warrant,  the  Court  held,  that  the  action  was  well 
bffoogbt,  fi)r  the  rate  being  unduly  taxed,  the  warrant  of  the  jusd- 
cea  for  the  levy  thereof  will  not  excuse,  for  the  justices  have  but 
a  particular  jurisdicdon,  to  make  warrant  to  relieve  rates  toell  as^ 
sesBedj  and  so  the  plaindff  had  judgment.     This  case  was  fully 


1  Owii.  Dig.  Imprisonment,  H.  8,  H,  9.— Id.  Pleader,  3  M.  33,  a4.— 
Set  aUo  Hill  vs.  BaiemMH,  1  Str.  K  Vil^Shergoid  vs.  HoUoway,  2  Sir. 
1009.— PcmOon  vs.  Budcntr,  Hard.  47S.--Terry  vs.  HunHnghn,  Hard. 
480.— Perttfiff  vs.  ProcUry  3  JFiU.  383.— JSroim  vs.  CompUm,  8  T.  Rep. 
434.— 1  CA«%  Plead.  183. 
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recognised  as  sound  lav^  in  Perkins  vs.  Procter^  (2  Wilson  IL> 
382, 384,)  where  the  whole  subject  was  roost  elaborately  coosid* 
ered ;  And  the  cases  of  Harrison  vs.  Buleock^  (1  H.  BL  68,) 
and  WiUiams  vs.  Pritchardy  (4  T.  R.  2,)  and  Mayor  vs.  KnouHerj 
(4  Taunt.  R.  635,)  Lord  Amherst  vs.  Lord  Sofners,  (2  T.  R. 
372,)  silently  proceed  upon  the  admission  of  its  correctness. 

Thus  far  as  to  the  English  cases.  In  America  the  question  has 
also  been  discussed.  In  Martin  vs.  Mansfidd^  (3  Mass.  JR.  419, 
427,)  the  reporter  states,  that  the  Court  strongly  inclined,  that 
trespass  would  not  lie  against  a  collector  of  taxes,  where  the  party 
was  not  liable  to  be  taxed.  But  I,  having  been  counsel  in  the 
cause,  have  reason  to  know,  that  the  reporter  states  the  point  too 
strongly.  The  Court  did  so  incline  until  authorities  were  cited, 
which  shook  their  opinion ;  but  the  assessors  being  responsible, 
it  was  thought  unnecessary  to  argue  the  question  of  the  liability  of 
the  collector,  and  his  name  was  struck  out  by  consent.*  In 
later  cases,  however,  the  correctness  of  the  English  doctrine  has 
been  recognised.  The  general  principle  was  acted  on  in  Albee  vs. 
Ward^  (8  Mass,  R.  79,)  and  it  was  largely  commented  on  in 
Colman  vs.  Anderson^  (10  Mass.  R.  105, 1 19.)*  In  JVew  York, 
the  same  question  has  undergone  several  adjudications.  In  Hen- 
derson  vs.  Broum,  (1  Caines  R.  92,)  the  whole  Court  admitted 
the  soundness  of  the  doctrine,  that  if  the  assessment  were  made 
upon  a  subject  matter,  not  within  the  jurisdiction  of  the  assessors, 
the  whole  proceedings  by  the  collector  were  void  under  his  war- 


*  In  my  own  copy  of  the  Reports,  I  find  the  following  memorandum 
made  in  March  1809,  upon  page  427,— <'  This  ub  too  atrongly  stated. 
At  first,  the  Court  did  so  incline,  bat  upon  Story's  citing  seveial  author- 
ities, the  opinion  was  shaken.  Bat  as  the  Court  intimated  a  clear  opin- 
ion upon  the  general  question  in  favour  of  the  plaintifT,  recommended, 
to  save  time,  by  waiving  the  present  incidental  question,  the  parties 
consented  to  strike  oat  the  name  of  the  collector." 

9  See  also  Dillingham,  vs.  Snow,  5  Mass.  R.  547,  559 Gage  vs.  Cut' 

rier,  4  Pick.  R.  Sl^.-'IngUe  vs.  BosworUi,  5  Pick.  R.  49& 
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raDt«  But  a  majority  of  the  Court  in  that  case  thought,  that  the 
property  was  liable  to  the  assessment,  though  described  ia  an  im- 
proper maDoer.  In  Suydam  vs.  Keys,  (13  Johns.  R,  444,)  the 
question  arose  in  a  form  substantially  like  that  now  before  the 
Court*  Certain  persons,  not  being  inhabitants,  were  assessed  for 
a  school  tax,  which  by  law  could  be  assessed  only  upon  inhabi- 
tants. ^  The  collector  (against  whom  the  suit  was  brought)  had 
taken  and  sold  the  plaintiff's  goods  to  pay  the  same.  The  Court 
held,  that  the  action  (trover)  well  lay  against  the  defendant,  be- 
caase  the  plamtiffi  were  not  taxable  in  any  degree,  nor  under  any 
modification.^  And  in  Cable  vs.  Cooper^  (15  Johns.  R.  152, 
157,)  the  Court  held,  ''that  every  tribunal,  proceeding  under 
special  and  limited  powers,  decides  at  its  peril ;  and  hence  it  is, 
that  pn)cess  issuing  from  a  Court  not  having  jurisdiction,  is  no 
protection  to  the  Court,  to  the  attorney,  or  the  party,  nor  even  to 
a  ministerial  officer^  who  innocently  executes.'*  A  doctrine 
equally  conclusive  was  held  by  the  Supreme  Court  of  the  United 
States,  in  Wise  vs.  Withers^  (3  Craneh^  331,)  where  it  was  de- 
cided, that  trespass  lay  against  a  collector  of  militia  fines,  for  tak- 
ing the  goods  of  the  plaintiff  to  satisfy  a  fine  imposed  upon  him 
by  a  Court  Martial  for  non-performance  of  militia  duty,  and  for 
which  the  collector  had  a  warrant  from  the  Court,  the  plaintifi^  as 
a  justice  of  the  peace,  not  being  liaUe  to  militia  duty.  The 
Court  said,  that  the  decision  of  such  a  tribunal,  in  a  case  clearly 
without  its  jurisdiction,  cannojt  protect  the  officer  who  executes  it. 
The  Court  and  the  officer  are  all  trespassers.  The  only  authc^ 
ty  against  this  general  current  of  opinion  that  I  have  met  with,  is, 
the  case  of  Beach  vs.  Fufinanj  (9  Johns.  R.  229.)  But  that 
case,  if  it  can  be  sustained  as  law,  which  may  admit  of  question, 
proceeded  upon  the  ground,  that  the  parties  acted  under  the  au- 
thority of  a  person,  who  had  jurisdiction  in  the  case,  and  it  admits. 


9  See  aiso  Wood  vs.  Peo&e,  8  Johns.  R,  69.— ITamer  vs.  Shedy  10 
Johns.  E.  146.~^SmUh  vs.  Shaw,  12  Johns.  R.  257. 
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that  if  there  were  do  jurisdictioQ,  ail  the  puties  would  be 


Looking  therefore  to  the  authorities,  and  to  the  priDci{ries  upon 
which  those  authorities  are  fouoded,  it  appears  to  me  very  ctoar, 
that  an  action  of  trespass  lies  in  the  present  case,  oniess  there  is 
something  in  the  statute  of  Rhode  Uand^  on  the  sutgect  of  taxes, 
which  ought  to  vary  the  rule.  Upon  looking  bto  that  stamte^ 
{Digai  of  1822,  p.  310,)  1  cannot  pmseive  any  thing  tet 
ought  to  vary  the  general  rule.  The  assessors  are  to  assess  and 
appor&>n  the  taxes  upon  the  inhahitants  of  the  town,  or  the  ratea- 
ble estates  within  the  same.  They  have  no  authdrity  to  assess 
any  person  not  being  an  inhabitant,  and  the  jury  have  fimnd,  that 
the  plainciff  was  not  an  inhabitant  at  the  time  of  the  present  as- 
sessment, or  liable  to  any  assessment.  The  asaeasment  being 
made,  diey  are  to  send  a  true  bill  or  list  thereof,  to  die  town 
derk,  who  is  to  deliver  a  true  copy  thereof  to  the  town  treasurer, 
who  is  to  make  out  his  warrant  to  the  collectors  of  taxes  to  col- 
lect the  same.  The  general  course  of  the  provisions  on  this  anb- 
ject,  does  not,  in  substance,  diflfer  from  dnt  of  the  other  Aew 
JBagftmil  states.  But  die  material  consideratkm  is,  that  the  pow- 
er of  the  assessors  is  fimited  and  q[ieciaL  It  is  confined  to  inhaln- 
tants  and  rateable  estates  within  the  town.  It  ftiUows,  that  if  they 
assess  persons  not  mhabitants,  or  estates  not  within  the  town,  their 
jurisdiction  is  exceeded,  and  the  proceedings,  as  to  such  persons 
and  estates,  are  utterly  void.  If  so,  no  justification  can  arise  to 
any  collector  upon  proceedings  utterly  void.  The  foundation 
failing,  the  superstructure  must  fall  with  it. 

Upon  the  whole,  I  am  of  opinion,  diat  the  motion  fi>r  a  new 

trial  ought  to  be  overruled.    The  District  Judge  coocuis  in  this 

opinion,  and  die  motion  lor  a  new  trial  is,  dierefbre,  oferrofed, 

and  judgment  must  be  entered  for  die  plaintiff  «Ky^inlii^  to  the 
verdict. 
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.«_.,  i  Hon.  JOSEPH  STORY,  Anociate  Judge  of  the  Sapieme  CamU 
■*^**  I  Hon.  ASHUR  WARE,  District  Judged 


Seth  Spring  and  others 
vs. 
^   William  R.  Giut  and  others.  Executors  or 
William  Gray,  deceased. 

A  ipecUd  contnct  between  •hip'ownen  and  n  lUpper  of  goods,  to  leoeWe  half  prof^ 
its  in  lien  of  freigflti  on  the  shipment  for  a  foreign  voyage,  is  not  a  case  of  mer- 
chants* accounts,  within  the  exception  of  the  statute  of  limitations. 

jThis  was  an  action  of  assumpsit.  The  declaration  contained 
two  coants.  ( 1  •}  Indebitatus  assumpsit,  for  balance  of  the  ac- 
count annexed  to  the  declaration.  (2.)  Money  bad  and  receiv- 
ed. The  pleas  were,  (1.)  Non-aasumpat,  and  issue  thereon. 
(2.)  Noo  assumpsit  bfira  sex  annos.  (3.)  Actio  non  accrevit 
infra  sex  annos.  (4.)  Non-assumpsit  infra  sex  anoos  et  triginta 
dies.  (5.)  Acno  non  accretrit  in  sex  annos  et  tri^ta  <Uea» 
Refdicatbn  to  the  2d,  3d,  4th  and  5th  pleas,  that  the  accounts  and 
promises  in  the  declaration  mentioned  are  and  arose  from  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors,  and  servants,  &c.  Rejoinder  to  the 
same  pleas,  that  the  accounts  and  promises  in  the  declaration 
mentioned,  are  not,  nor  did  they  arise  from  such  accounts  as  con- 
cern the  trade  of  merchandise  between  merchant  and  merchant, 
as  the  plabtifis  in  their  replication  have  alleged,  and  of  this  the  de- 
fendants put  themselves  upon  the  country.  The  plaintiffi  joined 
the  issue. 
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At  the  trial,  the  whole  evidence  waa  applied  to  the  account 
nezed  to  the  declaration.  The  first  item  of  the  account  was  for 
a  loss  upon  a  policy  of  insurance,  underwritten  by  the  testator, 
for  the  plaintifli.  The  Court  having  intimated,  that  such  an  item 
was  not  properly  matter  of  account,  it  was  abandoned  by  the 
counsel  for  the  plaintiffi.  The  other  items  wholly  respected  the 
special  contract  hereinafter  stated,  and  consisted  of  charges  oo 
the  debit  side  of  the  account,  and  allowances  on  the  credit  ^e 
of  the  account,  as  will  appear  in  the  transcript  below.* 

*  The  accoant  is  as  follows : 

fFilUam   Oray^  Etq.  of  Boston^  MerehatUf  in  account  wUh  Seik 

Spring  ^  Song. 

Dr. 

1810.  For  loss  sustained  on  the  sloop  Fratuiia^  Capt  ) 

SepL       Ebenezer  Jordan,  master,  which  said  Gray  v         $  2J500 
insured,  ) 

1811.  For  35,000  gallons  olive  oil  in  casks,  delivered  i 

Oet        from  bcirque  Morning  Siar,  William  Mison,  >  43,750 

master,  in  Boston,  at  $1,25  per  gallon,  ) 

For  137  cases  do.  delivered  by  same,  1,270 

For  53,803  lbs.  cotton,  lea  with  Mr.  Ltar,  in  ^ 
Mgitrs^  and  afterwards  paid  for  by  the  Dey  f  ia  lin  on 

of  Atgim,  to  Commodore  Stej^  Decaiur,  f  lo^iw  w 

and  received  by  said  Gratf,at  dO  cts.  per.  lb.  1 

For  cash  paid  by  Andrew  M.  Spring,  to  Bain-  i 
hrtdtre  if  Brown,  merchants,  En^nd,  and  v  .  2,000 

by  them  placed  to  the  credit  of  Mr.  Grcof,   ) 

For  cash  paid  Andrew  M.  Spring's  commis-^ 
sions,  2  1-2  per  ct.  on  said  barque's  outward  >  880 

cargo,  as  per  agreement,  ) 

1899.   Interest  on  loss  on  JFhnny,  19  years,  2^50 

Interest  on  one  half  the  profits  of  Morning  }  ia^kq  At 

Star'*s  voyage,  as  per  agreement,  J  i*,73o  41 


$84,149  31 


Cr. 

1811.   For  amount  of  the  outward  cargo  of  the) 

barque  Morning  Star,  as  per  original   in-  >  .354^02  83 

voice  and  bills  of  lading,  ) 

For  his  half  the  profits  of  said  Morning  Starts  >  i  a  .*#»  no 

vovaffe,                                                          c  I%i9mf  w 

1899.   For  balance  now  due  from  estate  of  said  IFO-  i  o^  a>9>*  jc 

liam  Gray,                                                     \  ^^^  ^ 

$84, 149  31 
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The  special  contract  arose  as  follows.  In  the  year  1810,  the 
firm  of  Seih  Spring  fy  SonSy  consisting  of  the  plaindffi^  and  of 
Andrew  Jlf.  Springs  smce  deceased,  were  owners  of  the  barque 
Jlfomtjig'  Star,  of  which  Andrew  M.  Spring  was  then  master* 
In  May  of  that  year,  they  entered  into  a  contract  urith  the  testa- 
tor for  the  shipment  of  certain  goods  belonging  to  the  testator  in 
the  Morning  Star;  and  in  pursuance  of  that  contract  the  follow-* 
ing  papers  were  executed  by  the  parties. 

'^  Shipped  in  good  order,  and  well  conditbned,  by  ffUliam 
Chray  of  Boniony  a  native  citizen  of  the  United  States  of  America^ 
for  his  sole  account  and  risk,  in  and  upon  the  barque  called  the 
Morning  Star^  whereof  is  master,  for  this  present  voyage,  An- 
drew Jlf.  Springy  now  in  the  harbour  of  Boston^  and  bound  for 
Algiers.    To  say."     [The  goods  were  here  enumerated.] 

'^  Being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  like  good  order  and  well  conditioned,  at  the  aforesaid 
port  of  Algiersy  (the  danger  of  the  seas  only  excepted,)  unto  An^ 
drew  M.  Springy  or  to  his  assigns,  he  or  they  paying  freight  for 
the  said  goods,  as  per  agreement  endorsed  hereon,  without  pri* 
mage  and  average.  In  witness  whereof,  the  master  of  the  said 
barque,  hath  affirmed  to  four  bills  of  lading,  of  this  tenor  and 
date ;  one  of  which  being  accomplished,  the  other  three  to  stand 
void.  ANDREW  M.  SPRING.  ^ 

Dated  in  Bostony  May  26th,  1810." 

Indorsed  on  this  bill  of  lading,  was  the  following  memorandum  : 

**  The  proceeds  of  the  within  cargo,  amounting  to  thirty-five 
thousand  two  hundred  and  two  dollars  eighty-three  cents,  as  per 
invoice,  cost,  and  charges,  is  to  be  invested  in  Algiers,  or  some 
other  port,  (after  deducting  all  charges,  consignee's  commission 
included,  except  freight,  and  premium  of  insurance ;  neither  of 
which  two  last  mentioned  charges  are  to  be  made  on  the  goods,) 
and  relorned  in  the  said  barque  Morning  Stary  to  Bostony  where 
Setk  Spring  fy  Sons  (owners  of  said  barque)  are  to  receive  one 
half  the  net  profits  thereon,  in  lieu  of  freight  and  primage,  the 
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voyage  roimd.  The  coosigoee's  oommiasioo  to  be  Iwo^nd  a  half 
per  cent  ob  the  sales  of  the  within  cargo.  And  no  commisaioa 
to  be  charged  in  Bo«tofi»  except  what  is  paid  an  auctioneer. 

(Signed)  SETH  SPRING  b  SONS. 

WILUAM  GRAY. 

DoHare,  35,303tVt*" 

(Copy  of  instractioDB  on  a  separate  paper.) 

«  Boston,  May  26th,  1810. 
Capt.  Anorew  M.  Spring, 

The  cargo  which  I  have  shipped  on  board  the  barque  Jlfem- 
ing  Star,  under  your  command,  you  wiO  proceed  with  to  Algiers, 
and  a  market ;  there  sell  the  same  for  the  most  it  will  fetch,  and, 
after  deducting  the  charges,  (except  freight  and  primage,)  and 
two  and  a  half  per  cent  for  your  commissions,  invest  the  net  pro- 
ceeds in  brandy,  wineSt  silks,  and  such  other  goods  as  are  suita- 
ble for  this  market,  if  to  be  obtcdned :  ship  the  tehcle  on  board  the 
barque,  and  return  back  to  Boston  directly.  Upon  your  arrival 
here,  the  whdle  cargo  is  to  be  sold;  out  of  which  I  am  to  re- 
ceive the  first  cost  of  the  cargo  now  on  board,  agreeable  to  invoice ; 
and  one  half  the  profits  for  risque  and  interest  money.  The 
other  half  of  the  profits  the  owners  of  said  barque  are  to  have, 
for  freight  and  primage  on  the  cargoes  out  and  home.  There  is 
to  be  no  division  of  the  cargo  or  profits,  until  the  vessel  returns,  or 
the  transactbn  is  closed. 

Upon  your  arrival  in  Algiers  apply  to  our  consul,  Tobiai 
Lear,  Esq.  and  take  his  advice ;  if  he  recommends  it,  sell  the 
cargo,  and  invest  the  proceeds  as  above  mentioned ;  otherwise, 
proceed  to  some  other  market,  as 'Mr.  Lear  shall  advise ;  and,  as 
soon  as  you  have  completed  the  business,  proceed  direct  for  this 
port.  In  case  any  unforeseen  accident  should  take  place,  which, 
upon  fair  calculation  will,  or  may,  prove,  that  it  will  be  for  our 
mutual  interest  for  you  to  alter  the  voyage,  you  have  Eb^rty  to 
do  it. 
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Annexed,  you  have  a  list  of  my  oorrespoDdiSDts,  through  whom 
you  may  fonvard  your  letters  to  me. 

Committing  you  to  Almighty  Protection,  and  wishing  you  a 
prosperous  voyage,  I  am  your  friend, 

(Signed)  WILUAM  GRAY. 

Received  the  original  of  the  preceding  instructions,  which  I 
promise  stricdy  to  observe  and  follow. 

(Signed)  ANDREW  M.  SPRING.^ 

The  vessel  sailed  on  the  voyage,  and  arrived  at  Jllgien,  Part 
of  the  cargo  was  there  sold,  and  the  proceeds  pardy  remitted  to 
Landan^  on  account  of  GVoy,  and  partly  invested  in  oil  on  the 
return  voyage,  and  delivered  to  Gray.  The  other  part  of  the 
cargo  was  seized  by  the  Dey  of  Algiers^  and  restitution  of  the 
amount  of  the  value  thereof  was  not  received  by  Gray  until  1817. 
The  account  was  founded  upon  the  transactions,  as  the  plaintiffi 
considered  them  to  be,  at  the  final  ciose  of  the  adventure,  and  the 
receipts  of  all  the  proceeds  by  Gray.  The  particulars  are  not 
deemed  imporomt,  farther  than  as  they  appear  in  the  account 
annexed. 

Upon  the  opening  of  the  case  by  Shefley^  for  the  plaintifi,  it 
was  objected  by  AtdbZt  and  WdnteTf  for  the  defendants,  that  the 
plaintiffi  had  not  sustained  their  replication,  and  that  the  special 
contract  and  breach,  so  put  in  evidence,  were  not  matters  of  ac- 
count between  merchant  and  merchant,  within  the  purview  of  the 
statute. 

In  support  of  the  objection,  NichoU  and  fVebsier  argued  as 
fi^ws: 

To  aH  the  demands  of  the  phinufis  in  this  suit,  we  have  plead- 
ed, first,  the  general  issue ;  and  secondly,  the  statute  of  limita- 
tbns.  To  this  second  plea,  the  plaintiflb  have  replied,  merchants' 
account,  and  upon  this  replication  we  are  also  at  issue. 

For  the  purpose  of  avoiding  the  labour  of  ascertaining,  whether 
tbe  defendants  are  at  all  indebted,  or  if  indebted,  to  what  extent, 
we  move  the  Court,  upon  the  second  issae,  to  direct  the  jury, 
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that  upon  the  plaintiffi'  owd  showing,  their  cause  of  actioo  is  not 
excepted  by  the  clause  of  the  statute  in  respect  to  merchants'  ac- 
counts. 

It  is  admitted  by  the  plaintifi,  that  their  claim  is  wholly  found- 
ed on  a  contract  of  affi'eightment,  endorsed  on  the  bill  of  lading, 
which  has  been  read.  The  question  then  is,  whether  this  claim 
arises  from  *^  such  accounts  as  concern  the  trade  of  merduindise 
heiVDcen  merchant  and  merchant^  their  factors  or  servants^ 

It  is  agreed,  that  there  is  no  item  of  the  plaintiffi'  account 
within  six  years.  And  it  is  a  grave  question,  whether  there 
should  not  be  some  item  within  that  time,  even  in  the  case  of 
merchants'  accounts,  in  order  that  they  should  be  saved  out  of 
the  general  operation  of  the  statute.  The  affirmative  of  this 
question  is  held  in  England^  as  appears  by  the  case  oi  Barber  vs. 
Barber^  (18  Ves.  jr.  286;)  and  also  in  Jiew  York^  in  Coster 
vs.  Murray^  (5  Johns.  Ch.  JR.  522.)  It  was  decided  otheririse, 
in  the  case  of  MandevUle  vs.  Wilson^  (5  Cranch,  15.)  But  the 
point  does  not  appear  to  have  been  at  all  discussed  in  that  case ; 
and  we  suppose  that  the  Supreme  Court  of  the  United  States 
would  be  still  willing  to  consider  it  as  an  open  question.  We  are 
aware,  that  in  the  Supreme  Courts  -of  Massachusetts  and  Maine 
the  law  is  held  in  conformity  with  the  decision  in  MandeviBe  vs. 
fVilson.  Bass  vs.  Bass,  (6  Pick.  362 ;)  Davis  vs.  Smith,  (4 
Greenh  339.)  But  in  the  case  in  Crreenleaf  it  was  not  the  point 
before  the  Court ;  and  in  that  in  Pickering,  the  Court  admits, 
that  there  is  a  great  diversity  of  judicial  opinion  on  the  subject. 

We  do  not,  however,  propose  to  discuss  the  point  here ;  as  we 
suppose,  that  tiiis  Court  will  feel  bound  by  the  opinion  expressed 
by  the  Supreme  Court  of  the  United  States,  till  it  shall  be  re- 
versed in  the  same  Court. 

Taking  it  then  for  granted,  that  it  is  not  necessary,  that  any 
item  of  the  plaintifls'  demands  should  be  within  six  years ;  if  in 
other  respects  they  are  within  the  exception  of  the  statute,  the 
question  is,  whether  this  exception  is  at  all  applicable  to  such  de- 
mands. 
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Id  order  to  arrive  at  the  true  meaning  of  this  clause  of  tlie 
statute,  we  should  consider,  what  were  the  probable  reasons, 
which  influenced  the  legislature  in  enacting  it.     It  is  well  known, 
that  merchants,  having  mutual  dealings,  frequently  suffer  their  ac- 
couDts  to  remain  open  Tor  a  great  length  of  time ;  each  anticipat- 
ing further  advances,  by  which  the  balance,  from  time  to  Ume, 
will  be  changed.     It  would  be  perfectly  reasonable,  that  such  ac- 
counts should  not  be  considered  within  the  general  operation  of 
the  statute,  upon  the  principle  of  there  being  a  trust  and  confi- 
deDce  between  the  parties,  that  while  the  accounts  remain  open 
and  unliquidated,  no  inference  is  to  be  drawn  from  the  mere  lapse 
of  time,  against  the  justice  of  the  demands  of  either  party. 

It  would  seem,  therefore,  that  the  accounts  referred  to  in  the 
statute  were  open  iind  current  accounts  between  merchants,  hav- 
ing dealings  tc^ether  as  such ;  and  that  there  should  be  a  chain 
of  dealings,  and  not  a  single  transaction,  which,  from  the  nature 
of  the  case,  was  to  be  settled  without  passing  into  an  account. 
There  must  be  a  mutual  and  reciprocal  credit  given,  a  real  mutu- 
ality and  reciprocity  existing  in  fact,  and  not  merely  in  form. 

The  actual  case  is  to  be  regarded,  under  whatever  form  it  be 
presented.  If  there  have  been  mutual  advances  of  goods  or 
money,  these  may  form  the  basis  of  merchants'  accounts,  and  be 
within  the  exception  of  the  statute,  however  informally  the  ac- 
counts may  have  been  kept.  If,  on  the  other  hand,  there  is  no 
reciprocity  in  fact,  no  ingenuity  of  a  party  in  throwing  bis  de- 
mand into  the  form  of  an  account,  will  enable  him  to  evade  the 
operation  of  the  statute.  For  every  transaction  may  be  stated  in 
the  form  of  an  account  of  debtor  and  creditor,  and  this  principle 
is  the  basis  of  the  whole  system  of  book-keeping  by  double 
entry. 

The  claim  of  the  plaintiffi  must  be  directly  founded  upon,  and 
necessarily  arise  from,  accounts.  It  must  be  a  case,  where,  ac- 
cording to  the  old  decisions,  an  actioaof  account  must  be  brought, 
or,  according  to  the  later  decisionSi  an  action  of  assumpsit,  found- 
ed upon  accounts. 
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In  the  next  place  we  contend,  that  the  exception  in  the  atatnte 
applies  only  to  ^'such  accoants  as  concern  the  trade  cfmerdktm- 
disc/*  It  must  be  a  direct  concern  of  trade ;  as,  where  one  per- 
son entrusts  another  with  his  property  to  merchandise  with,  and 
to  account  for  the  proceeds ;  in  which  case,  the  person  entrusted 
is  bound,  without  any  limitation  of  time,  to  render  an  account  cl 
the  property.  But  whoever  renders  services  to  another,  in  re- 
spect to  his  property,  in  any  other  manner  than  in  the  way  of 
trade  or  traffic,  whether  it  be  under  a  special  contract  or  other- 
wise, he  must  bring  bis  action  for  those  services  within  the  period 
prescribed  by  the  statute,  or  his  demand  will  be  barred.  If  ft  be 
merely  a  contract  by  the  owner  of  goods,  to  pay  another  tor  cer- 
tain services  in  respect  to  the  goods,  whether  for  transporting 
them,  insuring  thcro,  or  laying  out  work  and  labour  upon  them  in 
any  way ;  this  is  not  the  sort  of  trade  which  is  contemplated  by 
the  statute. 

These  principles  are  supported  by  authority.'  ^eUer  vs.  ThiBj 
(2  Saund.  124.)  Declaration  for  goods  sold,  and  iiumtil  com- 
puiassent ;  held,  that  though  the  dealing  between  the  parties  con- 
cerned merchandise,  and  was  between  merchants,  yet  that  was 
no  reason,  why  it  should  be  excepted  out  of  tlie  statute ;  for  if 
it  should,  by  the  same  reason  every  contract  between  merchants 
would  also  be  excepted,  which  was  not  the  intentbn  of  the  stat- 
ute. Accounts  between  merchants  only  are  excepted,  and  not- 
contracts  likewise.  Cotes  vs.  Harris^  (-E^p.  JVl  P.  14,  Buh  JV. 
P.  149.)  The  exception  in  respect  to  merchants'  accounts 
applies  only  to  cases  of  mutual  accounts.  This  case  is  confirmed 
by  that  of  Craiuh  vs.  JHrtman,  {Peake  JV.  P.  121.)  The  fol- 
lowing cases  also  support  the  doctrine,  that  the  action  must  be 
founded  upon  aeeounts  relating  to  the  trade  of  merchandise,  and 
that  the  accounts  must  be  mutual ;  Ramschander  vs.  Hammond^ 
(2  Johns.  200 ;)  Coster  et  aL  vs.  Murray^  (5  Johns.  Ch.  A. 
522 ;)  Murray  in  error  vs.  Coster^  (20  Johns.  576 ;)  IngrahiMt 
ExW.  vs.  Sherard^  (17  Serg.  fy  Rawle,  347  j)  JVj^  vs. 
HoJfgdon,  (19  Vex.  jr.  180.) 
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Let  us  trjr  the  present  case  by  the  foregoing  rales.  In  the  de« 
fendaots'  books,  there  is  no  account  whatever  between  the  par- 
ti^. But  the  plaintiffi  say,  that  in  these  books,  an  account  is 
opened  with  the  *^ adventure  in  the  barque  Morning  Star;**  m 
which  the  adventure  is  chai^ged  with  all  sums  expended  on  ac- 
count of  it,  and  credited  with  the  proceeds  of  the  goods  belonging 
to  it ;  that  the  plaintiffi  being  entitled  to  half  the  pro6ts  of  this 
ftdveoture,  they  are  interested  io  it  as  copartners,  and  that  it  is 
the  saiae  thing  as  if  the  account  was  with  them  directly ;  that  in 
order  to  ascertain  how  much,  if  any  thing,  is  due  to  the  phuotiA, 
it  is  necessary  to  go  into  a  minute  account  of  the  voyage ;  and 
(hat,  therefore,  their  claim  is  founded  upon  accounts  between 
merchants  relating  to  the  trade  of  merchandise. 

It  is  true,  that  Mr.  Oray  had  in  his  books  an  account  with  this 
adventure*  But  he  had  a  similar  account  with  every  other  ad- 
venture bekmging  to  him.  This  adventure  was,  at  ail  times, 
Mr.  Ong^s  sole  property ;  and  the  mere  circumstance,  that  he 
was  to  aUow  the  plaintifi  half  the  pioGts  in  lieu  of  freight,  did 
net  give  them  an  interest  in  the  adventure  as  copartners,  or  aflbrd 
•ny  proof,  that  there  were  mutual  accounts  between  the  parties. 
As  the  account  is  staled  in  defendants'  books,  it  is  neither  b  form, 
Dor  substance,  a  mutual  account  between  Gray  and  Spring  ;  but 
an  account  between  a  part  of  Mr.  Qray^s  sole  proper^,  and  sun- 
dry other  persons  or  accounts.  It  is  merely  a  convenient  mode 
of  ascertaining  a  result ;  and  this  fonn  is  adopted,  because  no 
transaction  can  be  recorded  in  a  merchant's  books,  kept  in  the 
hoiimi  mode,  in  any  other  form  than  that  of  an  account.  If  a 
merchant  buys  a  bale  of  goods  for  himself,  which  he  pays  for 
in  cash,  thb  transaction  is  stated  in  his  ledger  in  the  form  of  an 
account  of  debtor  and  creditor.  So  if  he  toses  his  goods  by  fire 
or  otherwise,  he  states  the  loss  in  his  books  in  the  form  of  an  ac- 
count. But  such  transactions  can,  in  no  degree,  be  understood 
as  relative  to  the  subject  of  accounts  between  merchant  and  mer* 
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chant,  so  as  to  take  the  claim  of  any  third  person  against  hiaiy  od 
account  of  those  goods,  out  of  the  statute  of  limitations. 

If  this  mode  of  stating  an  account  would  bring  the  plaintifi' 
demand  within  the  excepdon  of  the  statute,  then  the  same  trans- 
action would  be  a  merchant's  account  or  otherwise,  not  accord- 
ing to  the  real  state  of  facts,  but  according  to  the  peculiar  skill  of 
the  accountant. 

But  the  plaintifi  say,  that  in  their  books  there  is  a  current  ac* 
count  between  the  parties,  in  which  Mr.  Cfraj/  is  credited  with 
the  cost  of  the  goods  shipped,  and  with  half  the  profits  of  the  voy- 
age, and  charged  with  the  proceeds  of  the  goods,  by  which  a 
large  balance  is  deduced  in  their  favour.  This,  we  say,  is  an  in- 
correct  mode  of  stating  the  account,  inasmuch  as  it  b  admitted, 
that  the  whole  claim  rests  on  the  contract  of  afireightroent ;  so 
that  the  relation  of  debtor  and  creditor  is  confounded  with  that  of 
bailor  and  bailee,  and  the  party  is  chained  and  credited  with  his 
own  goods.  There  is  no  mutuality  of  accounts  in  this  case. 
Supposing,  what  we  allege  to  be  the  fact,  that  instead  of  a  profit, 
there  bad  been  a  loss  on  the  voyage ;  then,  upon  the  principle  oC 
mutuality,  the  plainti£  would  be  liable  for  their  proportion  of  tins 
loss.  But  to  this,  they  would  of  course  object,  as  being  no  part 
of  their  contract* 

In  the  next  place,  we  think  it  very  clear,  that  the  claim  of  the 
plaintifi  is  not  founded  upon  any  accounts  relatbg  to  the  trade  of 
merchandise.  It  is  founded  on  a  simple,  and  not  uncommon  con- 
tract of  carriage,  and  on  a  single  transaction.  The  demand  is 
merely  for  freight.  It  was  no  part  of  the  contract  that  the  plain- 
tiff should  trade  with  the  goods,  but  simply  carry  them  as  bailees. 
This  is  no  more  a  case  of  merchants'  accounts  relating  to  the 
trade  of  merchandise,  than  if  it  were  a  demand  for  an  average 
loss  by  fire  or  other  accident,  under  a  policy  of  insurance.  In 
that  case,  it  might  be  necessary  to  go  into  a  statement  of  accounts 
to  ascertain  the  amount  of  the  average.  But  that  would  not  con- 
stitute such  an  account  as  is  contemplated  by  the  statute.     It  is 
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true,  if  the  loss  were  adjusted,  aod  the  assured  should  charge  the 
assurer  by  consent,  with  the  liquidated  amount  in  account  cur- 
rent, this  might  form  an  item  of  merchants'  accounts,  if  connected 
with  odier  dealings  in  the  way  of  trade,  like  an  old  balance  car- 
ried forward  into  a  new  running  account.  But  till  the  loss  is  ad- 
justed, the  claim  is  wholly  under  the  specific  contract  in  writing ; 
and  so  here,  the  claim  is  wholly  under  the  contract  on  the  back 
of  the  bill  of  lading,  and  not  upon  any  accounts  in  relation  to  the 
trade  of  merchandise.  If  the  sum  due  upon  this  contract  could 
be  made  the  subject  of  merchants'  accounts,  the  same  might  be 
done  with  a  note  of  hand,  or  any  other  mercantile  contract.  It 
is  well  known,  that  merchants  are  in  the  habit  of  stating  accounts 
in  their  ledgers  with  notes  receivable.  But  it  never  occurred  to 
any  one,  that  such  entries  constituted  accounts  between  merchant 
and  merchant  relating  to  the  trade  of  merchandise,  so  as  to  save 
those  notes  from  the  operation  of  the  statute. 

The  plaintiffi  further  contend,  that  they  stand  not  only  in  the 
relation  of  carriers,  but  of  consignees,  or  factors  ;  for  the  goods 
are  consigned  to  Andrew  M.  Spring,  one  of  the  parties,  for  sale, 
and  the  proceeds  of  the  sale  are  to  be  re-invested  and  brought 
home  to  Mr.  Gray^  in  the  Morning  Star;  that  consequently, 
the  plaintiffi  are  accountable  for  the  sale  of  the  goods,  as  well  as 
their  transportation. 

This  we  deny ;  for  though  Andrew  M.  Spring  is*  consigpee, 
it  is  by  a  totally  separate  contract  from  that  of  the  plaintiffs  as 
carriers,  and  a  distinct  compensation  is  to  be  paid  to  him  in  his 
separate  capacity.  The  plaintiffi  are,  therefore,  in  no  way  an- 
swerable for  his  fidelity  in  this  respect. 

On  the  whole,  we  submit  to  the  Court  with  great  confidence, 
that  both  upon  principle  and  authority,  the  claim  of  the  plaintiffl 
is  barred  by  the  statute  of  limitations,  and  that  there  is  no  pre- 
tence for  considering  it  within  the  exception  as  to  merchants'  ac- 
counts. 
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Shq^hyt  for  the  plaiiitifTs,  argued  in  reply : 

The  clause  in  the  Maine  statute,  relied  upon  hf  the  plawtifiy 
is  in  these  words  :  ''  All  actions  of  account  and  upon  the  caae, 
other  than  such  accounts  as  concern  the  trade  of  merchaadiae  bo* 
tween  merchant  and  merchant,  their  factorsi  or  servants.''  Tbeee 
words  are  an  exact  transcript  from  the  statute  oS  21' Jcic.  1,  €&•  16* 
^'  Such  accounts  as  concern  the  trade  of  merchandise  betweea 
aaerchant  and  merchant,  their  factors  or  servants,"  are  excepted 
out  of  the  statute ;  and  the  rights  of  the  parties  remain  the  saoie^ 
as  if  the  statute  had  not  heen  enacted.  At  least,  tins  wouM  seem 
to  be  the  decision  of  a  mind,  unbiassed  by  construction  or  au^ 
thority.  There  Is  nothing  in  the  language  of  the  statute,  that  re^ 
strains  die  exception  to  accounts,  that  are  not  stated  ;  or  to  mu- 
tual accounts.  They  must  be  <*  accounts" ;  but  it  is  quite  cer- 
tain, there  may  be  accounts,  which  are  confined  to  one  of  two 
pardes  interested  in  them ;  and  it  is  equaUy  olear,  that  these  ao« 
counts  may  ^' concern  the  trade  of  merchandise."  Does  the 
phrase,  ^*  between  merchant  and  merchant,"  ivoply,  that  the  ao^ 
counts  must  be  entered  on  the  books  of  each,  or  that  there  must 
be  debts  and  credits  on  each  side  f  May  there  not  be  dealings 
between  merchant  and  merchant,  and  yet  all  the  items  of  the 
-dealings  be  on  one  side,  in  the  account,  or  entry  of  them  on  books? 
It  b  not  admitted,  that  the  exception,  when  freed  fifom  the  pre»> 
iure  of  constructive  cases,  requires,  that  there  should  be  even 
more  than  one  claim  or  item  of  account ;  or  that  there  should  be 
any  item  within  sii(  years  before  action  brought;  or  that  the  ac-< 
eounts,  or  claims,  or  deafings,  should  be  placed  in  hoakn  of  ae 
many  lines  of  writing.  It  is  sufficient,  that  there  is  ao  account,  or 
item  of  account.  The  plural,  '^  accounts,"  was  not  used  to  de- 
signate ^  plurality  of  claims  in  each  case }  but  beoauae  in  desigi- 
nating  the  dealii^s,  or  claims,  or  accounts,  between  merchant  and 
merchant,  the  plural  is  necessarily  used  to  determine  the  chavaoi' 
ter  of  the  claim  to  be  excepted.  The  account  or  claim  must 
be  between  merchant  and  merchant,  and  must  '^  concern  "  the 
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trade  of  merohaDdise.  It  is  not  necessary,  that  it  should  be  for  a 
sale  or  purchase  of  merchandise.  It  is  enough,  that  it  arises  out 
of,  or  "  concerns,"  the  trade  of  merchandise.  It  may  be  any 
claim,  which  naturally  and  usually  results  from  the  trade  of  mer*- 
chandiae,  because  it  will  then  "  concern "  it  Where  is  the  foun- 
dation in  the  language  of  the  statute  for  all  the  decisions  declaring, 
tet  the  accounts  must  not  be  stated  accounts^  and  that  they 
must  be  mutual  accounts ;  and  that  some  item  must  be  within  six 
yew9 ;  but  in  the  ingenuity  of  counsel,  and  of  the  Courts,  in  un-> 
dertaking  to  determine  what  the  statute  should  be,  reasoning  fipom 
the  mischiefs,  which  they  supposed  the  enacting  power  intended 
to  remedy,  instead  of  examining  and  deciding  what  the  statute 
really  was  ? 

This  mode  of  construing  the  statute  of  limitations  in  all  its  parts 
unfortunately  oommenced  early ;  and  continued  to  be  acted  upon 
uDlil  the  statute  was  nearly  repealed.  The  Supreme  Court  of 
the  United  States  has  been  forward  in  restoring  it ;  and  the  same 
mode  of  reasoning  and  of  deciding,  which  nearly  destroyed  the 
whole  statute,  has  greatly  limited  and  impaired  the  exception  re- 
lating to  merchants*  accounts ;  and  the  same  course  of  reasoning 
and  deciding,  which  restores  the  statute  to  its  original  meaning 
and  v%our,  will  also  restore  the  exception.  And  the  exception 
akoald  be  as  fully  restored  and  relieved  from  the  weiglH  of  au- 
diority,  as  the  general  provisions  of  the  statute.  Although  it  is 
beUeved,  that  such  would  be  the  legitimate  construction  of  the 
statute,  the  plaintiffi'  claim  may  be  brought  within  the  exception, 
as  understood  in  the  constructive  cases.    These  cases  are, 

(1.)  A  class  of  cases  deciding,  that  stated  accounts  are  not 
within  the  exception.  Webber  vs.  TmU,  (2  Saund.  122;) 
Seudamore  vs.  WkUe,  (1  FerH.  456 ;)  CAievly  vs.  Bond^  (4 
Mod.  10& ;)  Welfird  vs.  Uddel,  (2  Vez.  400 ;)  Farrington  vs. 
Lu,{2Mad.S\l.) 

(2.)  Anodier  dass'decides,  that  the  exception  extends  only  to 
'<  mutual  acoouDts'*  and  ^^  reciprocal    demands."      Cotea  vs. 
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Harris,  {BuL  JV.  P.  149;)  Cranck  vs.  Kirkman,  (Peake 
JV.  P.  121;)  Catling  vs.  Skouldingy  (6  T.  R.  J  89;)  and 
Ingraham  vs.  Sherrard^  and  Ct>5t«r  vs.  Murray f  cited  by  op* 
posite  counsel. 

(3.)  The  cases  of  Catling  vs.  SkotJdingt  and  Crandt  vs. 
ftriman,  decide  also,  that  the  exception  extended  to  other  pei^ 
sons'  accounts,  than  merchants,  although  the  words  of  the  statute 
are  expressly  so  limited ;  and  ahhough  it  had  been  before  held  to 
extend  to  none  but  merchants,  in  cases,  Sherman  vs.  Withers^ 
(Chan.  Cas.  152  ;)  Farringion  vs.  Lee,  (1  Mod.  270.) 

Having  proceeded  so  far  as  to  extend  the  exception  to  other 
accounts  than  those  of  merchants,  it  became  necessary  to  place 
restrictions  and  limitations  upon  the  exception ;  or  the  whole 
statute  would,  in  effect,  be  repealed.     There  is,  therefore,  found, 

(4.)  Another  class  of  cases  having  a  tendency,  more  or  less 
direct,  to  show,  that  there  roust  be  some  item  of  account  whUn 
six  years  before  action  brought,  to  bring  them  within  the  excep- 
tion. Welford  vs.  lAddd,  Jones  vs.  Pengree,  (6  Fisz.  580 ;) 
Duff  vs.  East  Ind.  Com.  (16  Fez.  199;)  Barber  vs.  Barber^ 
(18  Vez.286;)  Foster  vs.  Hodgson,  (19  Vez.  148;)  Union 
Bank  vs.  Knapp,  (3  Pick.  1 12.) 

It  will  be  difficult  for  any  well  balanced  mind  to  examine  the 
statute  in  the  absence  of  all  previous  construction  and  authority, 
and  find  any  ground  whatever,  for  making  a  dbtinction  between 
accounts  partly  more,  and  partly  less,  than  six  years  standing ; 
and  all  other  accounts  between  merchant  and  merchant  con- 
cerning the  trade  of  merchandise.  Such  a  construction  intro- 
duces a  limitation  into  the  exception,  almost  as  destructive  of  its 
original  design,  and  as  subversive  of  its  language,  as  a  class  of  re- 
pudiated cases  has  for  a  long  time  been,  of  the  statute  itself. 

The  Supreme  Court,  in  Mandemlle  vs.  Wilson,  (6  Cranehj 
18,)  withstood  this  annihilation  of  the  exception.  And  it  has 
been  followed  by  the  Supreme  Court  of  Maine,  in  Davis  vs. 
Smith,  (4  Crreenl.  339 ;)  and  by  the  Supreme  Court  of  Matsa- 
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ehuieitSy  in  Bass  vs.  BasSj  (6  Pick.  362.)  It  is  hoped,  that  the 
Courts,  io  restCM'ing  the  statute,  and  relieving  it  from  a  load  of 
constructive  cases,  will  also  restore  the  exception,  and  afford  it 
a  like  relief.  And,  as  the  United  States'  Courts  may  be  regarded 
as  returning  first  from  cases  to  common  sense,  in  construing  the 
statute,  it  may  be  hoped  they  will  do  the  same  for  the  exception 
now  under  examination. 

The  evidence  introduced  exhibits  an  account  on  the  plainti^' 
booksy  crediting  the  deceased  with  the  outward  cargo,  and  charg- 
ing the  return  cargo,  with  some  other  items.  Mr.  Gray*s  books 
dp  not  charge  the  plainti& ;  but  the  charges  are  made,  and  cred- 
its gived,  under  the  name  of  adventure  by  the  barque  Morning 
Star.  There  is  no  item  within  six  years.  There  is  a  special 
agreement  as  the  basis  of  these  accounts,  out  of  which  they  arise* 
Thb  evidence  shows,  that  both  parties  were  merchants ;  and  if 
these  are  such  accounts,  as  the  statute  contemplates,  they  are  un- 
doubtedly accounts  between  merchant  and  merchant,  their  fac- 
tors, or  servants.  It  is  the  subject  matter,  and  not  the  form,  of 
the  accounts  or  claims,  upon  which  the  statute  acts.  If  the  sub- 
ject matter  is  of  a  character  to  be  aptly  described  under  the  term 
^'  accounts,"  it  is  sufficient  to  answer  that  part  of  the  description. 
Now  the  subject  in  litigation  here  is  the  transportation  of  a  cargo 
from  this  country  to  a  foreign  country ;  a  disposition  or  sale  of 
such  cargo  there ;  the  investment  of  the  proceeds  in  a  return  car- 
go ;  the  re-shipment  and  return  of  tliat  cargo ;  and  a  sale  of  it 
here,  to  ascertain  the  profits  of  the  whole  adventure.  From 
such  transactions,  there  must  arise  accounts ;  and  such  accounts 
as  would  seem  to  be  within  the  exception  of  the  statute ;  and 
such  accounts  as  must  be  within  the  reasoning  and  policy,  which 
occasioned  the  introduction  of  the  exception.  For  it  is  obvious, 
from  the  disasters  to  which  such  adventures  are  subjected,  that 
many  years  might  elapse,  before  the  final  account  of  profit  or  loss 
could  be  made  up.  The  evidence  now  introduced  shows^  that 
the  accounts  in  this  case  could  not  have  been  settled  for  more 
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Aan  eight  jears  after  the  contract ;  and  the  same  causes  migM 
have  postponed  a  settlement  many  years  more.    If  these  are 
counts  between  merchant  and  merchant,  are  they  not  snefa 
counts  as  *^  concern  the  trade  of  merchandise  ^  f 

The  argument  of  the  defendants  is,  that  the  accounts  do  not 
concern  die  trade  of  merchandise,  but  only  the  carriage  or  frei^ 
of  merchandise.    This  is  not  admitted  to  be  the  proper  constrao^ 
tion  of  the  contract.    Bot  suppose  it  were  90^  that  the  only  obS- 
gation  imposed  upon  the  phnotiAy  was  the  carriage  of  tbe  mep* 
ehandise.     Still, 'the  contract  contemplates  tbe  sale  of  tbe  Cfit^go } 
die  re-investment  of  it,  and  the  sale  of  die  return  cargo  by  rnoMi 
person,  to  accompli^  the  transaction.    And  until  all  this  talam 
place,  the  accounts  could  not  be  made  up ;  and  tbe  resalt  ooiM 
be  obtained  only  by  an  examination  of  all  tbe  aocounis  arismg 
from  all  these  various  transactions.    The  plaintifi,  tbereibre,  had 
an  interest  in  these  accounts,  by  whomsoever  they  might  be  kept. 
They  must  have  a  right  of  examination  into  them.    And  if  they 
were  not  to  exercise  any  agency  in  the  sales,  the  accounts  of  such 
sales  must  be  accounts  between  tbe  parties;  and  they  woidd  be 
accounts   '^concerning  the  trade  of  merchandise.''      And  tbe 
words  of  the  statute  would  include  such  accounts.     They  would 
still  be  accounts  between  merchant  and  merchant,  and  in  wbiefa 
both  would  be  interested  to  establbh  their  rights,  and  would  be 
accounts  "  concerning  the  trade  of  merchandise.''    If,  therefore, 
tbe  true  construction  of  the  contract  does  exclude  die  plaintifi 
from  all  responsibility  respecting  the  sale  of  the  property,  it  does 
'  by  no  means  follow,  that  the  accounts,  which  arise  out  of  the  safe, 
as  well  as  transportation  of  the  cargo,  and  expenses  upon  it,  may 
not  be  accounts  *'  concerning  the  trade  of  merchandise." 

Accounts  between  merchant  and  merchant,  their  factors  or 
servants,  may  obviously  be  such  as  concern  the  trade  of  laercbaar 
dise,  and  not  arise  out  of  sales  or  purchases.  One  raercbant  may 
employ  another  at  a  foreign  port  to  receive  goods,  pay  freights  oa 
them,  enter  and  pay  duties  on  them,  reship  them  to  anottufr  pott, 
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pay  wharfage, storage,  insurance,  be*;  and  his  compensation  for  bis 
services  may  be  agreed  to  be,  on  the  profits  of  the  adventures. 
Can  there  be  a  doubt,  that  such  accounts  would  be  within  the 
words  of  the  statute,  and  within  the  spirit  of  it?  And  would  they 
not  be  liable  to  great  delay  in  their  settlement,  and  be  within  the 
class  of  claims,  for  the  protection  of  which  the  exception  must  be 
supposed  to  have  been  introduced  ?  Merchants'  accounts,  as  well 
as  those  of  their  factors,  or  servants,  must,  in  the  common  tran»* 
aeiions  of  business,  be  made  up  of  many  items  and  claims,  winch 
do  not  arise  from  the  sale  or  purchase  of  roerbhandlse ;  and  is 
the  construction  of  the  statute  to  be  such,  as  would  include  in  the 
exception  a  part  of  their  accounts,  and  leave  out  other  parts  ? 
Such  a  construction  would  ill  accord  with  the  liberal  construction 
given  to  laws  in  relation  to  mercantile  subjects.  The  contract  is 
regarded  as  a  mere  contract  of  affreightment,  by  the  defendants ; 
and  Andrew  M,  Spring  as  consignee,  and  responsible  to  Mr. 
Grrny,  as  such,  under  a  different  contract  from  that  of  Seih 
Spring  fy  Sons*  The  plaintiffi  regard  the  whole  as  one  con* 
tract,  both  on  the  back  and  in  the  bill  of  lading,  and  consider  the 
whole  together,  as  carrying  into  efiect  the  agreement  between  the 
parties.  They  consider  one  of  the  inducements  to  make  the 
contract  on  the  back,  to  have  been,  the  employment  of  one  of 
their  firm  to  make  the  sales  and  purchases  abroad;  together 
with  the  compensation  to  go  to  him  as  stipulated  in  the  agreement, 
two  and  a  half  per  cent  commissions.  ^'  The  proceeds  of  the 
oaigo  is  to  be  invested  in  Algiers^  or  some  other  port,"  *'  and  re"* 
turned  in  the  barque  Morning  Star^  to  Boston^  where  Seih 
Spring  fy  Sons  are  to  receive  one  half  the  net  profits  thereon,  in 
lieu  of  freight  and  primage,  the  voyage  round.''  ^^The  con- 
signee's commission,  to  be  two  and  a  half  per  cent  on  the  sales  of 
the  within  eargo."  The  consignee  is  bound  by  the  agreement  on 
the  back  of  the  bill  of  lading,  and  must  act  in  obedience  to  it;  for 
be  is  a  party  to  it,  si^  oue  ot  the  itm  of  S$A  Spring  fy  Sons. 
TOL.  r.  66 
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ActiDg  under  that  agreement,  and  bound  by  it,  signed  by  all 
the  parties,  he  is  an  agent  of  all,  and  not  of  Gray  only.  The 
proper  effect  of  all  the  papers  being,  to  make  him  the  commoa 
agent  of  all  interested  in  the  sale,  and  investment  of  the  cargo. 
^'  The  proceeds  are  to  be  invested  "  by  whom  f  By  him,  who  is 
appointed  assignee  by  consent  of  all ;  by  him,  who  is  himself  in- 
terested as  a  partner  in  one  house,  and  who  acts  in  the  capacity 
of  master  of  the  vessel,  and  representative  of  that  house,  and  con- 
signee of  the  cargo.  His  accounts  and  proceedings  are  the  ac- 
counts and  proceedings  of  the  parties  themselves,  who  are  inter- 
ested in  them. 

If  the  transaction  does  not  constitute  a  partnership,  as  respects 
this  particular  adventure,  which  the  plaintifis  think  may  be  tlie 
truth  in  relation  to  it,  still  it  does  constitute  a  joint  interest  in  the 
sales,  investment  abroad,  and  6nal  sales,  and  in  all  accounts  aris- 
ing out  of  them. 

The  accounts  may  be  looked  upon  as  accounts  between  a 
merchant  and  his  factors  or  servants.  The  plaintifis  must  have 
been  as  much  interested  in  these  accounts,  as  the  servant  of  a 
mercantile  house  sent  out  to  do  its  business  in  a  foreign  country, 
and  having  no  interest  in  the  property  entrusted  to  him,  other 
than  the  special  property  of  a  bailee ;  and  such  a  servant's  ac- 
counts seem  to  be  witlitn  the  exception  in  the  statute. 

In  whatever  light  the  accounts  may  be  viewed,  there  will  be 
found  the  same  reasons  for  considering  them  within  the  excep- 
tion on  account  of  the  risk,  delay,  and  impracticability  of  an  ear- 
ly settlement,  as  apply  to  the  open  accounts  of  sales  of  merchan- 
dise between  merchant  and  merchant. 

Story  J.  The  present  case  in  the  actual  posture,  in  which  it 
is  presented  to  the  Court,  resolves  itself  purely  into  a  questioo  of 
law  ;  and  has,  accordingly,  been  so  argued  by  the  parties.  And 
I  shall  at  once  proceed  to  declare  the  opinion,  which  I  ha?e 
formed  on  the  point,  and  if  the  parties  are  dissatisfied  witli  it,  it  is 
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a  great  coosolatioo  to  me,  that  the  amount  in  controversy  is  suffi- 
ciently large  to  enable  them  to  have  it  revised  by  the  Supreme 
Court  upon  a  bill  of  exceptions. 

I  own  myself  to  be  one  of  those,  who  consider  the  statute  of 
limitations  a  highly  beneficial  statute,  and  entitled,  as  such,  to  re- 
ceive, if  not  a  liberal,  at  least  a  reasonable  construction,  in  further- 
ance of  its  manifest  object.     It  is  a  statute  of  repose ;  the  object 
of  which,  is  to  suppress  fraudulent  and  stale  claims  from  spring- 
ing up  at  great  distatices  of  time,  and  surprising  the  parties,  or 
their  representatives,  when  all  the  proper  vouchers  and  eviden- 
ces are  lost,  or  the  facts  have  become  obscure,  from  the  lapse  of 
time,  or  the  defective  memory,  or  death,  or  removal  of  witnesses. 
The  defence  therefore,  which  it  puts  forth,  is  an  honorable  de- 
fence, which  does  not  seek  to  avoid  the  payment  of  just  claims 
and  demands,  admitted  now  to  be  due ;  but  which  encounters  in 
the  only  practicable  manner  such,  as  are  ancient  and  unacknowl- 
edged ;  and,  whatever  may  have  been  their  original  validity,  such 
as  are  now  beyond  the  power  of  the  party  to  meet,  with  all  the 
proper  vouchers  and  evidence  to  repel  them.     The  natural  pre- 
sumption certainly  is,  that  claims  which  have  been  long  neglected, 
are  unfounded,  or  at  least,  are  no  longer  subsisting  demands. 
And  this  presumption,  the  statute  has  erected  into  a  positive  bar. 
There  is  wisdom  and  policy  in  it,  as  it  quickens  the  diligence  of 
creditors,  and  guards  innocent  persons  from  being  betrayed  by 
their  ignorance,  or  their  over  confidence  in  regard  to  transactions, 
which  have  become  dim  by  age.     Yet  I   well  remember  the 
time,  when  Courts  of  law  exercised  what  I  cannot  but  deem  a 
most  unseemly  anxiety  to  suppress  the  defence  ;  and  when,  to  the 
reproach  of  the  law,  almost  every  eflbrt  of  ingenuity  was  ex- 
hausted to  catch  up  loose  and  inadvertent  phrases  from  the  care- 
less lips  of  the  supposed  debtor,  to  construe  them  into  admissions 
of  the  debt.     Happily,  that  period  has  passed  away  ;  and  judges 
now  confine  themselves  to  the  more  appropriate  duty  of  constru- 
bg  the  statute,  rather  than  devising  means  to  evade  its  operation. 


I 


$84  MAINE. 

Spring  ef  oL  ««.  Gray  et  mt. 


It  appears  to  me  also,  that  it  is  the  duty  of  the  Court  to  ad- 
here to  the  very  terms  of  the  statute,  and  noti  U|Km  imaginary 
equitable  connderations,  to  escape  from  the  positive  declarationa 
of  the  text  No  exceptions  ought  to  be  made,  unless  tliey  are 
(bund  therein ;  and  if  there  are  any  inconveniences  or  hardships 
growing  out  of  such  a  constructicn,  it  is  for  the  legislature,  which 
is  fully  competent  for  that  purpose,  and  not  for  the  Court,  to  ap- 
ply the  proper  remedy* 

The  statute  of  limitatbnsof  Afiitne,  (I8S1,  c&.  63,)  enacts, 
that  ''  all  actions  of  account  and  upon  the  ca  Jb,  other  dinn  such 
aeeontnU  as  concern  the  trade  qfmerchandiie  ietween  merchant  and 
nuerchanty  their  factors^  or  servanttj  &C.,  shall  be  commenced  and 
sued,  &c.  within  six  years  next  after  the  cause  of  such  actions 
and  suits,  and  not  after."  The  statute  is  pleaded  in  bar  of  the 
present  suit,  and  the  replication  is,  that  it  is  a  case  of  **  merchants' 
accounts"  within  the  exception,  upon  which  the  parties  are  at 
issue.  And  the  question  is,  whether  the  facts  prevent  a  case 
within  the  exception  of  merchants'  accounts  in  the  statute. 

The  Maine  statute  is  a  mere  transcript  on  this  bead  of  that  of 
21  Joe*  1,  c&.  16.  Upon  that  statute,  an  early  doubt  arose, 
whether  any  other  actions  than  actions  of  account  were  within 
the  exception.  The  earliest  decisions  confined  the  exception  to 
inere  actions  of  account,  which  were  at  thai  time  the  commoD 
remedy  for  unsettled  accounts.  So  it  was  held  in  Fanrington  vs. 
Lbc,  (i  Mod.  269,  &  C.  2  Mod.  112,)  and  for  a  considerable 
time  afterwards.^  But  the  doctrine  is  now  well  established,  that 
it  applies  to  actions  of  assumpsit,  as  well  as  of  account.^ 

The  exception  was  undoubtedly  made  for  the  benefit  of  mer- 
chants, and  probably  bad  principally  in  view  cases  of  foreign 
trade,  carried  on  through  the  instrumentality  of  factors  and  agents  i 

1  Chevdy  vs.  Bond,  Ccaih.  2aa— 5.  C.  4  JHlod.  105^*-!  Show.  341.— 
Martin  vs.  Delboe,  1  Jdod.  71. 

» iSw  2  Saund.  R.  135,  ^c.  and  naies.-^  ^  7  <if  Sergtami  FFUUamt 
Peoke  A*.  P.  C.  le^.^-MandeviUe  vs.  /FOnm,  5  Orimdk,  15. 
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for  there  was  at  that  time  very  little  inland  commerce  in  the 
kingdom  of  England.  In  the  course  of  such  transactions,  ac- 
counts would  naturally  arise,  which,  from  the  distance  of  the  par- 
ties, might  remain  unsettled  for  many  years.  In  Webber  vs. 
TiviUi  (2  Sound.  125,)  Janes^  who  argued  for  the  defendant, 
and  whose  argument  was  adopted  by  the  Court,  said, — ^'^  The 
reason  was,  because  it  often  happens  that  merchants,  who  are  as 
partners^  or  hold  correspondence  one  with  the  other  in  several 
parts  of  the  world,  may  have  accounts  current  between  them  for 
several  years  before  they  have  an  opportunity  of  meetmg  to  state 
their  accounts,  and  therelbre  the  statute  does  not  mean  to  limit 
their  accounts." 

Every  part  of  the  exception  is  equally  material ;  and  it  is  not 
sufficient,  that  a  plaintiff  brings  himself  within  one  part  of  the  de- 
scription, if  all  parts  are  not  applicable  to  him,  in  the  predicament 
in  which  he  stands  before  the  Court*  He  must  by  his  replication 
aver,  that  it  is  a  case  of  accounts ;  of  accounts,  which  concern  the 
trade  of  merchandise ;  of  accounts  between  merchant  and  met- 
chant,  their  factors,  or  servants. 

In  the  first  place,  it  must  be  a  case  of  accounts.  The  saving 
as  has  been  justly  remarked  long  ago,  is  not  of  actions,  but  of  ac- 
counts.' The  statute  did  not  mean  to  except  actions  generally, 
between  merchants,  be.,  but  only  such  actions  as  respected  ac- 
counts. This  is  the  natural  interpretation  of  the  t^t,  and  it  is 
coDfirmed  by  the  preceding  words ;  for  the  action  of  account,  out 
of  which  the  exception  is  carved,  is  founded  solely  on  cases  lying 
in  account.  The  case,  therefore,  must  be  such  as  is  properly 
matter  of  account,  and  not  any  special  contract,  which  the  party 
may  afterwards  throw  into  the  shape  of  an  account.  The  action 
of  account  at  the  common  law  lay  only  against  bailiS,  receivers, 
guardians,  and  partners  in  trade,  and  other  persons  standing  in  the 
like  relation,  who  received  goods,  merchandises,  monies,  &c.,  of 
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the  other  party,  to  render  an  account  thereof.  But  it  was  never 
.  supposed,  that  a  special  contract,  which  might  alternately  require 
an  examination  of  accounts,  or  migkt  be  pressed  into  that  shape, 
was  within  the  reach  of  the  exception.  We  must  understand  the 
statute  in  its  obvious  sense,  as  saving  accounts  proper ;  that  is, 
such  as  consist  of  debits  and  credits,  properly  arising  in  account, 
and  not  as  saving  all  cases,  where  one  man  is  accountable  to  an- 
other for  his  performance  or  non-performance  of  a  special  con- 
tract. That  was  so  decided  in  Chevely  vs.  Bondy  (  Carth.  226,) 
where  a  suit  was  brought  on  a  bill  of  exchange,  and  there  was  a 
replication,  to  a  plea  of  the  statute,  of  merchants'  accounts.  But 
the  Court  held,  that  bills  of  exchange  for  value  received,  are  not 
such  matters  of  accounts  as  are  intended  by  the  exception.  The 
true  object  was  to  save  such  accounts  only,  for  which  an  action  of 
account  would  lie.  It  may  be  necessary  in  many  cases,  to 
make  out  an  account,  in  order  to  decide  a  claim  arising  upon  a 
contract ;  but  that  will  not  make  it  a  matter  of  account.  vFor  in- 
stance, in  ascertaining  a  partial  loss,  or  average  upon  a  policy 
of  insurance,  an  account  may  be  necessary ;  but  no  one  supposes 
lliat  would,  as  between  the  assured  and  the  underwriter,  consti- 
tute a  case  of  "  merchants'  accounts  *'  within  the  statute. 

Then,  under  what  circumstances  does  the  exception  apply  to 
accounts  ?  Does  it  apply  to  all  matters  properly  and  originally 
matters  of  accmint,  without  reference  to  the  question,  whether  they 
have  been  stated,  or  closed,  or  are  now  open  and  current  f  The 
language  of  the  statute  is  "accounts"  generally,  without  any 
qualifying  adjunct.  But  it  has  been  held  from  the  earliest  times, 
that  iiie  exception  does  not  apply  to  stated  accounts.  It  was  so 
decided  in  Webber  vs.  TivUl,  (2  Saund.  R.  125,)  and  that  de- 
cision has  never,  on  this  point,  been  departed  from.*  The 
ground  of  that  decision  was,  that  as  soon  as  an  account  is  stated, 


^See  Sandys  vs.  BodweU,  W,  Jones,  401 Martin  vs.  Ddbo,  1  Sid. 
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and  a  balance  agreed,  it  becomes  a  dead  debt ;  and  for  this  an 
action  of  debt  will  lie ;  and  by  parity  of  reason,  an  action  of  as- 
sumpsit also.  It  may  also  be  illustrated  by  considering,  that  where 
an  account  has  been  stated  between  the  parties,  an  action  of  ac- 
count no  longer  lies  f  for  the  defendant  may  then  plead  quod 
plene  computaoit;  and  yet  it  is  plain,  that  the  exception  was  intend- 
ed to  be  carved  out  of  cases,  for  which  an  action  of  account  lies, 
otherwise  it  would  be  nugatory. 

Then  again,  does  the  exception  apply  to  accounts  closed^  or 
only  to  accounts  current  9  It  may  be  admitted,  as  was  decided  in 
the  case  of  MandevUle  vs.  Wilson^  (5  Crunch  R.  1 5,)  that  an 
account  closed  by  a  cessation  of  dealings  between  the  parties  is 
not  an  account  stated.  But  that  does  not  dispose  of  the  question ; 
for  it  is  still  open  to  consideration,  whether  any  but  current  aC" 
counts  are  within  the  exception.  Upon  this  point  the  authorities, 
both  in  England  and  America^  are  not  uniform.  The  decision 
in  5  Cranck  R.  15,  is,  that  the  exception  applies  as  well  to  closedj 
as  to  current  accounts.  That  has  been  followed  by  the  Supreme 
Court  of  MoMachusettSy  m  Bass  vs.  Bass^  (6  Pick,  362 ;)  and  of 
Maine^  in  Davis  vs.  Smithy  (4  GreenL  339.)  But  in  an  earlier 
case,  Union  Bank  vs.  Knapp^  (3  Pick»  R.  96,  1 12,)  the  former 
Court  held  a  different  opinion.^ 

In  Sherman  vs.  Sherman^  (2  Fern.  276,  S.  C.  Eg.  Cos. 
Abridg.  12,)  it  was  agreed,  that  though  lapse  of  time  might  be  a 
bar  to  a  bill  in  equity  for  an  account  long  after  all  dealings  had 
ceased  between  the  parties;''  yet,  that  the  statute  of  limitations 
was  not  pleadable,  if  it  was  a  case  of  merchants'  accents.  The 
same  conclusion  may  be  deduced  from  other  early  cases,  though 


A  Com.  Dif^.  Atcompt  E.  S.-^Godfrey  vs.  Sanders^  3  ffils.  73,  94.— 
FUz.  J^.B.m  and  note  (d.) 

6  See  also  Cogswell  vs.  DoUivar^^  Mass,  R,  217 j  and  5  Doners  MHdg, 
ch.  161,  art,  6,^4,  p.  395. 

t  See  (dso  Bridges  yb.  MlduXL,  Bfsnb.  917,  S,  a  GUb.  Eq,  R  817.— 
Ihster  vs.  Hodgson^  19  Fez.  180. 
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some  of  tbeni  probably  turned  upon  other  consideratioQS.®     Lord 
Hardwicke  seems  a(  one  time  to  have  inclined  to  the  same  opio- 
ion ;'  but  his  deliberate  judgment  in  Wdford  vs.  lAdddy  (2  Vex, 
40(),)  was,  that  where  all  accounts  have  erased  ibr  more  than  ^x 
years,  the  statute  is  a  bar,  and  the  exception  applies  only  to  ac 
counts  running  within  the  six  years ;  and  then  the  whole  account 
is  saved  as  to  antecedent  items.     He  there  said,  that  the  object 
of  the  exception  was  to  prevent  dividing  the  accounts  between 
merchants,  when  there  were  running  accounts  unsettled.     This 
last  opinion  appears  to  have  become,  since  that  time,  the  prevalent 
opinion  in  England ;  nnd  has  been  acted  on  by  very  emuieot 
judges,  not  indeed  without  exception,  for  Lord  Kenyan  seems  to 
have  held  a  different  doctrine  ;^^  but  with  such  a  weight  of  au- 
tboriiy,  as  leaves  little  doubt,  that  it  will  be  adhered  to.     I  do  not 
go  over  the  cases.    They  are  very  ably  collected  by  Mr.  Chan* 
cellor  Kenty  in  his  judgment  in  Coster  vs.  Murray^  (5  Johns,  ck. 
522.)    I  have  travelled  over  the  same  ground,  and  find  nothing 
to  add  to,  or  subtract  from,  his  observations.    His  own  oonclii»on 
was,  that  the  statute  is  a  bar  in  all  cases,  where  the  merchants'  ac- 
counts  are  closed,  and  not  running  within  six  years.     If  this  case 
turned  upon  the  point  now  under  consideration,  my  official  judg- 
ment would  be  controlled  by  the  local  decisions  akeady  adverted 
to,  in  Massachusetts  and  Maine  ;  supported,  as  they  are,  by  that 
of  the  Supreme  Court  of  the  United  States.     At  the  same  time, 
I  cannot  but  express  a  hope,  that  the  question  may  be  agiua  re- 
examined, if  it  should  ever  be  presented  in  any  case  from  a  state, 
where  it  is  not  yet  fettered  by   any  local  authority.    There  is 
enough  of  doubt  about  it  to  justify  an  ample  inquiry  .^^ 

8  See  SandywvB.  BlodweU,  fF.  Janes  IL4QL^-MBaiin  vs.  JMb,l  Ln. 
298,  &  C  Sid,  465.-2  Kthle,  674  696,  717. 

9Suiheene  cited  in  19  Vex.  185. 

10  CaUing  ?8.  Skmilding,  6  T.  JR.  193. 
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Xben,  again,  does  the  exception  apply  to  cases  of  account, 
where  the  account  is  all  on  one  side,  or  only  to  mutual  accounts, 
or  cases  where  there  are  mutual  debits  and  credits  f    The  doc- 
trine of  JoneSf  in  WAber  vs.  TtvUl^  (2  Sound,  R.  125,)  was, 
that  atxounts  between  merchants  only,  (by  which  be  meant  mu- 
tual accounts,)  and  not  contracts  merely,  were  excepted  ;  and  his 
argument  was  adopted  by  the  Court.     Id    Cotes  vs.  Harris, 
{BuL  JV*.  P.  149,)  Mr.  Justice  Denison  also  held,  that  the  ex- 
ception extended  only  to  mutual  accounts   and  reciprocal  de- 
mands.    Mr.  Chancellor  Kent,  in  Cosier  vs.  Murray,  (5  Johns. 
OA.  JR.  522,)  adopted  the  same  doctrine ;  and  it  was  confirmed 
hy  the  opinion  of  Mr.  Chief  Justice  Spencer,  in  his  well  reasoned 
opinion  in  the  same  case  upon  the  appeal,  20  Johns*  R.  576, 
683«     The  Supreme  Court  of  Pennsylvania,  have  followed  it  in 
a  very  recent  case.^    There  are,  perhaps,  some  decisions  ad- 
mitting of  a  difierent  interpretation ;  but  the  present  case  does  not 
require  an  absolute  opinion  upon  this  point.^ 

The  accounts  must  also  be  '*  such  as  concern  the  trade  of  mer- 
chandise," by  the  very  terms  of  the  statute.  It  is  plain,  therefore, 
that  it  does  not  cover  all  accounts.  What  are  accounts,  which 
concern  the  trade  of  merchandise  9  It  seems  to  me,  that  they  are 
such  as  concern  traffic  in  merchandise,  where  there  is  a  buying 
and  selling  of  goods,  and  an  account  properly  arising  therefrom. 
Merchants  may  mutually  buy  and  sell  to  each  other,  and  mutual 
accounts  may  thus  arise  between  them.  Factors  may  buy  and  sell 
for  the  benefit  of  their  principals ;  and  thus  may  have  debits  and 
credits  in  account  with  them.  Indeed,  it  is  the  common  duty  of 
factors  and  stewards  to  keep  accounts,  as  well  of  what  they  re- 
eeive,  as  of  what  they  pay.  That  the  exception  applied  only  to 
the  trade  of  merchandise  was  clearly  the  opinion  of  Lord  Hard- 


^  Lngraham  vs.  Sherard,  17  Serg,  Sf  Roujle,  847. 
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toickCf  in  Sturt  vs.  Mellishy  (2  Atk.  612,)  where  the  traDsaccion 
was  not  a  buying  or  selling  of  naerchandise,  but  the  mere  receipt  by 
the  defendant  of  monies,  which  he  was  authorized  to  receive  from 
a  foreign  government.    In  Bridges  vs.  MiteheU^  {Bunb.  217, 
S.  C.  GUb.  £g.  R.  224,)  the  Court  strongly  inclined  to  think,  that 
accounts  between  partners  were  not  within  the  exception,  as  part- 
ners do  not  deal  as  merchants  with  each  other,  but  as  one  mer- 
chant with  others.     Whether  this  doctrine  as  to  partners  be  cor- 
rect or  not,  the  case  still  shows,  that  the  Court  looked  to  the  case 
of  a  traffic  in  merchandise,  as  the  proper  foundation  of  the  ac- 
count.    In  Crauford  vs.  Ldddel^  cited  in  6  Vez.  583,  where  the 
bill  prayed  an  account  of  transactions  under  a  patent  for  extract- 
ing oil  from  tar,  and  a  plea  of  the  statute  was  put  in  with  an  aver- 
ment, that  they  were  not  "  merchants'  accounts,"  Lord  Rosslyn 
allowed  the  plea  as  good.     Indeed,  it  seems  impossible  to  extend 
the  exception  to  any  other  accounts  than  those,  which  concern  the 
trade  of  merchandise^  or  buying  and  selling  goods,  without  a  de- 
parture from  the  sense  and  import  of  the  words,  equivalent  to  an 
entire  rejection  of  them. 

There  is  yet  another  qualification  in  the  exception,  and  that  is, 
that  the  accounts  must  not  only  concern  the  trade  of  merchandise, 
but  be  '*  between  merchant  and  merchant,  their  factors,  or  ser- 
vants." Who  is  a  merchant  within  the  sense  of  the  statute,  h  is 
not  now  necessary  to  consider,^^  for  the  parties  to  the  present  suit 
are  admitted  to  be  merchants ;  and  the  question  is,  whether  the 
present  was  a  transaction  between  them  as  merchants,  or  as  mer- 
chant and  factor,  coming  within  the  other  descriptive  words  of 
the  exception. 

It  appears  to  me  very  clear,  that  the  present  transaction  is  not 
a  case  within  the  exception  of  the  statute.    It  is  not  a  case  of  a&- 
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counts  coDceniing  the  trade  of  merchandise.    The  plaiotifis  were 
not  the  owners  of  the  goods  sold ;  but  Gray  was  the  sole  owner. 
He  was  not  their  factor  to  sell  or  dispose  of  thern.     The  goods 
were  his  own,  and  shipped  on  board  of  the  vessel  of  the  plaintifis, 
who  had  no  interest  in  them  ;  but  were  merely  to  be  paid  freight 
according  to  the  ratio  of  the  profits  made  upon  the  adventure. 
There  was,  as  between  the  plaintifis  and  Gray^  no  trade  or  traffic 
of  merchandise ;  but  a  mere  special  contract  to  receive  half  profits 
in  lieu  of  freight.     That  Gray  might  be  compelled  to  account  to 
them  for  the  half  profits,  so  far  as  to  ascertain  the  freight,  does 
not  bring  the  case  within  tlie  exception.     A  mere  bailiff  may  be 
compelled  to  account,  and  so  a  bailee,  or  depository ;  but  this 
does  not  bring  the  case  within  the  exception.     The  matter  to  be 
accounted  for  must  concern  the  traffic  of  merchandise  between 
the  parties.     It  must  be  a  case,  where  there  arise  properly  debits 
and  credits  between  them,  on  sales,  or  purchases,  of  goods.     Un- 
less this  limitation  be  adopted,  the  exception  in  the  statute  would 
cover  all  contracts,  however  special,  between  merchants,  from 
which  there  might  arise  some  accidental  accountability  on  some 
pecuniary  claim  between  them  ;  a  doctrine,  which  has  never  yet 
been  broached,  and  would  be  subversive  of  the  leading  objects  of 
the  statute,  the  security  of  all  persons  against  stale  demands. 
Upon  a  special  contract,  like  the  present,  there  is  no  ground  to 
assert,  that  an  action  of  account,  at  the  common  law,  would  lie ; 
for  Gray  was  not  chargeable  either  as  bailiff,  or  as  receiver  of 
the  goods  or  monies  of  the  plaintiffit*     What  he  received  was  for 
his  own  account.     He  was  not  even*  to  pay  any  part  of  the  mon- 
ey, received  as  half  profits,  to  the  plaintiffs.     It  was  all  his  own. 
He  was  only  liable  upon  his  special  contract,  for  a  sum  to  be  paid 
to  the  plaintifis  in  lieu  of  freight,  equal  to  the  half  profits.     The 
half  profits,  as  such,  did  not  belong  to  the  plaintiffs ;  they  were 
referred  to  only  as  ^  mode  of  ascertaining  the  amount  of  freightf 
which  might  become  due. 
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It  has  been  argued,  that  the  plaintifi  and  Gray  were  partners 
in  the  transaction,  because  thej  were  to  divide  the  (»ofits»  Bat 
it  is  clear,  that  no  partnership  was  contemplated  between  them. 
They  were  not  to  divide  the  profits  as  such.  But  the  profits 
were  merely  a  mode  of  ascertaining  the  compensation  for  freight. 
And  it  has  been  often  held,  that  such  a  case  does  not  constitute  a 
partnership.^ 

It  has  been  ai^ed,  that  tlie  master,  being  the  consignee  of 
Chmf,  may  be  deemed  a  factor ;  and  that  all  the  pbuntifii  ara 
liable,  as  his  co-factors  or  joint  contracters,  for  his  acts  as  factor. 
But  the  case  is  not  so.  The  contract  with  the  piamtifi  as  ship- 
owners, for  the  shipment  of  the  cargo  on  half  profits  in  lieu  of 
freight,  did  not  bind  them  for  the  acts  of  Andrew  M*  Springy  as 
fiictor  of  Orajfy  although  he  was  one  of  the  owners.  The  coo« 
tract  between  him  and  Gfroy,  as  consignee,  was  as  disUnci,  as  if 
he  had  not  been  a  part  owner  or  master  of  the  Tessel.  The  ship- 
owners,  as  such,  are  only  liable  for  the  acts  of  each  other  as  ship- 
owners, and  of  the  master,  as  master.  If  another  character  or  agenr- 
ey  is  superinduced,  the  acts  of  the  party  in  that  charatner  are  no 
inter  alios  acta,  and  they  are  in  no  wise  responuble  dierefor. 
The  acts  of  Andrew  M.  Springs  as  factor,  did  not  afiect  the 
other  plaintiffi  with  any  respon^bility,  or  create  a  privity  with 
him  in  that  character. 

If  die  present  case  can  be  maintained  as  a  case  of  acoouots 
within  the  exception,  then  in  all  cases  of  special  contract,  where 
by  any  ingenuity  an  account  may  be  raised^  or  where  there  may 
arise  collaterally,  any  form  of  ultimate  accountableness,  all  se- 
curity from  the  statute  is  gone.  The  statute  may  be  evaded  at 
die  option  of  the  party.  He  has  only  to  change,  not  the  form  of 
his  remedy,  but  the  form  of  his  declaration,  to  declare  upon  an 
indebitatus  assumpsit  upon  an  account,  instead  of  declaring  spe- 
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cially  in  assumpsit  upon  the  original  contract,  and  the  bar  of  the 
statute  is  demolished.  In  the  present  case,  if  the  plaintifl^  had 
declared  in  assumpsit  upon  the  special  contract  according  to  the 
facts,  the  statute  would  have  been  a  perfect  bar  to  such  a  decla- 
ration ;  for,  (as  was  justly  observed  by  Janes^  in  the  argument  in 
2  Saund*  R.  125,)  the  exception  is  not  of  contracts^  but  of  ae- 
eaunU.  By  declaring  in  the  shape  of  an  indebitatus  assumpsit, 
upon  an  account  ari«ng  upon  the  very  same  contract,  and  the  very 
same  facts,  according  to  the  argument  pressed  upon  the  Court, 
the  bar  is  defeated.  Thus,  the  original  contract  is,  or  may  be, 
extinguished,  when  it  is  specially  set  up  as  the  foundation  of  a 
suit ;  and  yet  it  will  be  deemed  to  subsist  as  a  perfect  title,  when 
it  is  introduced  collaterally,  though  it  then  constitutes  the  sole 
foundation  of  the  suit.  It  will  be  dead  in  form  and  substance  as 
a  contract,  but  will  revive  in  form  and  substance  as  an  account. 

If  these  difficulties  could  be  overcome,  (and  to  me  they  seem 
insuperable,)  the  other  considerations  above  alluded  to  would  be 
of  very  great  weight.  Here,  the  account,  if  any,  was  closed  more 
than  six  years }  it  was  not  mutual ;  but  all  on  one  side.  It  was  a 
single  transaction,  and  open  to  all  the  objections,  which  weighed 
so  strongly  in  Coster  vs.  Murray^  (5  Johns.  Ch.  R.  522 ;  20 
Johns.  R.  676,  582.) 

My  judgment  is,  that  the  case  established  in  evidence  by  the 
plainti£,  is  not  sufficient  to  support  the  replication  of  merchants'^ 
accounts,  and  that  the  jury  ought  to  find  that  issue  for  the 
defendants. 

The  District  Judge  concurs  in  this  opinion,  and  a  direction 
will  therefore  be  given  to  the  jury  accordingly. 

[The  jury  gave  a  verdict  for  the  defendants  upon  the  issue  upon 
the  replication ;  and  gave  no  verdict  upon  the  general  issue,  as  it 
was  thought  unnecessary,  the  former  amounting  to  a  bar  of  the 
action*] 
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The  Schooner  Rubt,  Asa  Woodberrt  and  others. 

Claimants. 

The  dedantions  and  admissioos  of  the  original  owners  of  a  vessel,  not  a  part  of  the 
re3  gesUt,  but  containing  a  mere  narrative  or  admission  of  pre-existeqt  f«cts  and 
occurrences,  tending  to  establish  a  forfeiture,  are  not  evidence  against  subsequent 
bonajide  porcliasers  of  the  vessel. 

Doubtful  circumstances,  which  the  original  owners  might  explain,  if  claimants,  do  not 
press  as  heavily  against  bona  fide  purchasers,  who  are  not  presumed  to  be  coo* 
versantof  them. 

jLHis  was  a  libel  of  seizure  of  the  schooner  Ruby,  for  an  assert- 
ed forfeiture  under  the  coasting  act  of  1793,  cA.  52.  The  libel 
contained  two  counts,  or  allegations.  The  first  alleged,  that  the 
Ruby  being,  in  1824,  a  vessel  duly  enrolled  and  licensed  for  the 
coasting  trade,  was  engaged  in  a  trade  other  than  that  for  whicJi 
she  was  licensed,  (§  32 ;)  the  second  alleged,  that  while  she 
was  so  licensed,  she  proceeded  on  r  foreign  voyage,  without  first 
giving  up  her  enrolment  and  license,  (^  8.) 

The  claimants,  in  their  claim  and  answer,  asserted  themselves 
to  be  bond  fide  purchasers  of  the  Ruby,  for  a  valuable  considera-  . 
tion,  without  notice  of  any  forfeiture,  and  denied  the  allegations 
of  the  libel. 

A  decree  of  acquittal  was  pronounced  in  the  District  Court, 
from  which  an  appeal  was  taken  by  the  United  States,  to  the 
Circuit  Court. 

The  cause  was  argued  at  this  term  upon  the  evidence  taken  by 
the  parties,  by  Shepley,  District  Attorney,  for  the  United  States  ; 
and  by  C.  5.  Daveis,  for  the  claimants.  It  turned  principally 
upon  questions  of  fact.  There  was  much  new  testimony  taken 
since  the  appeal. 

Stort  J.,  in  delivering  the  opinion  of  the  Court,  observed,— 
This  cause  comes  before  the  Court  upon  the  claim  of  bond  fide 
purcbasers  for  a  valuable  consideratioD  without  notice,  at  a  oon^ 
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siderable  distance  of  time,  and  after  many  intermediate  voyages, 
since  the  asserted  offences  were  perpetrated.  Under  such  cir- 
cumstances, the  Court  is  in  the  habit  of  requiring  somewhat 
stronger  evidence  to  inflict  the  penalty  of  forfeiture,  than  it  ordi- 
narily does  require,  where  the  original  owners  are  before  the 
Court,  who  may  be  presumed  to  be  conversant  of  all  the  transac- 
tions. If  the  evidence  bears  against  the  innocence  of  the  vessel, 
and  yet  has  some  imperfections  and  in6rmities,  the  case  will  stand 
less  favourably  in  respect  to  the  original  owners,  than  in  respect 
to  bond  Jide  purchasers ;  for  the  former  have  it  in  their  power  to 
explain  many  doubtful  circumstances,  of  which  the  latter  may  be 
presumed  to  be  in  utter  ignorance.  Those  circumstances,  there- 
fore, press  less  hardly  against  the  latter,  than  the  former.  If  the 
owners  may  explain,  but  do  not,  their  silence  of  itself  becomes 
significant.  It  aflbrds  a  corroboration  of  all  the  unfavourable 
conclusions,  which  the  actual  posture  of  the  evidence  justifies. 
And  in  proportion  as  time  has  intervened  since  the  asserted  trans- 
gression, the  difficulty  of  removing  apparent  incongruities  is  pre- 
sumed to  increase,  since  it  throws  into  obscurity  many  of  the 
means  of  explanation.  Not  to  yield  to  such  considerations  on  the 
part  of  the  Court,  would  be  to  resist  the  ordinary  results  of  hu- 
man experience,  to  seek  an  occasion  to  inflict  forfeitures,  rather 
than  to  indulge  those  presumptions  of  innocence,  which  the  law 
throws  round  the  party  for  his  protection  against  oppression  and 
fraud. 

Tliere  is  another  point,  suggested  by  the  circumstances  attend- 
ant upon  this  case,  which  is  of  a  good  deal  of  practical  import- 
ance, and  may  afifect  the  security  of  the  title  of  purchasers  in  no 
inconsiderable  degree.  The  declarations,  and  oral  admissions  of 
the  original  owners,  have  been  sprinkled  by  the  testimony  with  a 
somewhat  uncommon  frequency  over  this  record.  The  question 
is,  how  far  such  declarations  and  admissions  as  to  past  facts  and 
occurrences  are  evidence  against  bond  Jide  purchasers.  It  is 
obvious,  that  if  these  declarations  and  admissions  are  evidence 
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against  purchasers  at  all  limes,  and  in  all  circumstances^  in  the 
same  manner  and  to  the  same  extent,  as  if  the  origifta)  owners 
were  now  sole  fitigants  before  the  Court,  there  can  scarcelj  be 
any  security  to  any  derivative  title.  Purchasers  will  be  in  immi- 
nent peril,  not  only  from  ofiences,  but  from  confession  of  offences, 
which  may  be  imaginary  and  collusive,  as  well  as  real  and  true. 
On  this  subject,  I  am  of  opinion,  that  the  rule  of  law  is,  that  the 
declarations  of  the  owners  of  the  ▼esse!,  so  far  as  they  constitute 
a  part  of  the  ret  gesta^  at  the  time  of  the  asserted  ofieoce,  are 
evidence  against  all  subsequent  claimants.  But  declarations 
made  after  the  res  gesia  and  constituting  in  no  just  sense  a  part 
thereof,  or  which  contain  a  mere  historical  narrative  or  admisaoa 
of  pre-existing  facts,  ahhougti  made  by  them  while  they  were  yet 
owners  of  the  vessel,  are  not  evidence  against  bond  fide  parchsi" 
sers.  In  their  nature  they  are  mere  hearsay,  the  declarations  of 
third  persons  not  under  oath,  and  ought  not  to  bind  the  rights  or 
intere^  of  innocent  parties.  I  shall  accordingly  reject  all  that 
portion  of  the  testimony,  which  states  declarations  or  admissbns 
c^  the  original  owners,  not  falling  within  the  rule  above  stated. 

Having  disposed  of  litese  considerations,  which  present  a  view 
of  legal  principles,  I  shall  now  proceed  to  a  review  of  the  facCs^ 
keeping  in  mind  the  general  doctrine,  that  this  is  not  a  case 
where  by  statutory  regulations,  die  onus  probandi  is  ibrowa  up- 
on the  claimants. 

[The  judge  here  reviewed  the  evidence,  and  decided,  that  the 
forfeiture  was  not  proved ;  and  he  accordinglyaffirmed  the  decree 
of  the  District  Court,  but  directed  that  a  certificate  be  entered 
that  there  was  reasonable  cause  of  seisure.] 

Decree  teffirmed 
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.,.^.,  (  Hon.  JOSEPH  STORY,  Associate  Judge  of  the  SapreoM  Court* 
BKVO&x  J  H^,^  jQujj  DAVIS.  District  Judge. 


United  States  vs.  Henrt  Moulton. 

Money  and  bank  notes  and  coin  are  **  personal  gpods,"  within  the  meaning  of  the 
sixteenth  section  of  the  crimes  act  of  1790,  ch.  36,  respecting  stealing  and  par- 
loining  on  the  high  seas. 

Indictment  founded  oa  the  crimes  act  of  1790,  cA.  30,  §  10* 
It  contained  several  counts.  The  first  alleged,  that  the  defendant, 
on  the  high  seas,  &x).,  one  piece  of  foreign  gold  cairiy  called  a 
sovereign,  of  the  value  of  $4fiO ;  one  other  piece  of  foreign  gold 
coin,  called  one  eighth  of  a  doubloon,  of  the  value  of  $2,00 ;  oo9 
piece  of  foreign  silver  coin,  called  a  seven  pence  half  penny,  6l 
the  value  of  12^  cents }  twelve  pieces  of  foreign  silver  coin,  called 
Spanish  dollars,  each  of  the  value  of  $1 ,00 ;  one  piece  of  silver 
coin  of  the  United  States^  called  a  half  dollar,  of  the  value  of  50 
cents ;  twenty-four  pieces  of  foreign  silver  coin,  called  quarters  of 
a  dollar,  each  the  value  of  25  cents ;  one  other  piece  of  foreign  sil- 
ver coin  called  a  nine-pence,  of  the  value  of  12^  cents ;  one  piece 
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of  silver  coin  of  the  United  States^  called  a  quarter  of  a  dollar,  and 
of  the  value  of  25  cents ;  one  bank  bill  of  the  New-Haven  Bank, 
of  the  denorainatioQ  of  five  dollars,  and  of  the  value  of  $5,03; 
one  other  bank  bill  of  the  State  Bank  of  Boston,  of  the  denonii- 
nation  of  three  dollars,  and  of  the  value  of  $3,00  ;  one  other  bank 
biU  of  the  bank  of  the  United  States,  of  the  denomination  of  five 
dollars,  and  of  the  value  of  jt5,00,  of  the  personal  goods  of  one 
John  £r.  Botoman,  did  then  and  (here  feloniously  take  and  carry 
away,  with  intent  to  steal  and  purloin,  against  the  peace  be.,  and 
the  form  of  the  statute  &c.  The  second  count  alleged  the  larce- 
ny to  be  of  one  piece  of  gold,  of  the  value  of  &c. ;  one  piece  of 
silver,  of  tlie  value  &c. ;  enumerating  the  same  coin  as  in  the  first 
count.  There  were  two  other  counts,  one  of  which  was  for  a 
larceny  of  the  foreign  coin,  and  the  other  of  the  coin  of  the  United 
States,  in  the  first  count  mentioned. 

The  defendant  pleaded  guilty ;  and  having  no  counsel,  Dunlop, 
District  Attorney,  stated  to  the  Court,  that  there  was  a  question  of 
law  open  upon  the  record,  how  far  the  coin  and  bank  bills,  or 
either  of  them,  were  *^  personal  goods,"  within  the  purview  of  the 
statute. 

Dunlap  argued  as  follows : 

The  indictment  contains  four  counts.  In  the  first,  the  defend- 
ant is  charged  with  stealing  sundry  pieces  of  coin,  and  three 
bank  bills ;  in  the  second,  with  stealing  sundry  pieces  of  gold  and 
silver  not  alleging  them  to  be  coin  or  money,  of  a  certain  alleged 
value ;  in  the  third,  with  stealing  certain  pieces  of  foreign  gold 
and  silver  coin ;  and  in  the  fourth,  with  stealing  certain  coin  of 
the  United  St€Ues.  In  the  second,  third,  and  fourth  counts,  the 
property  described  is  admitted  to  be  the  same  as  the  coin  de- 
scribed m  the  first  count.  The  question  is,  whether  these  bank 
bills  and  this  coin,  or  either  of  them,  are  ^^ personal  goods  "  with- 
in the  true  meaning  of  the  statute  of  1790,  dl.  36,  §  16,  which 
prohibits  and  punishes  the  ofience  of  taking  and  carrying  away  on 
the  high  seas,  and  in  certain  specified  places  under  the  sole  and 
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exclusive  jurisdiction  of  the  United  StateSf  with  intent  to  steal  or 
purloin,  the  ^* personal  goods  of  another." 

It  is  admitted,  that  there  are  various  authorities  in  the  English 
books ;  decisions  made  in  favorem  piUB^  on  account  of  the  anxie- 
ties of  judges  administering  the  bloody  code  of  Chreat  Britain^  to 
find  loops  to  hang  doubts  on,  and  which  tend  to  show  that  bank 
notes  and  money  are  not  goods  and  chatids  in  penal  statutes. 
Some  of  the  authorities  are  to  be  found  referred  to  and  examin- 
ed in  the  case  of  the  United  St<Ues  vs.  Datfis,  {ante,  356,) 
where  it  was  holden,  that  a  larceny  of  a  promissory  note,  a  chose 
in  action,  was  not  within  this  act  of  congress,  because  not  the 
'^  personal  goods  of  another."  To  the  authorities  of  Jacobus 
Law  Dictionary,  <<  Goods,"  <' Chattels,''  Co.Litt.US;  Com. 
Dig.  "  Biens'';  2  East  P.  C.  587-948 ;  2  Russdl  on  Crimes, 
1093,  may  be  added  Foster  79,  where  it  b  said,  that  money  is 
not  within  the  act  of  10  b  11  W.  3,  against  privately  stealing 
goods  in  ware-houses,  &c.;  2  Strange,  11 3^1;  3  Chitty  on 
Criminal  Law,  946;  Dyer^s  Rep.  5;  1  LeaeVs  Rep.  52; 
Leigh^s  if  Crrimufs  cases  decided  in  1764,  where  it  was  holden, 
that  dollars  or  Portugal  money,  and  guineas,  being  money,  were 
not  "goods,  wares,  and  merchandise,"  within  the  statute  of 
24  Geo.  2,  c&.  45  ;  1  Leach,  241  ;  Gvtfs  case  decided  in  1782, 
where  it  was  holden,  that  money  is  not  within  the  meaning  of  the 
words  goods  and  chattels,  within  the  statutes  of  3  fF.  ^  .4f., 
cA. 9,^4;  5  Ann,  cA.  31,  ^  5,  and  Davidson's  case  contained 
in  a  note  to  Guy*s  case  to  the  same  effect  decided  in  1766; 
1  Leach,  468,  S€uli  and  Morris^  case  decided  in  1787,  where  it 
was  holden,  that  bank  notes  are  not  "goods  and  chattels"  within 
the  before  mentioned  statutes  of  WiUiam  fy  Mary  ^ni  Ann ; 
6  Johns.  R.  103,  where  it  was  holden,  that  a  larceny  could  not, 
at  common  law,  be  committed  of  a  letter ;  and  Perry  vs.  Coates 
Sf  TV.  (9  Mass.  R.  537,)  where  it  was  holden,  that  bank  notes 
were  not  "  goods,  efibcts,  or  credits,"  within  the  statute  of  Massa- 
fhuettB,  respecting  foreign  atuchments.    These  were  the  leading 
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authorities  and  cases  in  favour  of  {be  defendant  and  in  support  of 
the  doubt,  whether  money  and  bank  notes  were  ^  personal  goods  " 
mtbin  a  penal  statute. 

It  would  be  contended  on  the  part  of  the  United  States  with 
great  confidence,  that  money  and  bank  notes  are  '<  personal 
goods."  Some  aid  might  be  derived  from  recurring  to  the  vari- 
ous definitions  of  larceny,  and  it  would  be  found,  that  the  most 
ancient  and  modem  definitions  were  the  most  broad  and  sensible. 
Id  BraetoHj  Lib,  3,  ch.  32,  it  is  said,  <*  quod  furtum  est  secun- 
dum leges  contractatio  rei  alienee  fraudulenta,  cum  animo  furan- 
do,"  the  word  is  **  rei,^^  the  most  extensive  in  its  rignification ; 
and  the  only  word  in  the  definition  which  shows,  that  it  must  be 
even  personal  property  is  the  barbarous  word  ^'  contractado^  a 
word,  it  is  believed,  unknown  in  the  Latin  language,  implying  that 
the  thing  stolen  must  be  something  which  can  be  removed  or 
taken  and  carried  away.  In  the  third  Institute^  107,  it  is  true, 
the  definition  is  more  strict,  and  the  ofience  of  larceny  is  described 
to  be  the  *^  felonious  and  fraudulent  taking  and  carrying  away,  by 
any  man  or  woman,  of  the  meer  personal  goods  of  another."  In 
2  East  P.  C  eA.  16,  ^  3,  the  same  expres^on,  "  mere  person- 
al goods,"  is  preserved  in  the  definition  of  larceny.  But  in  a  re- 
cent case,  Hammond's  case,  2  Leach^  1089,  a  definition  of  larce- 
ny is  given  by  Cfrose  J.  more  conformable  to  the  ancient  defini- 
tion in  Braeton^ — "the  felonious  taking  o(  the  property  of  anoth- 
er." Under  the  word  "m"  in  Bracton^  and  the  word  "prop- 
erty "  in  the  modern  definition,  it  would  seem,  that  money  and 
bank  notes  were  included. 

Money  and  bank  notes  are  "  personal  goods."  Things  per- 
sonal, according  to  2  Black.  Comm.  ch.  24,  are  things  moveable, 
or  which  may  be  carried  about  with  and  attendant  upon  a  man's 
person.  Certainly,  money  and  bank  notes  are  of  this  description 
of  property,  and  indeed  money  is  expressly  mentioned  in  this^ 
description,  by  Elackstone.  A  chose  in  action  is  said  to  be  a 
thing  not  in  occupation  or  enjoyment,  but  merely  '^  a  bare  right,^ 
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to  be  recovered  by  an  action ;  hence  its  name.  But  neither 
money,  nor  bank  notes  good  and  current,  which  are  the  represen- 
tatives of  specie,  are  choses  in  action.  In  form  a  bank  note  is  a 
chose  in  action,  and  when  dishonoured,  it  becomes  the  evidence  of 
a  right  of  action,  a  document  for  a  debt ;  and  the  case  in  9  Mass, 
R,  537,  was  of  dishonoured  bank  notes. 

The  suspicion  of  the  necessity  of  a  law-suit  to  enforce  the  pay- 
ment of  a  bank  note  would  destroy  its  currency,  which  is  its  es- 
sence, and  gives  it  its  character  of  money.  While  tlierefore  it 
circulates,  it  is  as  money,  and  Lord  Mansfield  lays  it  down  de- 
cidedly, in  the  case  of  Miller  vs.  Race^  (1  Burr,  457,  459,) 
that  bank  notes  are  "  not  securities,  nor  documents  for  debts," 
but  "  money  "  and  "  cash." 

Money  does  not  fall  within  the  reason  of  the  rule,  why  choses 
in  action  are  not  considered  goods  and  chattels,  so  as  to  be  the 
subject  of  larceny.  The  reason  of  that  rule  is  said  to  be,  because 
choses  in  action  have  no  intrinsic  value,  and  so  far  has  this  notion 
been  carried,  that  the  intrinsic  value  of  the  parchments  on  which 
they  have  been  written,  and  even  of  the  box  containing  them,  has 
been  disregarded.  2  Str.  1 188;  3  Inst.  109 ;  2  Russell,  1112; 
3  East  P.  C.  591 ;  Hawkins,  B.  1,  ck.  25,  ^  33.  But  there 
is  an  intrinsic  value  in  the  metal,  of  which  the  money  is  made, 
without  reference  to  the  "  form  and  pressure, "  which  makes  it 
coin.  Ancient  medals  are  not  now  money,  yet  they  were  once  so ; 
{Priesiley^s  Lectures  on  History ^^Lect.  6 ;)  and  in  an  indictment, 
would  now  be  described  as  goods  and  chattels.  Another  reason 
is  assigned  in  Hawkins,  in  the  passage  already  cited  for  the  rule, 
that  choses  in  action  are  not,  at  common  law,  the  subject  of  larce- 
ny, as  goods  and  chattels,  because,  being  of  no  intrinsic  value, 
and  "  of  no  manner  of  use  to  any  but  the  owner,  they  are  not 
supposed  to  be  so  much  in  danger  of  being  stolen,  and  therefore 
need  not  to  be  provided  for  in  so  strict  a  manner."  Surely,  gold 
and  silver  coin,  and  current  bank  notes,  are  not  within  the  reason 
of  this  rule,  and  cessante  ratione  cessai  ipsa  lex. 
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Upon  a  close  examination  of  the  "cases  in  which  such  a  strict 
interpretation  has  been  given  to  the  word  goods,  infavorem  viUe^ 
by  the  EnglUh  Courts  in  construing  peoal  statutes,  it  will  be 
found,  that  it  has  been  on  account  of  the  accompanying  words^ 
^'  wares  and  merchandise,"  which  are  not  in  the  act  of  congress ; 
hence  it  has  been  ruled,  according  to  the  maxim  noitcUur  ex  socSs, 
that  "  goods''  were  to  be  understood  as  "  g'usdem  generis  "  with 
**  wares  and  merchandise."     Foster,  79.     But  there  has  been  a 
later  case  than  any  of  those  cited  which  make  in  favour  of  the 
defendant,  and  in  effect  overruling  them,  Dean's  case,  decided 
in  1795,  and  reported  in  2  Leach,  693,  where  it  was  ruled,  that 
a  bank  note  was  within  the  words  "  goods,  wares,  and  merchan- 
dise," in  the  statute  of  12  Ann,  ch.  7.     In  this  Court  also,  specie 
has  been  held  to  be  ^'  goods,  wares,  and  merchandise,"  under 
the  penal  provisions  of  the  revenue  law  of  March  2,  1799,  and 
liable  to  forfeiture  when  unladen  without  a  regular  entry,  and  a 
custom-house  permit.     2  Mcuon,  47.      In  HoJhrooVs  case, 
13  Johns.  R.  90,  and  Richards^  case,  1  Mass,  R,  337,  it  was 
held,  that  bank  notes,  in  an  indictment  for  larceny,  might  be  des* 
cribed  as  goods  and  chattels. 

In  the  Chancery  Court  in  England,  at  first  view,  apparently 
difilerent  opinions  have  been  entertained  upon  the  question,  Aeth- 
er money  or  bonds  ought  to  be  considered  as  goods.  In  1  P. 
Williams,  267,  it  was  decided,  that  a  devise  of  all  one's  goods 
passes  a  bond ;  and  in  3  P.  Williams,  112,  it  was  decided,  that 
under  a  devise  to  one  of  ^'  household  goods  and  other  goods, 
plate,  and  stock,  within  doors  and  without,"  with  the  residue  of 
the  personal  estate  to  another,  the  ready  money  and  bonds  did 
not  pass.  But  the  latter  case  does  not  contradict  the  former,  for 
the  decision  was  upon  the  ground  of  the  intention  of  the  testa- 
tor, indicated  by  the  residuary  bequest,  which  would  have  been 
inoperative  and  ineffectual  if  the  bonds  and  cash  had  passed  bf 
the  general  words  of  the  first  bequest. 
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In  relation  to  the  strict  construction  of  penal  statutes,  often  de- 
feating the  intention  of  the  legislature,  the  favouring  of  astute 
quibbling  exceptions  has  been  lamented  by  the  greatest  judges  as 
a  blemish  to  the  administration  of  justice,  and  less  strict  notions 
on  this  subject  now  prevail  than  anciently.  Formerly,  it  was 
held  under  the  statute  of  Edw.  6,  ch.  2,  against  stealing  horses^ 
that  he,  who  stole  but  one  horsey  could  not  be  convicted  on  that 
statute,  1  BL  Comm.  89.  But  in  HassePs  case,  1  Leach^  1, 
it  was  held,  that  a  person  who  stole  but  one  bank  notej  was  with- 
in the  statutes  2  Geo.  2,  eft.  25,  ^  3,  and  13  Ann^  ch,  7,  against 
stealing  ^*  bank  notes,^^  In  the  United  States^  where  the  laws 
are  not  written  in  blood,  and  where  the  people  are  governed  by  a 
mild  and  merciful  system  established  by  themselves,  there  has 
been  less  disposidon  in  the  Courts  than  in  England^  to  favour 
fanciful  constructions  of  penal  statutes  enabling  offenders  to  elude 
justice.  In  Fisher^s  case,  17  Mass.  R.  46,  an  unbroken  series 
of  adjudged  cases  giving  a  construction  to  the  British  statute  of 
7  Geo*  2,  ch.  22,  against  the  forgery  of  orders  for  the  delivery  of 
goodsj  of  which  the  Massachusetts  statute  of  1804,  ch.  120,  ^  1, 
upon  which  the  defendant  was  indicted,  is  almost  a  transcript, 
was  entirely  disregarded,  and  the  Court  say,  that  the  English 
cases  cited  for  the  defendant,  though  decidedly  in  point  as  to  the 
construction  of  the  English  statute,  admitted  to  be  similar  in  its 
language  to  the  Massachusetts  statute,  were  ''ini  favour  of  life," 
and  sanctioned  <^as  stricter  construction"  than  they  thought  it 
necessary  to  give  to  the  statute  of  Massachusetts^  by  which  "  the 
life  of  the  offender  is  not  put  in  jeopardy."  To  the  same  effect 
are  the  cases  of  The  People  against  Johnson^  (5  Johns.  R.  226,) 
and  The  State  against  Hotty^  (2  Bay.  262.)  In  the  celebrated 
work  of  that  distinguished  American  jurist,  Edward  Liimngsion^ 
the  penal  code  prepared  for  the  state  of  Louisiana^  the  rule  of 
the  English  Courts  of  favourable  and  unfavourable  construction 
of  statutes  according  to  the  civil  or  criminal  character  of  the 
cause,  is  abolished,  and  **  all  penal  laws  are  to  be  construed  ac- 
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cordiog  to  the  plam  import  of  the  words  taken  in  their  usual 
seose."  Penal  Code  of  Ijfmitiana^  jS.  1,  cA.  1.  In  the  Supreme 
Court  of  the  United  StcUes^  as  well  as  in  this  Court,  it  has  beeo 
declared,  that  though  penal  laws  are  to  be  construed  strictly,  they 
are  not  to  be  construed  so  as  to  defeat  the  obvious  intention  of 
the  legislature.     5  Wheat.  16-94;  1  OaUis.  114.    ' 

It  is  therefore  contended,  that  the  defendant's  case  is  within 
the  statute  upon  which  he  is  indicted,  and  that  the  money,  as 
money,  and  bank  bills,  are  "  personal  goods,"  and  that  at  all 
events,  the  defendant  may  be  indicted  and  convicted  for  stealiog 
the  gold  and  silver  money,  described  in  the  second  count  not  as 
coin,  but  simply  as  pieces  of  gold  and  silver  metal,  on  account  of 
the  intrinsic  value,  for  in  thb  count  the  property  is  described  with 
all  the  accuracy  the  law  requires,  by  mrinier,  species,  and  value. 
3  JUaufe  fy  Selw.,  539,  547,  548. 

In  conclusion,  it  may  be  remarked,  that  in  the  latter  part  of  the 
section,  upon  which  the  defendant  is  indicted,  the  word  ^*  proper' 
ly,"  which  is  broad  enough  to  indude  money  and  bank  notes,  is 
used  as  of  the  same  force  and  meaning,  as  the  expression,  "per^ 
ional  goodsj*^  in  the  first  part  of  that  section* 

Stort  J.  The  16th  section  of  the  crimes  act  of  1790,  cA.  36, 
provides,  ''  that  if  any  person  &z;c.,  upon  the  high  seas,  shall  take 
and  carry  away,  with  an  intent  to  steal  or  purloin,  the  personal 
goods  of  another^  the  person  &c.  shall,  on  conviction,  be  fined 
not  exceeding  the  fourfold  value  of  the  property  so  stolen,"  &u:. 
The  question  is,  whether  foreign  coin,  and  domestic  coin,  and 
bank  bills,  or  any  of  iliem,  are  ^^  personal  goods  ^^  within  the  in- 
tent of  the  statute.  In  the  strictest  sense  of  the  common  law, 
"  personal  goods  "  are  moveables  belonging  to,  and  the  property 
of,  some  person,  which  have  an  intrinsic  value.  And  even  in  this, 
the  strictest  sense,  there  cannot  be  any  legal  doubt,  that  the  foreign 
and  domestic  coins,  enumerated  in  the  indictment,  are  "  personal 
goodsj^  for  they  have  an  intrinsic  value*    In   a  more  large  and 
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liberal  sense,  the  term  ^'goods''  maj  embrace  ino?eaMe8~ ooC 
baviog  any  intrinsic  value,  such  as  ehoses  in  action  and  mottied 
aecurities,  notes,  bonds,  and  other  debts,  and  evidencies  of  debta. 
Thus,  a  bequest  by  a  party  of  all  his  goods  and  cbatteb,  without 
any  other  restrieUTe  or  expknalory  words,  would  carry  choees  la 
action,  bonds,  &C.,  as  weU  as  money  and  other  valuable  moveiH 
bias.  And  this  upon  the  pbin  import  of  the  words,  as  expnessiFe 
of  the  tntention  of  the  testator.^  But  in  coostruii^  penal  etatelesi 
Courts  of  kw  have  often,  in  favour  of  the  dtisen,  interpreted  the 
word  "  goeds^  in  its  strictest  aanse ;  and,  iadeed,  in  capital  iele*- 
nies,  have  sometiiBes,  in  favour  of  life,  adopted  a  far  mece  JioHted 
meaning,  satnourii^  too  often  of  unseemiy  moety^if  not  of  OKtraana* 
gant  refinement* 

The  words  of  the  pioiwit  enactment  approadi  very  near  to  ibe 
definition  of  larceny  at  the  common  kw.  The  usual  definition  of 
that  oflenoe  is,  the  Monioos  and  firaodulent  taking  and  carrjing 
nway  by  any  person  of  the  mere  pertontd  goods  of  anodier ;'  and 
according  to  BraeUn^  {Lib.  S,  dL  92,)  ^furtnm  est  secundum 
h^es  contractatio  rei  aliens  fraudulenta,  cum  animo  fur«idi,  invi- 
to ilk  domino  cujus  res  ilkfuerit,"  answering  very  nearly  to  the 
description  given  by  a  late  learned  judge,  that  it  is  the  felonious 
taking  of  the  property  of  another,  without  his  consent  aikl  agaiMt 
bis  will,  with  intent  (o  convert  it  to  the  use  of  the  taker.^ 

In  the  above  defimtion,  '*  personal  goods"  has  always  beea 
construed  to  mean  such  moveables  only,  as  have  an  intrinsic  value  ; 
and  therefore  as  not  comprehending  mere  cboses  in  actioo*  The 
common  law  did  not  deem  the  ktter  the  subject  of  larceny,  be* 
cause  diey  were  not  of  any  intrinsic  value,  and  did  not  import  any 

-- — ■». — 

1  Anon.  1  P.  ffUl.  2^7. 


•4  B/adk.  Cbmsi. S99.— 3 iiMl.  lt)7.— 9  Ea8t,€.  L.  9S^-^BtmeM, 
Crinua,  1032. 

9  HammomPs  ease,  d  Leaek,  C.  C.  1069.--3  RusseU,  Crimes,  1032, 
166a— 8  Eeisi,  Or.  Law,  SS^^Curwsuts Bmsk.  A  i,  <*.  l^mdmsts^ 
ibid, 
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property  in  pouession  of  the  person,  from  whom  they  are  taken/ 
It  was  upon  this  ground  that  this  Court  thought  itself  constrained 
lo  holdt  fn  the  case  of  the  XJnked  States  vs.  Davis^  (aiile, 
356,)  that  mere  choses  in  action  (such  as  a  private  promisaoiy 
note  for  money,)  were  not  personal  goods  within  the  purview  of 
the  act  of  1790.  It  was  presumed,  that  as  the  legislature  made 
use  of  language  importing,  almost  in  the  very  words  of  the  comr 
onon  law,  a  definition  of  larceny,  such  *^  personal  goods  "  only,  as 
might  be  deemed  property  in  possession  at  the  common  law,  were 
within  the  contemplation  of  the  act.  But  to  carry  the  exception 
farther,  and  exclude  money  and  coin  of  foreign  or  domestic  coior 
age,  which  are  in  the  strictest  sense  ''  personal  goods,"  having 
an  intrinsic  value,  would,  in  our  judgment,  be  to  indulge  a  lati- 
tude of  construction  not  properly  belonging  to  judicial  tribunals. 
The  natural  sense  of  the  terms  of  the  act  ought  to  be  adopted, 
uidess  the  context  affords  clear  proof  of  some  more  restrictive  ap- 
plication of  them.  Very  little  light  can  be  gathered  from  the  de- 
cisions of  the  EngUih  Courts,  upon  the  construction  of  tlieir  own 
statutes,  to  assist  us  in  this  part  of  the  inquiry.  .  In  the  first  place, 
as  has  been  already  intimated,  Courts  of  law,  in  cases  of,  capital 
felonies,  have  been  very  astute,  perhaps  unjustifiably  so,- to  es- 
cape from  the  literal  meaning  of  the  words,  and  to  create  cofjji^ 
tural  exceptions.  Such  a  proceeding,  if  it  may  be  property 
allowed  in  cases  affecting  life,  is  wholly  inapplicable  to  cases  of 
mere  misdemeanors,  and  to  other  cases  not  capital*  There  is  much 
masculine  sense  in  the  distinction  taken  on  this  subject  by  the 
Court,  in  the  case  of  the  Commonwtolik  vs.  Fisher,  (17  Mass.  R^ 
46.)  In  the  next  place,  there  is  not  a  single  decision  m  the 
English  books  to  our  knowledge,  which,  in  point  of  authority, 
ought  to  govern  in  the  construction  of  the  present  act ;  for,  in  no 
English  statute  are  the  objects  or  the  language  substantially  the 

4  4  Black.  Comm.  234.-2  Russdl,  Crimes,  1112.-2  East,  P.  C  597.— 
Anon.  Dyer  JR.  5,— Rex  vs.  Mmrris,  2  Leaeh,  C.  C.  52&— 3  insL  107, 
109.-^09.  Liu.  118  Ab— Co^eV  ccve,  8  a».  Jt  33  «. 
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same  with  ours.     There  are  other  accompanying  words,  or  other 

clauses  in  the  context,  explanatory  of  the  legislative  intent,  which 

might  well  authorize,  if  they  did  not  absolutely  require,  the  Court 

to  adopt  the  narrower  construction,  in  favarem  vita.     It  will  be 

sufficient  to  cite  a  few  of  the  more  prominent  cases  in.  drder  to 

establish  this  position.     In  Rex  vs.  Leighf  (1  Leadiy  C.  C  52,) 

k  was  held  by  the  Court,  that  stealing  money  was  not  a  capital 

larceny  within  the  statute  of  24  Geo.  2,  ch.  45.     The  words  of 

that  statute  are,  '*  all  and  every  person  &c.,  who  shall  fdoniou»- 

ly  steal  any  goodsy  wares^  or  merchandises^  of  the  value  of  40 

shillings,  in  any  skip,  bargee  &c.  upon  any  navigable  river,  or  in 

any  port,  be.  or  upon  any  wharf  or  quay,  adjacent  to  such  river 

or  port  J* "  The  Court  thought,  that  the  construction  ought  to  be 

confined  to  such  goods  and  merchandises  as  are  usually  lodged  ia 

ships,  or  on  wharfs  and  quays.     Reliance  was  also  placed  upon 

the  accompanying  words,  "  wares  and  merchandises,^^  (noscitur 

a  socHs,)  and  upon  the  clause  as  to  wharfs  and  quays ;  and  very 

properly,  for  it  was  difficult  to  presume,  that  the  legislature  had  a 

different  intent,  as  to  goods  in  ships,  and  on  wharfs ;  and  money 

is  not  usually  lodged  on  wharfs.^ 

In  the  act  of  1790,  there  are  no  such  accompanying  words; 
^  personal  goods  ^  stand  alone  in  the  text,  without  any  qualifying 
clause.  In  Rex  vs.  Chiy,  (1  Leach,  C  C.  241,)  which  was  an 
indictment  for  receiving  two  guineas,  which  were  stolen,  it  was 
held,  that  under  the  statutes  of  3  fV,  Sf  M.,  ch.  9,  ^  4,  and 
5  Ann,  eft.  31,  ^  5,  there  cannot  be  an  accessory  after  the  fact 
for  receiving  money.  The  statute  of  W.  Sf  M.,  ch.  9,  provides, 
that  "  if  any  person  fcc.  shall  buy  or  receive  any  goods  or  chat- 
tels, that  shall  be  feloniously  taken  or  stolen  froin  any  other  per- 
son, knowing  the  same  to  be  stolen,  he  &c.  shall  be  taken  and 
deemed  an  accessory  &c.  to  such  felony,  after  the  fact."  The 
statute  of  5  Ann,  ch.  31,  provides,  that  "if  any  person  be.  shall 
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raeei?e  or  buj  ang  goods  or  chaUeU^  thai  shall  be  feloaiously  tak- 
en or  stolen  &c«|"  b  the  same  general  terms,  as  that  of  IF.  ^ 
«ML*    The  judges,  in  the  construction  of  these  statutes,  seem 
uniformly  to  have  held,  that  the  words  ^*  goods  and  chattels " 
mean  such  goods  and  chattels,  whereof  larceny  could  be  coo- 
nutted  at  the  common  law,  upon  the  plain  ground,  that  the  bgps* 
lature  did  nol  intend  to  create  any  accessorial  offence,  except 
in  cases  where  there  was  a  principal  (^ence  already  commitled* 
k  is  certain,  that  guineas  are  *^goodi  and  chuttda^^*  in  the  com- 
mon law  sense  of  the  terms,  and  as  such,  sdbjectsof  larceny ;  and  it 
is  somewhat  difficult,  therefore,  to  account  for  the  decision  in  Rex 
▼B.  Chttf^  upon  the  principle  above  stated*    Mr.  Ea$i  supposes 
the  decision  to  have  proceeded  upon  the  ground,  that  the  statutes 
extended  only  to  the  receipt  of  such  kind  of  goods  and  chattels,  the 
property  in  which,  being  generafly,  and  in  its  own  nature,  capable 
of  being  ascertained  by  outward  marks  and  circumslanoes,  made 
it  more  difficult  for  the  thief  to  dispose  of  ifaem  without  the  aid  .of 
a  receiver,  by  whom  he  was  encouraged  and  pralected,  whereaa 
money  has  no  such  distinguishing  marks.^    This  giEOund  seems 
wholly  unsatisfactory ;  for  if  larceny  might  be  of  money  at  the 
common  law,  (which  cannot  he  doubted,®)  there  seems  no  jusC 
reason,  why  the  accessorial  offence  should  not,  if  the  words  of  the 
acts  did  not  convey  any  restriction,  be  held  co-extensive  with  the 
principal  oflbnce.    The  ground,  however,  such  as  it  is,  is  inappli- 
cable to  the  principal  o&nce,  and  is  limited  to  receivers.     In 
Rex  vs.  Morris^  (2  Leaeh^  525,)  it  was  decided,  that  the  receive 
er  of  bank  notes,  knowing  them  to  be  stolen,  was  not  punishable 
as  an  accessory  under  the  statute  o£  3  fV.  fy  JIT.,  c&.  9,  and 
5  Annj  ch.  31,  notwithstanding  the  express  declamtion  in  the 
statute  of  2  Geo.  2,  ch.  25,  (2  East,  P.  C.  598,)  tint  if  any  person 


«2£m<,  P.O.  743^744. 

7  2  Eas^  P.  C.  748.-2  RuneM,  Crimea,  1307, 1306. 

8  HawL  B.  1.  ci^  32»  §  35.-2  EL  Owim.  387. 


OCTOBSat  TERM,  1890.  549 


United  States  vs.  Moulton. 


shall  Steal  any  bank  notes,  be.  **  he  shall  be  deemed  guilty  of 
felony,  of  the  same  nature  and  in  the  same  degree,  be.  as  if  the 
offender  bad  stolen  or  taken  any  other  goods  of  like  value,  with 
the  money  due,  be."  upon  the  ground,  that  the  latter  statute  did 
DOt  reach  receivers  of  bank  notes  as  accessories  under  the  former 
statutes,  but  applied  only  to  the  principal  ofieoder  in  the  larceny* 
But  this  case  has  been  since  shaken  by  the  decision  in  Rex  vs, 
jDmui,  (2  Leack,  C.  C.  798.») 

These  are  the  most  material  cases,  and  they  fall  far  short  of 
establishing  the  proposition,  that  **  personal  goods"  Hi  the  act  of 
1790,  do  not  hiclude  coin,  or  money.  In  our  judgment,  it  would 
be  an  unjustifiable  departure  from  the  language  of  the  legislature 
to  hold,  that  coin  and  money  are  not  included  within  the  prohibi- 
tion* Tbey  are  equally  within  the  terms  and  the  reason  of  the 
enactment. 

In  reapect  to  the  bank  bills  included  in  the  indictment,  there  is 
much  more  difficulty*  I  agree  to  the  doctrine  of  Liord  Mansjieldf 
in  Miller  vs.  Alee,  (1  Burr,  R.  457,)  that  bank  notes  are 
usiiaHy  treated  in  the  common  business  of  life  as  money  and 
cash,  and  not  as  goods  and  chattels,  or  securities  for  money* 
But  that  case  turned  upon  very  different  cotisiderations  from 
those,  which  govern  in  the  construction  of  penal  statutes.  There 
the  only  point  was,  whether  bank  notes,  being  used  as  currency, 
the  owner  could,  in  case  they  were  stolen,  recover  them  against  a 
subsequent  ban&Jide  holder.  The  Court  adjudged,  that  he  could 
not,  upon  sound  principles  of  public  policy.  .  Now,  there  is  strong 
reason  to  believe,  that  bank  notes  were  not,  before  the  statute  of 
2  Geo,  ch.  25,  held  to  be  *^  goods  or  chattels,"  within  the  mean- 
ing of  the  statutes  of  fV.  Sf  M.^  and  Ann,  above  referred  to.  This 
is  not  decisive ;  but  it  affords  a  presumption,  that  in  the  opinion 
of  Parliament,  it  was  necessary  to  punish  the  larceny  of  bank 
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notes  hj  a  specific  description,  to  nomine.  Technically  speaking, 
bank  bills  are  merely  promissory  notes  for  the  payment  of  money ; 
and  they  may  be  declared  on  as  such.^*  They  are  not  in  all 
cases  treated  as  money ^  though  in  most  instances,  for  the  purposes 
of  civil  justice,  they  are  so.  In  The  Commonwealth  vs.  Carey, 
(2  Pick.  R.  47,)  the  Court  declared,  that  a  bank  note  might,  in 
an  indictment  for  theft,  be  described  as  a  promissory  note  of  the 
bank^  and  in  this  respect  it  was  not  distinguished  from  other 
private  choses  in  action.  In  Spongier  vs.  T^  Commonwealth, 
(3  Binn.  533,)  the  Court  seem  to  have  treated  bank  notes  as  no 
otherwise  the  subjects  of  larceny  than  as  statutable  enactments 
had  made  them  so.  And  Yeaies  J.  on  that  occasion  said,  that 
bank  and  promissory  notes  are  mere  choses  in  action.  But  in 
Commonwealth  vs.  Bower,  (1  Binn,  201,)  upon  an  indictment 
for  larceny  of  bank  notes,  the  Court  thought,  that  a  description  of 
them  as  the  *'  goods  and  chattels  "  of  the  true  owner  was  suffi- 
cient. The  same  doctrine  is  implied  in  Commonwealth  vs.  Rich- 
ards, (1  Mass.  R.  337.)  In  The  People  vs.  Holbrook,  (13 
Johns.  jR.  90,)  the  point  was  directly  decided ;  and  it  was  held, 
that  in  such  a  case,  "  goods  and  chattels ''  implied  property  or 
ownership.  But  in  each  of  these  cases  there  was  a  state  statute, 
which  made  the  larceny  of  bank  notes  a  substantive  offence  ;  and 
in  two  of  them,  the  state  statute  was  to  the  same  effect  as  that  of 
2  Geo.  2,  ch.  25 ;  and  it  is  not  impossible,  that  these  considera- 
tions had  an  influence  upon  the  decision. 

The  doctrine  in  JSTew  York  has  gone  farther ;  and  bank  notes 
have  been  held  liable  to  be  taken  in  execution  upon  k  fieri  facias, 
as  money.  Handy  vs.  Dobbin,  (12  Johns.  R.  220.)  This  de- 
cision would  be  entitled  to  very  great  weight,  if  it  stood  whdlly 
uncontradicted.  But  in  Massachusetts,  an  opposite  doctrine  has 
been  maintained.     Perry  vs.    Coates,  (9  Mass.  R.  537.)     Still, 
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there  is  this  material  difference  between  %ank  notes  and  otiier 
promissory  notes,  that  the  former  in  the  common  transactions  ot 
life  are  treated  as  money,  and  circulate  as  currency,  and  there- 
fore have,  in  themseh'es,  an  intrinsic  value  in  the  common  estima- 
tion of  mankind.     They  are  at  least  as  much  vtrithin  the  policy  of 
the  act  of  1790,  cA.  30,  and  as  important  to  be  guarded  against 
larceny  as  any  personal  property  whatsoever.     Under  such  cir- 
cumstances, the  Court  has  been  anxious  to  ascertain,  whether 
bank  bills  have  been  in  any  cases  of  a  penal  nature  treated  differ- 
ently from  any  other  choses  in  action ;  and  especially,  wheiher  in 
cases  of  statutable  larcenies,  they  have  been  distinguished  from 
other  negotiable  notes.     In   Rea:  vs.   Dean^  (2   Leach^  C.   C 
798,)  the  indictment  was  for  stealing  a  bank  note  of  tht  value  of 
j(20,  the  property  of  J.  M*,  in  his  dwelling  house.     The  statute 
of  12  .^nn,  ch»  7,  ^  1,  makes  stealing  '*  any  money,  goods^  chat' 
ieU^  wares  or  merchandises,  of  the  value  of  40  shillings,"  a  capi- 
tal offence.     It  was  objected,  that  bank  notes  were  not  "  money, 
goods,  ctiattels,  wares  or  merchandises,"  wiihin   the  purview  of 
the  statute.     But  the  judges  were  unanimously  of  opinion,  that 
they  were  ;  for  that  the  statute  was  intended  to  protect  every  spe- 
cies of  properly.     But  the  statute  of  2  Geo,  2,  cA.  25,  (2  East^ 
P.  C.  697,  698,)  already  referred  to,  doubtless  had  great  influ- 
ence in  the  decision,  since  it  put  the  stealing  of  bank  notes  upon 
the  same  footing  as  to  nature,  degree,  and  punishment,  as  the  steal- 
ing of  any  other  goods ;  though  this  ground  does  not  expressly  ap- 
pear in  the  opinion  of  the  judges.     In  Rex  vs.  Clarke,  (2  Leach^ 
C.  C.  1036,  4th  edit,)  the  indictment  was  for  larceny  of  certain 
bankers^  notes,  and  for  certain  pieces  of  paper,  of  the  value,  fitc. 
^ch  stamped,  and  re-issuable,  as  bankers'  notes,  payable  to  the 
bearer.     It  appeared  in  evidence,  that  the  notes  had  been  taken 
up  by  the  bankers'  agents,  and  were  stolen  from  a  parcel  in  their 
transit  to  the  bankers  for  the  purpose  of  being  re-issued.     The 
objection  was,  that  the  notes,  having  been  paid,  were  of  no  value, 
and  consequently,  not  the  subject  of  larceny.    The  prisoner  was 
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convicted ;  and  die  judges  held,  that  he  was  rightly  convicted. 
Mr.  Justice  Grose,  in  delivering  their  opinion,  said,  *'  The  ques- 
tion submitted  in  this  case  to  the  consideration  of  the  judges  was, ' 
whether  the  paper  and  stamps  are,  under  the  circumstances  of  the 
case,  the  svljeds  of  larceny  at  the  common  law;  or  in  other 
terms,  whether  they  are  the  property  of,  and  of  any  value  to,  J.  J. 
and  A,  £#.,  (the  bankers,)  who  were  unquestionably  the  owners. 
Tliese  gentlemen  have  paid  for  the  paper,  the  printing,  and  the 
stamps  of  titese  papers,  which  once  existed  both  in  character  and 
value  as  promissory  notes.     Their  character  and  value  as  prom- 
issory notes  were  certainly  extinct  at  the  time  they  were  stohn. 
But  even  in  this  state,  they  bore  about  them  a  capability  of  being 
legaRy  restored  to  their  former  character  and  pristine  value.     It 
was  a  capability,  in  which  these  owners  had  a  special  iuterest  and 
property.     The  act  of  re-issuing  them  would  have  immediately 
manifested  their  value,  as  papers,  &:c.     In  what  sense  or  mean« 
ing,  therefore,  can  it  be  said,  that  these  stamped  papers  were  not 
the  valuable  properly  of  their  owners.^  They  were  indeed  only  of 
value  to  those  owners ;  but  it  is  enough,  that  they  were  of  value 
to  them.     Their  value  to  the  rest  of  the  world  Is  immaterial. 
The  judges  are,  therefore,  of  opjpion,  that  to  the  extent  of  the 
price  of  the  paper,  the  printing,  and  the  stamps,  they  were  valua- 
ble property  belonging  to  tlie  prosecutors."  *"     It  cannot  escape 
observation,  how  strongly  every  word   of  this  opinion  applies  to 
the  case  of  bank  notes,  which  are  o*Jtstanding ;  and  it  is  to  be 
considered,  that  the  question  on  the  counts,  to  which  alone  the 
opinion  applies,  was,  as  to  the  larceny  at  the  common  law.    If 
bankers'  notes  payable  to  bearer  were  of  the  value  of  the  stamps, 
and  paper,  and  printing,  because  re-issuable,  and  therefore  to  be 
deemed  valuable  property,  the  subject  of  larceny,  .©ybr^iori,  bank 
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notes,  for  which  the  holder  must  be  presumed  to  have  given  val- 
ue,  and  which  have  in  his  hands  a  present  value  as  currency, 
must  be  deemed  such.     There  is,  indeed,  such  a  persua^ve  good 
sense  in  the  opinion,  that  one  feels  very  great  difficulty  in  escap. 
iog  from   its  conclusive  effect  in  cases  of  the  larceny  of  other 
mere  choses  in  action.     Rex  vs.  Ransom^  (2  Leach^  C.  C.  1090,) 
is  not  so  strong  in  its*  application.     But  Rex  vs.  V^yse^  (L  Ryan 
fy  Jtloody,  C,  C.218,}  not  only  affirmed  the  doctrine  in  Rex  vs. 
Clarkty  but  proceeded  a  step  farther.     It  was  there  held,  that 
bankers'  notes,  so  paid  and  reissuable,  were  not  only  subjects  of 
larceny  at  common  law,  but  might  be  described  in  tiie  indictment, 
(as  in  that  case  they  in  fact  were  described,)  as  "  goods  and  chat- 
tels "  of  the  owners. 

These  cases  distinctly  show,  that  in  modern  times,  Courts  of 
justice  in  penal,  and  even  in  capital  cases,  are  disposed  to  look  at 
the  real  nature  of  the  tilings  stolen,  and  though  they  are  in  form 
choses  in  action,  yet,  if  possessing  a  real  value  in  possession,  to  hold 
them  subjects  of  larceny.  The  choses  in  action,  which  were  held 
originally  not  to  be  the  subjects  of  larceny  at  the  common  law,  were 
tliose,  wluch  had  no  intrinsic  value,  (bank  notes  were  not  then  ki 
existence,)  and  did  not  import  any  property  in  possession  of  the 
person.  Can  it  be  truly  said;  that  bank  notes,  payable  to  bearer, 
and  passing  as  currency,  have  no  present  value  in  possession  ? 
The  present  indictment  has  described  them  as  of  the  value,  which 
they  purport  on  tlieir  face  to  promise  to  pay.  They  pass  as 
money  ;  they  are  received  as  money.  In  counts  of  justice,  they 
are  treated  as  money.  On  a  declaration  for  money  had  and  re- 
ceived, proof,  that  the  defendant  received  bank  notes  for  tlie  use 
of  the  plaintiff,  would  te  sufficient  to  maintain  the  action.  They 
have  a  present  value  in  possession,  not  as  a  mere  promise  to  pay 
money,  but  as  money  of  an  immediate,  positive,  exchangeable  val- 
ue. It  seems  to  us,  therefore,  that  it  would  be  an  over  refine- 
ment to  hold,  that  they  are  not  "  personal  goods  "  within  the  sense 
of  the  act  of  1790.    They  are  far  better  entitled  to  the  appella- 
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tion  of  "goods  aod  chattels,"  than  the  paid  bankers'  notes  lo 
Clarke  ^  Vyst^s  cases  abovementioned. 

Besides,  the  bank  notes  of  the  bank  of  the  Untied  Siate9^  hj 
the  express  provisions  of  the  charter,  (of  which,  as  a  public  act, 
we  are  bound  judicially  to  take  notice,)  are  receivable  in  pay- 
ments to  the  United  States ;  and  they  have,  therefore,  a  present 
value,  for  such  purposes,  as  cash.  The  sanie  cannot  be  said  of  the 
other  bank  notes,  stated  in  the  indicUnent.  But  we  are  still  en- 
titled to  consider  them  as  of  the  present  value  of  thetr  respective 
denominations,  as  they  are  so  alleged  in  the  indictment. 

If  this  were  an  indictment  at  common  law,  we  might,  as  to  ibe 
ktter  bank  notes,  have  some  hesitation,  tliough  the  cases  of 
Clarke  4r  Vjfse  would  certainly  'go  far  to  remove  any  technical 
scruples.  One  reason,  why,  at  the  common  law,  bonds  and  other 
choses  in  action  were  not  deemed  subjects  of  larceny,  was,  that 
they  could  not  be  used  as  property  in  possession  by  the  thief,  but 
were  suable  only  by  the  owner.  But  bank  notes,  payable  to 
bearer,  are  not  now  liable  to  such  a  consideration  $  for  they  are 
of  present  worth  and  value  to  the  holder,  and  pass  by  delivery. 
We  are  now  construing  a  public  statute ;  and  if  we  can  perceive, 
that  the  words  of  the  statute,  in  common  and  legal  understanding, 
are  large  enough  to  comprehend  bank  notes,  and  that  the  policy 
of  the  statute  applies  to  them  with  at  least  the  same  force,  that  it 
does  to  "  personal  goods''  in  the  most  restrictive  sense  of  the 
terms,  we  are  bound  to  givp  that  interpretation,  which  carries  the 
words  to  the  extent  of  the  mischief.  We  may  say,  as  the  judges 
did  in  J)ean*8  case,  (2  Leach^  C.  C.  798,)  "  that  the  statute  was 
intended  to  protect  every  species  of  property,"  which  may  be 
deemed  valuable  property  in  possession.  In  the  case  of  Rex  vs. 
Robinfony  (2  Leach^  C.  C.  869,)  the  judges  held,  that  6ajiifc 
notes  were  a  valuable  thing  under  tlie  statute  of  9  Oeo.  1 ,  cA.  22, 
respecting  threatening  letters,  which  uses  the  words  "money, 
venison,  or  other  valuable  thing^^    But  a  private  promissory 

1 1  ^if^J^  ^  vs^dct,  ^Leah,  C.  C.  958,  (Hh  edition.)-^  East,  P.  C, 
1110.— 2  i2uMett»  Otmct,  1830,  V<:. 
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note  has  been  held  not  to  be  so*  Rex  vs.  Majaf^  (2  Leach^  C.  C. 
894;  2  East,  P.  C.  118.)  A  distiDCtioD  is  here  manifeatly 
taken  between  choses  in  action,  which  are  mere  evidences  of  a 
debt,  and  those,  which  have  a  present  value  as  currency.  It  can 
scarcely  be  doubted,  that  under  the  statute  of  30  Geo.  2,  ch.  24, 
respecting  fabe  pretences,  bank  notes  roust  have  been  deem- 
ed *^  money,  goods,  ^ares,  or  merchandises,"  although  there  is 
no  case,  now  recollected,  which  turned  on  that  point.^^ 

Upon  the  whole,  the  Court  are  of  opinion,  that  the  bank  notes 
stated  in  the  indictment,  equally  with  the  coin,  are  personal  goods 
within  the  act  of  1790,  and  therefore  sentence  must  be  passed 
upon  the  prisoner  accordingly. 


John  Peters  et  ah,  vs.  Zgbediah  Rog£rs  and  Trustee. 

A  person,  vbo  is  a  citiseii  otMatnt^  having  his  home  and  inhabitancy  theca,  ii  nqt 
liable  to  be  »ueri  as  trustee  of  a  citizen  of  Jl/aine.  in  the  Courts  of  MassaekusetU 
under  the  .trustee  attachment  process,  (act  of  1794,  ch.  65,)  notwithstanHing^his  busl^ 
ne«  in  the  coaating  trade  compete  him  to  past  about  bal/  bis  time  in  Ma$»arhn, 

iNDEBiTATtrs  assumpsit.    The  only  question  was,  whether  the 
trustee  was,  upon  his  disclosure,  answerable. 

Barileit  and  Peabody,  for  the  trustee.  The  marginal  note  in 
the  case  of  Ray  vs.  Underwood  fy  Tr.  (3  Pick.  302,)  is,  "  A 
person  who  has  never  been  an  inhabitant  or  resident  within  this 
commonwealth,  but  who  only  comes  here  occasionally  in  the  day 
time,  is  not  liable  to  the  trustee  process."  And  such  is  understood 
to  have  been  the  construction  uniformly  held  by  the  Supreme  Ju- 
dicial Court ;  that  it  is  a  local  statute,  and  not  applicable  to  for- 
eigners, or  citizens  of  other  states.  The  case  of  TingJey  vs. 
Bateman  fy  TV.,  (10  Mass.  R.  343,)  holds  the  same  doctrine. 


M^ii*-«»«iik«-^ 
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There  oao  be  in  the  United  States  Court  no  such  difficulty  as 
sometinies  occurs  in  the  state  Court,  respecting  the  suit  beii^ 
brought  in  the  wrong  county ;  for  the  Circuit  Court  in  SuffiJk  is 
the  Court  for  every  county  b  the  state. 

The  objection  to  cbaiging  the  trustee  is,  that  the  statute  b 
local ;  and,  by  a  just  construction  equally  binding  on  all  Courts, 
it  cannot  apply  to  transactions  and  trusts  originating  out  of  the 
state,  or  to  persons  domiciled  in  another  state  and  casually  here* 
It  is  like  the  garnishee  process  in  London^  where  a  debt  arising 
out  of  the  jurisdiction,  is  not  attachable  within  the  city.  1  RoU. 
Mr.  554;  3  Lev.  23;  Show.  10. 

The  same  doctrine  is  held  in  Kidder  et  ai.  vs.  Packard  et  oZ., 
(13  Mass.  jR.  80 ;)  and  in  Picguet  vs.  Stoan  Sf  Tr.,  (4  Mason, 
443,)  the  Circuit  Court  held,  that  they  were  not  inclined  to 
give  a  larger  operation  to  the  statute  than  its  words  clearly  import* 

Kinsman,  for  the  plaintiff,  argued  as  follows : 

It  will  be  perceived  by  the  answer  of  the  trustee,  that  the  contract, 
by  virtue  of  which  he  had  possession  of  the  vessel,  was  made  in 
Boston,  that  the  vessel  was  in  Boston  at  the  time  the  trustee  was 
summoned,  and  that  Pierce  himseli^  although  his  family  resided 
in  Maine,  transacted  his  roost  important  business  in  Boston,  and 
that  "  the  course  of  that  business  led  him  to  spend  about  the 
same  period  of  time  in  both  places." 

We  think  the  above  mentioned  facts  are  sufficient  to  give  the 
Court  jurisdiction,  and  to  render  the  trustee  chargeable.  The 
statute  providing  the  trustee  process,  was  intended  to  remedy  the 
inconvenience  precisely,  which  existed  in  this  case.  It  provides, 
**  that  the  creditor  may  cause  the  goods  &ic.  of  his  debtor  to  be 
attached,  in  whose  hands  or  possession  soever  they  may  be 
found,"  where  such  goods  &c.  ''  cannot  be  attached  by  the  or- 
dinary process  of  law ; "  if  the  property  in  this  case  had  not  been 
pledged  to  Pierce,  being  within  the  jurisdiction  of  the  Court,  it 
might  certainly  have  been  aUached  in  the  ordinary  way ;  but  being 
in  Pierce's  possession,  and.  not  liable  to  atUchment  by  the  ordioa- 
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ly  process,  the  plaioiiff  ought  to  have  hfs  remedy  by  the  statute 
providing  for  foreign  attachaneot. 

As  to  the  cases  cited  by  the  other  side,  the  opinion  of  the  Courl 
in  Ray  et  ah  vs.  Underwood^  (3  Pick.  302»)  is  given  with  great 
caution,  the  circoiDslanees  being  all  stated,  as,  *'  that  the  person 
summoned  was  not  an  inhabitant  of,  or  resident  within,  any  town 
in  this  commonwealth,  but  that  he  only  came  within  it  occasional- 
ly in  the  day  time,"  making  clearly  a  distinction  between  an  in- 
habitant and  a  resident,  and  leaving  us  to  infer,  that  a  slight  varia- 
tion in  the  circumstances  might  have  made  a  material  difference 
in  the  result  of  the  case.  The  present  case  is  different  from  tbat« 
inasmuch,  as,  in  the  first  place.  Pierce^  the  trustee,  was  a  ren- 
dent  in  Boston  for  purposes  of  business,  and  it  so  appears  by  his 
answ^*  Again,  it  differs  from  the  case  in  Pickering ;  in  this, 
that  the  property  itself,  as  to  which  Pierce  is  supposed  to  be  trus- 
tee, was  also  here,  and,  in  this  last  respect,  there  is,  too,  a  wide 
difierence  between  the  present  case,  and  the  ci^e  of  Kidder  ei  ed, 
vs.  Packard  et  al.,  (13  Mass,  R,  80,)  as  will  appear  by  an  ex- 
amination of  that  case. 

The  cases  cited  from  the  English  books  seem  to  difier  from 
the  present,  in  the  same  particulars  as  the  American  cases,  and 
the  remark  of  the  judge  in  the  case  in  4  Mason,  446,  alluded  to, 
that  *'he  is  not  inclined  to  give  a  larger  operation  to  the  statute 
than  its  words  clearly  import,"  will  not,  we  apprehend,  prevent 
the  Court  from  giving  it  its  full  operation,  where  the  words  and 
intention  are  both  clear,  as  we  think  they  are  in  the  present  in- 
stance. 

It  is  further  objected,  that  "  the  statute  "  [the  statute  regulating 
foreign  attachment]  *'  is  local,  and  cannot  apply  to  transactions 
and  trtists  originatif^  out  of  the  stale,  or  to  persons  domiciled  in 
another  state  and  casually  here."  The  ground  stated  in  the  first 
clause  of  the  above  named  objection  is  entirely  assumed,  because 
the  transaction  in  the  case  in  question,  did,  in  fact,  originate  in 
this  stale.    According  to  our  view  of  the  operation  of  a  local  Jaw, 
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it  is  binding  upon  all  persons  and  property  within  the  limits  aod 
protection  of  the  government  where  such  law  exists.  The  at- 
tachment law  of  Massachusetts^  for  instance,  as  respects  other 
governments,  is  local,  and  yet  property  belonging  to  citiisens  of 
other  states,' and  passing  through  Massaduisetts,  is  liable,  wlule 
within  her  limits,  to  be  attached  by  her  laws.  What,  then,  should 
exempt  this  case  from  the  ordinary  operation  of  the  law,  where 
both  the  property  and  the  holder  of  it  are  actually  in  the  limits  of 
the  jurisdiction  of  the  Court,  and  within  the  precinct  of  its  officer  i 
•But,  however  the  law  might  have  been  before  the  passing  of 
the  late  statute,  (5^  1829,  ck.  124,  approved  March  12,  1830,) 
respecting  mortgages  of  personal  property,  to  which  the  OMirt  is 
respectfully  referred,  we  think  by  that  statute  it  is  now  settled. 
By  section  2  of  that  act,  it  is  clear,  that  the  vessel  io  this  case 
might  have  been  specifically  attached,  the  plaintiff  complyiqg 
with  certain  conditions  therein  mentioned ;  and  surely,  if  the  prop- 
erty were  so  much  within  the  jurisdiction  as  to  enable  the  creditor 
to  attach  it  by  the  2d  section  of  that  act,  it  must  also  be  so  far 
within  the  jurisdiction,  as  to  enable  the  creditor  to  pursue  tlie 
other  mode  pointed  out  in  tlie  1st  section,  if  more  convenient  or 
more  agreeable.  As  it  respects  the  jurisdiction  of  the  United 
States  Courts,  it  is  believed  to  be  every  day's  practise  to  sue  de- 
fendants in  states  where  they  are  only  transient  visitors,  and  not 
citizens  or  inhabitants ;  otherwise,  from  the  very  constitution  of 
the  Federal  Courts,  a  plaintiff  could  never  sue  in  the  Circuk 
Court  of  his  own  state,  unless  in  some  cases  specially  provided  for 
by  law,  such  as  those  arising  under  patents. 

Stort  J.  In  the  present  case,  the  plaintiffi  are  described  in 
the  writ  as  of  Boston ^  and  citizens  of  Massachusetts^  and  the 
principal  defendant  as  of  Bangor^  in  Maine,  and  a  citizen  of 
Maine,  and  the  trustee,  as  ^*  of  said  Boston,  mariner,''  without 
any  description  of  citizenship  whatsoever.  The  trustee  in  bis 
disclosure  avers,  that  at  the  time  of  the  service  of  the  plaintiff^ 
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writ  upon  him,  his  family  resided  at  Orrington^  in  the  state  of 
MainCj  and  that  said  Orringtan  was  the  residence  of  this  re- 
spondent when  at  home ;  that  for  many  years  before  the  service 
of  said  writ  and  since  that  period,  this  respondent  has  been  en- 
gaged in  the  coasting  trade  between  the  state  of  Maine  and  J3o«- 
iotij  purchasing,  transporting,  and  selling  cargoes,  and  that  the 
course  of  business  led  him  to  spend  about  the  same  period  of 
time  in  each  place.  The  answer  then  proceeds  farther  to  state, 
that  the  principal  defendant,  Rogert,  had  conveyed  to  him  five 
eighths  of  a  certain  schooner,  the  Chancellor^  as  security  to  in- 
demnify him  against  a  promissory  note,  which  he  had  signed  as 
surety  for  Rogers  ;  tliat  he  (the  trustee)  was  part  owner  of  the 
schooner,  and  had  employed  her  in  the  business  aforesaid  ever 
since  the  transfer,  and  from  Rogers*$  share  of  the  profits  had  in 
part  paid  the  note ;  and  that  the  vessel  is  now  in  Boston^  and  the 
five  eighths  of  Rogers  are  worth  more  than  the  debt  due  on  the 
note  be.  The  service  was  made  upon  both  principal  and  trustee 
in  tills  district. 

The  question  under  these  circumstances  is,  whether  the  party 
can  be  hoMen  as  trustee  under  the  trustee  attachment  act  of  1794, 
eft.  65.  In  the  construction  of  local  statutes  the  Courts  of  the 
Uniied  States  have  always  been  in  the  habit  of  respecting  and 
following  the  decisions  of  the  local  Cour^ ;  and,  it  has  been  al- 
ready intimated  in  this  Court,  that  we  are  not  disposed  to  enlarge 
by  implication,  in  cases  not  controlled  by  authority,  the  influence 
of  such  a  summary  remedy.  Picquet  vs.  Suwrn,  (ante,  35.) 
It  is  well  known,  that  by  the  provisions  of  this  process  no  person 
can  be  summoned  as  trustee  out  of  the  county,  in  which  he  lives, 
if  he  be  the  sole  trustee ;  and  if  he  is  so  summoned,  he  is  entitled 
to  be  discharged  upon  the  matter  appearing  by  plea,  or  otherwise, 
to  theCourt.^    In  Tingley  vs.  Baieman^  (iO  Jlfa».  R.  343,)  it 


1  See  JFUcox  vs.  MUls,  4  Mass.  R.  fHH.-^Davis  vs.  Marston,  5  Jtfw. 
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was  held,  that  wliere  the  plainliflTaficI  defendant  and  trustee  all  lived 
oat  of  the  state,  the  process  was  not  maintainable,  although  service 
was  made  upon  the  truslee  witliin  the  state.     The  Court  on  that 
occaaon  said,  "  there  is  a  plain  implication  in  another  provisioo 
of  the  statute,  that  a  person,  liable  as  trostee,  must  be  one,  who  at 
the  time  of  the  service  of  the  writ,  or  within  three  years  next  pfe- 
ceding,  has,  or  has  had,  his  residence  and  home  within  the  state ;" 
and  again,  ^  a  resident  and  inhabitant  of  another  state  is  not  in 
legal  contemplation  within  the  process  of  this  Court,  to  be  sunn 
moned  as  a  trustee."     In  Ray  vs.  Underwood^  (3  Pick.  R,  302,} 
k  was  held,  in  conformity  with  a  former  decision,  that  a  person, 
who  has  never  been  an  inhabitant  or  resident  within  any  town  of 
the  state,  but  only  came  within  it  occasionally  in  the  day  time  to 
look  after  some  of  his  property,  he  living  in  an  adfoining.lowa  of 
a  neighbouring  state,  was  not  liable  to  be  summoned  as  t  trustee. 
Iliese  authorities  appear  to  me  directly  in  point,  and  close  the 
question  now  before  this*  Court.    They   are  founded  in  good 
sense  and  convenience.     Upon  any  other  construction,  if  an  in- 
habitant of  another  state  should  be  sued  here  as  trustee  for  per- 
sonal property  locally  situate  in  the  state,  to  which  he  bekmgcd, 
he  could  be  obliged,  in  order  to  discharge  himself,   to  bring  the 
property  at  his  own  risk  into  the  state,  that  it  might  be  taken  in  ex- 
ecution, whatever  might  be  its  bulk  or  character,  a  ship  or  a  cargo 
of  lumber.     This  would  be  an  intolerable  grievance,  and  has  nev- 
er yet  been  claimed  as  a  r^htfid  exercise  of  jurisdtclioa  on  the 
part  of  this  comtnonweakh.    It  is  clear,  upon  the  disclosure  of 
the  trustee,  th^t  he  is  a  citizen  of  Mmne^  and  has  his  family  and 
home  there ;  and  he  has,  in  a  legal  sense,  no 'residence  or  inhabi- 
tancy in  Massachusetts.   Without  stopping,  therefore,  to  consider, 
whether,  as  a  citizen  of  MainCy  he  is  liable  to  be  sued  in  this 
Court  as  trustee  by  the  plaintiffs,  who  are  citizens  of  the  same 
state,  it  is  the  opinion  of  the  Court,  that  by  the  local  law  he  is  en- 
titled to  be  discharged,  and  he  is  accordwgly  discharged. 
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If  OM  defitodant  does  not  appear,  and  is  not  compellable  to  appeal,  and  is  a  necesM^ 
ry  party  to  the  bill  in  equity,  the  other  defendants,  who  have  appeared  and  answer- 
ed the  bill,  may  move  for  a  dismissal  of  the  suit  for  non-prosecution  of  the  bill, 
against  the  noo'appearing  defendant ;  and -the  Court  will  grant  a  Airther  tiaae  iir 
the  appearance  of  such  defendant,  if  it  seems  reasonable,  after  which  the  bill  is  to 
be  dismissed,  unless  such  defendant  appears  and  answers. 

JL  HiB  was  the  case  of  a  bill  in  equitjr,  brought  by  the  plaioti^  an 
alien,  and  a  subject  of  the  king  of  FranUy  as  administrator  of 
Jem  Chmde  Picqf^et,  late  of  Parist  in  the  kingdom  afiiresaid,  de> 
ceased,  intestate,  an  alien,  and  also  a  subject  of  France,  againat 
James  Swan,  who  was  described  in  tb^  bill  as  *^  a  citizen  of  th» 
United  States,  who  now  is,  and  for  the  last  twenty  years  has  been, 
an  resident  in  Paris  aforesaid,  and  not  having  an  inhabitancy  in 
any  of  the  said  United  Siates,^^  and  against  WiUiam  SuUivan  and 
others,  also  citizeus  of  the  conunonwealth  of  Massachusetts.  The 
bill  sought  payment  of  a  Jarge  sum  of  money,  asserted  to  be  due 
from  Swan  to  the  intestate,  and  charged,  that  the  defendants, 
SuUivan  and  others,  were  possessed  of  large  funds  of  real  and 
personal  estate,  belonging  to  Swan,  which  bad  been  conveyed  by 
Swan  to  them,  (eitber  directly  or  derivatively,)  in  the  manner 
set  forth  in  the  bill,  in  fraud  of  his  creditors*  The  biU,  therefore, 
prayed  process  against  Sioan,  and  all  the  other  defendants,  and  a 
discovery,  and  account  and  injunction,  and  satisfaction  of  the  debt 
which  was  due  to  the  intestate  out  of  the  funds  of  Sioan,  so  con-* 
veyed  to  the  other  defendants,  and  for  other  relief,  be. 

The  bill  was  filed  in  November  1829,  and  process  issued, 
returnable  to  the  rule  day  in  December  foUowing.  The  defend- 
ant Swof^  never  has  appeared.  All  the  other  defendants  ex« 
cept  Stoan  have  appeared  and  put  in  their  answers,  denying 
the  equity  of  the  plaintiff's  hill.     Exceptions  were  taken  to 

TOL.  V.  71 


r 


MS  MASSACHUSSTTS. 


Pioquet,  AdmV,  o*.  Bwnn  et  oL 


diese  answers,  which  remain  as  yet  undisposed  of;  and  the 
plaiati^  upon  leave  granted,  amended  bis  bill,  and  to  the  amend- 
ments 80  made,  no  answers  have  been  put  in. 

In  January,  1630,  the  plaintiff  obtained  an  order,  appobtiog 
Nathaniel  NUes^  of  Paris,  a  commissioner,  to  mftke  service  upon 
Stoan  in  Paris,  and  to  take  bis  answer  diereto.  The  coramis^ 
siooer,  on  tbe  7th  of  July,  1830,  made  return  of  the  commiasioD, 
that  on  the  7tb  of  April,  1830,  he  had  made  service  of  the  bill 
upon  iStfwn,  in  Paris^  by  reading  the  same  to  him,  and  informing 
him  that  he  would  attend  to  the  taking  of  bis  answer  to  tbe  bill,  if 
he  chose,  when  he,  the  commissioner,  should  be  requested* 
That  for  this  purpose,  he  had  kept  the  bill  and  commission  three 
months,  and  that  Swan  had  refused  to  make  an  answer  thereto, 
within  the  said  three  months;  and  therefore,  he  returned  the 
same.  The  commission  was  received  by  the  clerk  of  the  Coarr, 
and  filed  on  the  6th  of  September  following. 

On  the  1  Stb  day  of  tbe  same  month,  W.  t\  Otis  and  WiUam 
SuUittniy  on  behalf  of  all  the  defendants  excepting  Swan,  moved, 
that  the  bill  be  disrofssed,  setting  fortli  at  length  the  grounds  of 
dimr  molbn,  the  principal  points  of  which  were  in  substance  as 
fellows : 

(1.)  That  it  fully  appeared  from  the  plaintiff's  own  showing, 
that  the  real  parties  td  the  suit  were  ttie  complainant  and  said 
Swan,  and  that  the  other  persons  named  as  defendants  in  the  bill, 
could  not,  in  any  event,  be  made  accountable,  until  tbe  plaintiff 
had  first  established  a  right  against  said  iSii«fi. 

That  from  the  grounds  of  the  suit  as  set  forth  in  tbe  plaintiff's 
bill,  it  was  apparent  that  the  matters  of  defence  could  not  be  set 
forth  and  availed  of  by  any  other  party  than  said  Swanf  that  be 
was,  therefore,  a  material  and  necessary  party,  and  the  cause 
could  not  be  had  and  determined,  without  his  presence. 

(2.)  That  it  appeared  from  the  return  of  the  commissKNi,  is- 
sued by  the  Court  for  the  purpose  of  taking  the  answers  of  sakl 
Swan  at  Paris  under  oath,  that  he  declined  answering  or  sub- 
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mitting  himself  to  the  jurisdiction  of  the  Coait,  and  that  the  plain- 
tiff therefore  could  not  further  proceed  against  said  Sunn  in  this 
Court,  nor,  consequently,  against  the  other  persons  made  defend* 
ants  in  the  suit. 

(3.)  That  ev^n  if  said  Swan  was  within  the  jurisdiction  of  the 
CTourt,  and  had  appeared  and  answered  in  this  suit,  the  bill  of 
complaint  chained  no  such  sufficient  matter  of  equitable  jurisdic- 
tion, as  would  sOpport  the  case,  and  the  plaintiff  had,  by  bis  own 
showing,  a  plain,  complete,  and  adequate  remedy  at  law. 

(4.)  That  it  was  repugnant  to  the  fundamental  principles  on 
w4iich  Courts  of  chancery  proceed,  to  entertain  litigations,  which 
are  (bunded  on  mere  breaches  of  promise,  and  on  choses  in  ac- 
tion for  the  recovery  of  damages ;  that  a  party  having  such  a 
claim,  must  show  that  he  has  resorted  to  all  the  remedies,  which 
are  affi)rded  in  the  Courts  of  common  law,  without  success,  be- 
fore he  can  apply  for  aid  to  a  Court  of  equity ;  and  that  it  did 
not  appear  from  the  complainant's  bill,  that  there  was  not  a  com- 
petent tribunal  before  which  he  might  obtain  a  legal  remedy  for 
his  alleged  wrongs. 

On  the  27th  of  October  following,  Hubbard  and  Blair,  for  the 
plaintiff,  moved,  that  further  time  be  allowed  to  the  defendant 
SuHiny  to  appear  and  answer,  and  supported  their  raodon  by  the 
affidavit  of  the  plaintiff,  which  stated  that*he  had  good  reason  to 
believe,  that  Swan  admitted  the  justice  of  the  claim,  and  was 
wiiUng  and  anxious  to  appear  in  the  cause  and  make  answer 
thereto ;  but  that  he  could  not  put  in  a  sufficient  answer  without 
reference  to  documents  and  information,  accessible  in  the  United 
States  only.  That  during  the  time  given  him  to  answer  under 
the  commission,  he  was  confined  in  Paris,  but  expected  in  a  short 
time  to  be  released,  and  to  arrive  in  the  United  States  within  a 
short  period  ;  and  for  the  grounds  of  his  belief  in  these  statements, 
the  plaintiff  referred  to  certain  letters  from  said  Swan,  and  the 
commissioner,  addressed  to  himself,  his  counsel^  and  the  Court, 
which  were  attached  to  his  affidavit.  Both  motions  were  heard 
together  by  the  Court,  upon  the  request  of  counsel. 
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SvUioan  wad  OHi  Cot  the  defendants,  excepting  Stooa. 

When  manj  ptrcies  are  named  m  a  bill  bb  defimdnBlBy  and 
piocess  18  prayed  against  all  of  tbem,  and  scene  are  within  the  jo- 
risdiction  and  appear  and  answer,  and  others  are  not  within  die 
jttrisdsction  and  do  not  appear,  what  is  the  chaifoery  practice  in 
England^  in  such  case  f 

It  is  believedi  that  the  English  practice  is  to  see,  whether  the 
bill  is  to  framed,  that  the  Court  can  proceed  against  the  parties 
who  are  before  the  Court ;  and  if  it  can  decree  without  the  ab- 
sent parties,  or  can  so  decree  as  oofe  to  zSect  their  rights,  it  will 
proceed.  The  Et^Ush  Courts  notice  the  distinction  between 
*^  acUve  "  and  "passive^^  parties ;  and  when  the  former  are  ab- 
sent, it  cannot  decree.  In  1  Madd*  C.  P.  178,  it  is  said,  "there 
sometimes  arises  an  absolute  defect  of  justice,"  (ffom  the  absence 
of  parties,)  "  which  seems  to  require  the  interposition  of  the  le- 
gjfilature/' 

^  Active  "  parties,  are  those,  who  are  legally  or  beneficially  in*- 
terested  in  the  subject  matter,  or  result  of  the  suit*  When  sud^ 
parties  are  not  before  the  Court,  it  may  refuse  to  decree,  or  if  a 
decree  be  made,  it  may  be  reversed.  Whether  the  absent  party 
be  legally  or  beneficially  interested,  must  depend  on  die  charges 
in  the  bill.  Cooper^s  Treaiue  on  PL  33  et  seq.;  Polk  vs. 
Clinton,  (12  F«.  58',)  Fell  vs.  Brown,  (2  B.  C.  C.  276.) 

If  the  Court  in  this  case  can  only  examine  the  bill,  and  not  the 
answers,  it  appears  that  Stxfan  is  the  principal  party,  a^  supposed 
debtor,  and  as  cestui  gue  trust.  Adams  vs.  <S^.  Leger,  (1  Ball. 
^  B.  181.) 

If  the  answers  of  the  defendants,  who  have  appeared,  are  ex- 
aminable, then  it  clearly  appears,  that  prima  fade  the  absent 
party  is  the  only  party ;  as  those  defendants,  who  have  appeare4» 
are  not  even  necessarily  put  upon  their  defence,  until  a  right  is 
established  between  the  plaintiff  and  the  absent  party. 

In  such  a  case,  English  Courts  of  chancery  are  limited  by 
rules  common  to  all  Courts,  viz.  that  they  must  have  parties  be- 
fore them,  befictfe  justice  can  be  administered  between  parties. 


OCTOBER  TBRM,  1890.  £65 


Picqaet,  Adin*r» ««.  Swan  €t  a/. 


It  would  be  as  new  in  England^  as  it  would  be  here,  to  insist, 
dial  the  Court  ought  to  proceed  to  decree  between  parties,  who 
are  before  it,  because  other  necessary,  or  active  parties,  cannot 
be  compelled  to  appear. 

To  preTeot  a  demurrer  for  want  of  parties,  a  bill  sometimes 
charges,  that  a  party  is  beyond  the  jurisdictioD* 

In  such  case  it  would  depend  on  the  frame  of  the  bill,  wheAer 
the  absent  party  was  a  necessary  one,  or  not ;  and  in  such  case^ 
llie  question  would  arise  on  the  hearing. 

The  case  now  before  the  Court  arises  on  a  preliminary  mo- 
tion to  dismiss,  because  a  necessary  party  is  not  before  the  CourL 

The  plaintiff  has  charged,  that  this  party  is  out  of  the  jurisdic- 
tion, but  has  prayed  process  against  him*  The  plaintiff  has  done 
what  he  could  to  bring  him  in,  and  has  failed  to  do  so.  The 
I^aintiff  admits  the  necessity  of  that  party's  presence. 

It  is  not  doubted,  that  in  such  case  the  English  practice  would 
require,  that  the  bill  should  be  dismissed.  The  plaintiff  has  shown 
to  the  Court,  that  it  cannot  proceed  t 

Fintf  by  charging,  that  the  absent  person  is  an  indispensable 
party. 

Secondly^  by  charging  that  he  is  beyond  the  jurisdiction* 

TKirdly,  by  showing,  (from  the  commission  sent  forth  and  re- 
turned,) that  he  wiU  not  appear. 

No  case  has  been  found,  in  which  an  Englidi  Court  has  re- 
tained a  bill  under  such  circumstances. 

As  to  the  practice  b  the  VfiiUd  States.  The  chancery 
Courts  of  the  United  States  are  governed,  (1.)  by  the  con- 
stitution and  laws  of  congress  ;  (2.)  by  their  own  rules  of 
practice ;  (3.)  by  English  rules,  when  neither  of  the  former 
apply. 

These  Courts  are  of  limited  jurisdiction ;  and  it  is  too  well  set- 
tied  to  need  authorities,  that  the  jurisdiction  must  appear  on  the 
record. 
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(I.)  Has  this  Court  jurisdiction  between  the  parties  oo  the 
record  ?  Ex  parte  Graham,  (3  Wash.  C.  C.  R.  456  ;)  Picquet 
Stoan,  (aniey  54.) 

(2.)  Must  not  the  record  show,  that  the  Court  has  jurisdictioo 
over  all  the  parties  in  the  suit  ?  Strawhridge  ts.  Curtisy  (3  Cr. 
267  ;)  Corpo.  of  New  Orleans  vs.  Winter^  (I  Wheat.  92.) 

When  it  appears  on  the  record  that  the  Court  has  proper  par- 
ties before  it,  then  the  question  may  arise,  whether  it  has  all  the 
proper  parties  before  it.  On  this  question  several  adjudications 
appear.  Ex  parte  Graham^  (3  Wash*  C,  C.  R456  ;)  Harrison 
vs.  Cotucn,  (Peters's  C.  C.  R.  490 ;)  Joyet  al.  vs.  Wirtz,  (I  W. 
C.  C  5 1 7 ;)  RuaseU  vs.  Clark,  (7  Craneh,  88  ;)  Wormley  vs. 
Wormley,  (8  Wheat.  451  ;)  in  which  case  in  a  note,  West  vs. 
Randall  is  quoted  from  2  Mason,  181—190,  in  which  the  learning 
on  parties  is  exhausted.  Elmendorf  vs.  Taylor,  (10  Wheat. 
166;)  Maaowvs.  Hinde,  (12  Wheat.  196.) 

On  the  question  of  delay,  to  decide  whether  the  Court  wiH  re- 
tain a  bill  for  an  absent  party  to  come  in,  no  case  has  been  found 
in  the  English  books,  but  Fell  vs.  Brown,  (2  Broum^s  C.  C.  276.) 

It  does  not  appear  that  the  defendant  in  that  case  was  injuri- 
ously afiected  by  delay,  or  that  he  objected  to  it ;  nor  even  that 
the  suggestion  did  not  come  from  him.  He  was  ready  to  ac- 
count. 

The  motion  for  further  delay  is  addressed  to  the  discretion  of 
the  Court.  It  is  believed,  that  the  exercise  of  this  discretion  re- 
quires, that  all  the  circumstances  attending  these  long  continued 
litigations  should  be  adverted  to ;  and  that  the  Court  should  look 
into  the  answers  to  decide,  whether  delay  will  help  the  plaintiff. 

As  the  defendants  set  up  an  adverse  and  distinct  interest,  it  is 
suggested,  that  the  plaintiff  is  held  to  show,  that  there  will  be  a 
time  when  he  can  proceed  with  the  presence  of  the  now  absent 
party ;  because,  if  that  party  should  ever  return,  he  may  proceed 
anew. 
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The  difierence  to  hira,  between  retaining  this  bill  and  begin* 
ning  again,  is  trifling.  To  the  defendants  it  is  a  nx>st  serious 
evil,  and  a  damage  for  which  they  know  not  of  any  retnedy 
against  this  party.  A  judgment  against  him  for  the  wrong  done, 
if  it  should  be  found  to  be  a  wrong,  may  be  fruitless  as  to  com- 
pensation. 

In  Livingston  vs.  Gibbons,  (4  J.  C.  R.  [JV.  F.]  99,)  the 
doctrine  of  appearance  is  recognised  and  stated. 

Hubbard  and  Blair,  for  the  plaintiff. 

(1.)  As  to  dismissing  the  bill. 

When  one  party  is  out  of  the  jurisdiction,  and  the  other  parties 
within  it,  the  practice  is,  to  charge  that  fact  in  the  bill ;  and  if  ad- 
mitted in  the  answer,  or  proved  in  the  cause,  the  Court,  if  the 
property  in  dispute  is  in  the  power  of  the  other  parties,  may  act 
upon  the  property,  notwithstanding  the  absent  party  is  not  before 
the  Court.  1  Bro.  Ch.  250 ;  1  Sch.  fy  Lef.  240 ;  2  Bro.  Ch.^ 
277  ;  1  Vem.  487 ;  2  Bro.  Ch.  395  ;  4  Ed.  Mitf.  164 ;  1  Ves. 
386  5  Pr.  Ch.  83;  2Jltk.  510;  2  Bro.  Ch.  399;  Mitf.  PI 
164;  2  Sim.  fy  Stw.  219;  11  Wheat.  132;  4  Ed.  JUitf.; 
Bunbury,  200;  16  Ves.  jr.  326;  Blak.  Ch.  Pr.  20;  Eq. 
Cos.  Abr.  74 ;  4  Eq.  Rep.  S.  Carolina,  343 ;  1  Montague 
Dig.  66;  3  Craniji  R.  220;  10  Wheat.  166;  Mitf.  134; 
2  Mason  R.181;  1  Fes.  385. 

K  the  absent  party  is  required  to  be  active  in  the  perform- 
ance of  the  decree,  as  if  a  conveyance  by  him  be  necessary,  or 
the  foreclosure  of  a  mortgage  against  the  original  mortgagor, 
the  Court  cannot  proceed  to  a  determination  against  the  absent 
party.     1  Turner  fy  Veneble,  93,  (6rA  ed.) 

If  absent  parties  are  merely  passive  objects  of  the  judgment  of 
the  Court,  they  will  proceed  against  the  defendants,  who  are  be- 
fore the  Court.  I  Grant  Ch.  Pr.  25,  {2d  ed. ;)  2  Mod. 
Ch.  Pr.  177. 

As  to  service  on  Swan.  Service  of  a  subpoena  upon  a  defend- 
ant while  abroad,  as  in  Scotland,  seems  to  be  good.    But  not 
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opoo  a  fareigner,  restdkig  in  a  IbreigQ  eountrj.      1  Aad 
CA.  Fr.  78,  (3d  $d.;)  I  Omirt  Ch.  Pr.  78,  (M^J.) 
(3.)  Plaintiff's  rooCioQ  for  tirae  to  enable  Swn  to  appacr 


If  plaintiff  snier  diree  lemis  after  answer  fied,  without  Caking 
any  steps  in  the  cause,  the  defendant  may  move  to  have  the  bil 
dismissed  for  want  of  prosecution.  1  Jiewlitnd  Ck^  Pr*  MO, 
(Eijg-ZwA  erf.  1819;)  15  Vez.jr.  291 ;  16  Vez.  jr.  127-904; 
3  Vez,  fy  Beames^  I ;  1   Harrigon,   Ch.  401,  {FmrcmfB  erf.) 

Where  there  are  a  number  of  defendants,  and  some  abroad, 
and  the  plaintiff  is  in  prosecution  for  an  answer,  the  Coort  will 
not  dismiss.  2  Atk.  604 ;  fbiuff  SaKettor,  33  to  80,  as  to  time 
given. 

Where  there  is  a  plea  and  answer,  the  b8l  will  not  be  diamiaaed 
tin  iheplea  b  argued.     BamarditUm  JR.  280;  2  Fes.  jr.  287* 

After  an  order  to  amend,  the  defendant  cannot  dismiss  the  biB 
for  want  of  prosecution,  until  three  terms  after  bb  answer  to  the 
amendments.  14  Vez.  jr.  208;  1  Newiand  Ck.  Pr.  243, 
244;  1  Turner  Ch.  Pr.  345,  {English  erf.  1817;  JEIcirr. 
Ch.  Pr.  31,  (erf.  <^  1808 ;)  1  Vez.  ^  Beames,  523. 

Upon  the  first  application  to  dismiss,  the  plaintiff  undertakes  to 
speed  the  cause.  After  the  expiration  of  another  term,  defend- 
ant may  move  it  again,  and  then  the  undertaking  is  special* 
iS^Vez.jr.  455;  3  Bro.  Ch.  191. 

Stobt  J.  There  are  two  motiooa  before  the  Court ;  one  ca 
behalf  of  ail  the  defendants,  except  Swanj  to  dismiss  the  bill  as 
account  of  its  non-prosecution,  and  the  ioability  of  the  plaintiff  lo 
procure  an  appearance  and  answer  from  Swan.  The  other  on 
behalf  of  the  plaintiff,  for  further  time  to  procure  the  appearance 
and  answer  of  SiffaUj  groumled  npon  the  affidavit  and  papers  ae- 
companying  the  motion. 

Upon  the  actual  structure  of  the  bill  it  is  very  clear,  that  Swan 
is  a  necessary  party,  and  that  no  relief  can  be  iMd  agiainat  the 
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ortier  defendanto  until  the  debt  is  eMaUUhed  againtc  him.  The 
whde  frame  of  the  biO  points  t6  this  conelustOD^  and  the  process 
Md  prodeedhigs  to  eompel  Swan  to  c6niie  in-  all  sbov^^  tbac  be  is 
deemed  an  indispensable  party,  or  in  the  sense  of  a  Court  of 
Chancery,  an  active,  and  not  merely  a  passive  party*  The  ioh 
portance  of  having  the  person  before  the  Court,  whose  uiterests^ 
are  to  be  bound  by  an  account  or  debt,  is  very  forcibly  iiiustrated 
by  the  case  of  JPeB  vs.  Brown^  (2  Broum,  Ch.  C«t.  376.) 

It  is  not,  however,  necessary  at  this  time  to  enler^into  any  coo- 
sideration  of  the  question  of  parties,  since  the  plaintiff,  by  making 
Storm  a  party,  is  bound  to  proceed  against  him  as  such,  or  to  dis- 
miss Mm  wboHy  from  the  bill. 

The  general  principle  is  perfectly  well  settled,  that  tlie  defend^ 
ant  may  have  the  bill  of  the  plaintiff  dismissed  foi^  noD-prosotu- 
don,  if  the  plaintiff  does  not  proceed  therein  widiin  a  reasonabki 
time.  In  England^  if  the  plaintiff  sufier  three  terms  to  elapse 
afler  answer  filed,  without  taking  ai^  steps  in  the  oanse,  the  de^ 
fendant  may  move  to  have  the  bill  dismissed  for  want  of  prose^ 
CQlioh.  And  the  plaintiff,  upon  SQch  an  application,  can  give  no 
Other  answer  than  an  undertaking  to  speed  the  cause.  If,  after 
such  an  undertaking,  another  term  expires  withoat  the  plaintiff's 
takuig  any  steps  in  the  cause,  the  defendant  is  then  entided  agais 
to  move  for  a  dismission,  which  is  granted  of  course,  unless  the 
plaintiff  ehters  into  a  special  undertaking*^  This  practice  seems 
wholly  inapplicable  to  the  Circuit  Courts  of  the  United  Stateii  ae 
it  Would  operate  the  most  vexatkMis  and  ui^aadfiable  ddays,  con* 
siderir^  the  great  intervals  between  the  terms  of  oor  CooitiC 
The  practice,  howetf^r,  such  as  it  is,  looks  to  the  case,,  where-  e 
sde  defendant  answering  insists  upon  the  right  to  diMtiissi 

The  present  is  a  case,  where  co-defendants^  having  aoswecedi 
iifsist  opott  the  right  to  dismiss  the  bill  on  aecoUBt  of  the  nio- 
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prosecutbn  of  the  same  against  iStntan.  It  would  be  an  intolenir 
hie  grievaDcey  if  co^efeodaius  could  not  iunst  upon  such  a  right ; 
jbr  it  migbt  otherwise  happen,  that  the  cause  could  not  be  broiigbt 
to  a  hearing  against  them  alone ;  and  thus  they  might  he  held  in 
Court  for  an  indefinite  period,  perhaps  during  their  whole  lives, 
and  very  valuable  property  in  their  hands  be  incapaUe  of  any  safe 
alienation.  No  court  of  justice,  and  least  of  all,  a  Court  of  equi^, 
could  be  presumed  to  su&r  its  practice  to  become  the  instrument 
of  such  gross  mischief.  We  accordingly  find  it  very  clearly  es- 
tahlished,  that  a  co-defendant  possesses  such  a  right*^  That  right, 
however,  in  England^  seems  governed  very  nearly,  if  not  alto- 
gether, by  the  same  rules,  which  apply  to  the  case  of  a  single  de- 
fendant. 

It  may  not  be  fit  for  this  Court  to  follow  the  EngU$h  practice 
without  modification ;  but  the  spirit  of  that  practice  clearly  indi* 
cates,  that  where  there  has  been  no  afibcted  delay,  the  rule  to  dis- 
miss ought  not  to  be  peremptory  in  the  first  instance.  Time 
ought  to  be  given  to  the  plaintiff  to  relieve  the  cause,  if  poaiAle, 
from  the  difficulty  of  the  non-appearance  of  the  other  defendant. 
In  the  present  case  the  plaintiff  has  been  guilty  of  no  laches.  He 
has  used  all  commendable  diligence  to  procure  the  appearance  of 
Swan.  He  has  sent  a  commission  to  give  him  notice  of  the  suit, 
and  to  take  his  answer.  Swan  has,  indeed,  decUned  at  present 
to  answer.  And  if  the  case  stood  solely  upon  the  commissianer^ 
return,  there  would  be  no  use  in  any  farther  delay  j  and  the  biU 
might  be  at  once  dismissed.  But  the  affidavit  of  the  plaintiff  and 
die  other  papers  accompanying  his  raodon,  do  not  demonstrate  a 
determination  on  the  part  of  Swan  never  to  appear,  and  make 
answer  to  the  suit.  On  the  contrary,  he  expresses  a  readiness  to 
do  so  at  a  future  time. 

It  is  true,  that  under  the  limited  authority  confided  to  the  Cir- 
cuit Courts  of  the   United  States,  Swan  cannot  be  coropeUed  to 
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appear  and  answer  the  present  bill.  I  do  not  now  go  into  a  con- 
sideration of  this  subjacty  having  had  occasion  to  express  my 
opbion  at  large,  in  the  recent  case  of  Picquet  vs.  iSioan,  (atUey 
jp.  35.)  But  Swan  may  appear,  if  he  choses,  and  answer  the  bill ; 
and  if  he  should  so  do,  there  is  not,  as  I  conceive,  any  want  of 
jurisdiction  in  the  Court  to  entertain  the  cause.' 

I  am  fully  aware  of  the  extreme  inconyieoces  resulting  to  the 
co-defendants  from  this  protracted  litigation ;  but  the  Court  is  bound 
to  guard  itself  against  any  undue  influence,  which  such  a  circum- 
stance is  well  calculated  to  produce.  This  question  must  be  de- 
cided (ipon  principles  applicable  to  all  cases  of  a  like  nature. 
Unless  Swan  should  appear,  there  must  be  a  dismissal  of  the  b3L 
That  is  the  common  course,  when  persons,  who  are  necessary  par- 
ties, refuse  to  appear,  and  the  Court  has  no  power  to  reach  them 
by  it  process,  and  compel  them  to  become  parties.  It  was  the 
ultimate  fate  of  the  ease  of  RusseU  vs.  Clarke^  Ex^rs^  (7  Cranch^ 
09,)  after  it  was  remanded  to  the  Circuit  Court. 

What  the  Court  propose  to  do  under  all  the  circumstances  of 
this  case,  is,  to  pas&  an  order  giving  farther  time  to  the  plaintiflTto 
procure  the  appearance  and  answer  of  Swan^  until  the  rule  day  in 
May  next ;  and  in  case  no  such  appearance  and  answer  shall  be 
filed  on  or  before  that  time,  then,  that  the  plaintiff's  bill  do  stand 
dismissed  without  prejudice  to  the  merits,  and  that  the  defendants, 
except  SwaUf  do  recover  their  costs. 


8  See  Harrison  vs.  Botvan,  1  Petert*8  Or.  R,  489. — Logan  vs.  Patricia 
5  GWmd^  a6&--P0«ar«/ VB.  J>urvA<,  4  Cywidk,  it  421. 
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Uhited  States 
Vasuinotoh  Munroe  and  Elijam  Lobino. 

To  entitle  tbe  UttiUi  Statts  to  a  priority  of  {myment,  under  the  65th  section  of  lA 
oollectiott  act  of  1798^  ch.  128,  out  of  funds  in  the  bands  of  assignees,  there  most  be 
•  g$»nmi  Msignment  by  the  debtor  of  cR  hit  property.  A  panial  atrignmeat  ofn 
pOKtioo»  bonireTer  laijge,  without  fraud,  is  not  lufficient 

In  what  cases  a  Court  of  equity  will  reform  a  written  instrument,  upon  the  ground  of 
■ibcake.  The  mistake  must  be  made  out  by  the  cleazest  and  most  vjie^vocal 
evidence. 

SembUt  that  the  Couh  would  not  reform  il  to  :be  prejudice  of  bona  fide  purchasers 
witbont  notice. 

jLHis  was  a  bill  in  equity,  brought  by  the  United  Siatet  againaC 
the  defendants,  as  assignees  of  Samud  Langion,  to  ^force  thdr 
rig^t  of  priority  of  payment  of  debts  out  of  the  e0ects  of  La^gton^ 
assigned  to  the  defendants  for  the  payment  of  bis  creditors.  The 
cause  was  brought  to  a  hearing  upon  tb^  bill,  aosw^ra  v^  eyir 
4^qce« 

DunUqfi  District  A(tompy,  for  Uie  UmiUd  SiaUs. 

The  celebrated  rule  of  reasoniqgy  laid  dow^  by  Lofd  ^ftpof 
in  his  Reading  upon  the  statute  of  uses,  may  well  be  a^c^ited  la 
this  case.  He  says,  "  The  nature  of  an  use  is  best  discerned  hg 
considering  what  it  is  not,  and  tbep  what  i|  is ;  foe  it  is  the  nature 
of  all  human  science  and  knowledge  to  proceed  most  safely^  tgf 
negatives  and  exclusives,  to  what  is  affirmative  and  inclumve.'' 
So  here  it  would  be  better  ascertained  what  cases  were  ipclv^^d 
within  the  statutes  giving  a  priority  to  the  United  Sicdee^  by  firat 
considering  what  cases  were  excluded  from  these  statutes.  The 
cases  decided  against  the  priority  of  the  United  States^  are, 
where  mortgages  and  pledges  of  certain  specified  property,  par- 
tial conveyances  in  the  course  of  business,  as  contradistinguished 
from  general  assignments,  have  been  upheld  against  the  United 
States.  In  the  case  of  the  United  States  vs.  Hoe  et  a/., 
(3  Cranehf  91,)  a  mortgage  of  part  of  the  debtor's  property  was 
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upheld,  aad  the  Court  there  say,  that  "  there  must  be  fsucb  a 
£|BO«rttl  divestment  of  property  as  would  be  equivaieet  to  insol- 
▼ency  in  its  technical  sense,"  to  entide  the  United  States  to  a 
priority*     In  JBardett  vs.  Prinee,  (5  Cranch,  431, )» the  Court 
GQOsider  the  words  ''  insolveiicy  "  and  ^  bankruptcy  "  as  "  sy- 
BQoymous,"  and  in    Corkord  vs.  Atlantic  Insurance  Campangy 
(1  PekrSf  43i9,)  the  Court  say, "  insolvency,  in  the  sense  of  the 
statute,  relates  to  such  a  general   divestment  of  property,   as 
would,  in  fact,  be  equivalent  to  insolvency,  in  its  technical  sense.** 
In  United  States  vs.  Clarke^  (1  Fame,  640,)  the  Court  say,  that 
the  omission  in  an  assignment  of  a  part  '^  to  evade  the  statote,"  is 
not  the  only  illustrauon,  and  that  the  assignment  must  be-  '^  the  as* 
aignment  of  all,  as  eantradistinguished  from  a  partial  assignment." 
In  1  Cookers  Bankrupt  LaWy  102,  the  distinction  is  taken  be- 
tween partial  asagnments  which  are  in  the  course  of  fair  trade, 
and  those  which  are  considered   general   and  technically  total, 
though  there  may  be  omissions  of  some  small  portions  of  a  debt- 
or's property*     In  the  latter  case,  the  exceptions  or  reservations 
do  not  prevent  the  assignment  from   being  considered  general* 
From  these  authorities  it  is  inferred  and  contended,  that  where, 
instead  of  a  legal  insolvency,  a  party  makes  a  voluntary  bank- 
niptcyi  &nd  delivers  over  and  assigns  the  bulk  of  bis,  property  to 
assignees,  to  secure  the  payment  of  his  debts,  the  assignment  is  a 
general,  as  contradistinguished  from  a  partial  one,  although  there 
may  have  been  some  reservations  by  the  debtor,  either  with  a 
fraudulent  design  against  the  United  States,  or  creditors,  or  from 
accident*    In  most  cases  of  assignments,  there  is  a  reservation  of 
hoQseliold  furnilure,  or  a  small  allowance  to  the  insolvent  debtor ; 
and  if  such  reservations,  as  one  of  a  library  of  books,  or  a  little 
family  plate,  and  things  of  that  sort,  can  prevent  such  assignments 
froiQ  being  considered  general,  the  priority  of  the  United  States 
in  those  states  yr\m^  tber«i  are  no  bankrupt  laws,  is  in  fact  de- 
atroiyedU 
ITetchm-f  for  the  defendants,  e  contra. 


574  MASSACHUSETTS. 

United  Scatei  v«.  Manroe  ei  cf. 


Stort  J.  The  present  bill  seeks  payment  of  certain  judg- 
ment debts  due  to  the  United  States  upon  custom-bouse  bonds, 
out  of  the  effects  of  Samuel  Langtoriy  assigned  to  the  defendants, 
Munroe  and  Loring.  The  collection  act  of  1799,  ch.  1 28,  ^  65^ 
gives  a  priority  of  payment  to  the  United  States  in  certain  cases 
of  insolvency,  and  among  others,  in  cases  "  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  bis  or  her  debts,  shall  have 
made  a  voluntary  assignment  thereof  for  the  benefit  of  bis  or  her 
creditors." 

The  bill  asserts  two  grounds,  upon  which  the  United  States 
may  maintain  their  claim.  ( I .)  That  there  was  in  this  case,  a  gen- 
eral assignment  by  Langton  of  all  his  property ;  (2.)  that  it  was 
the  intention  of  all  the  parties  to  the  assignment,  that  the  clause  in 
the  assignment,  providing  for  a  priority  of  payment  upon  custom- 
bouse  bonds  due  to  the  United  States^  should  apply  to  all  the 
bonds  of  Langton  then  owing  to  the  custom-house,  and  not,  as 
the  terms  of  the  assignment  purport,  to  those  bonds  only,  apoa 
which  Munroe  was  surety. 

In  cases,  where  the  United  States  seek  to  enforce  such  a  pri- 
ority upon  the  ground  of  a  general  assignment,  it  is  necessary, 
that  the  bill  should  expressly  aver,  that  the  assignment  does  cover 
and  convey  all  the  property  of  the  debtor.  If  the  assignment  be 
general  in  its  words,  so  as  to  include  all  his  property,  the  allega- 
tion may  be  in  general  terms  referring  to  the  assignment.  But 
where,  as  in  the  present  case,  the  assignment  purports  upon  its 
face  to  convey  specific  property  only,  and  not  to  be  universal  in  its 
operation,  it  is  necessary,  that  there  siiould  be  a  direct  averment 
in  the  bill,  that  the  assignment  did  in  fact,  though  not  in  form,  in- 
clude all  the  debtor's  property,  so  as  to  operate  virtually  as  a  gen- 
eral assignment.  If  any  portion  be  omitted  fraudulently  to  evade 
the  statute,  or  unintentionally  and  by  mistake,  when  the  object 
was  a  general  assignment,  in  each  of  these  cases  the  bill  should 
mclude  an  averment  to  meet  the  case,  and  obviate  the  difficulty. 
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So  ia  relation  to  the  case  of  an  asserted  mistake  in  the  language 
of  the  instrument,  differing  from  the  intention  of  the  parties,  if  the 
bill  seeks  to  correct  that  mistake,  and  reform  the  instrument,  and 
obtain  the  conseqent  relief,  it  is  not  sufficient  to  allege  generally, 
that  the  intention  was  difierent ;  but  there  must  be  an  express 
averment,  that  the  instrument,  as  existing,  differs  from  the  inten- 
tion of  the  parties,  stating  the  particulars ;  and  the  bill  must  con- 
clude with  a  prayer  for  the  correction  of  the  mistake,  and  a  de- 
cree according  to  the  reformed  instrument.  It  might  be  ques- 
tioned, whether  upon  a  critical  examination  the  averments  are  so 
perfectly  explicit  in  this  bill,  as  to  preclude  all  doubt.  However, 
1  throw  out  these  observations  rather  for  consideration  in  other 
cases,  as  the  parties  have  taken  no  objection,  and  the  cause  has 
been  argued  upon  the  merits* 

There  is  another  question  as  to  parties,  whether  all  the 
proper  parties  are  now  before  the  Court.  Langfon  is  no  party 
to  the  bill,  though  he  has,  in  writing,  expressed  a  willingness  to  be 
made  one,  and  to  submit  to  any  decree  made  by  the  Court.  But 
he  is  certainly  the  primary  debtor,  and  might,  if  he  pleased,  con- 
test the  debts  due  to  the  Untied  States,  or  prove  a  satisfaction  of 
them.  He  is  certainly,  therefore,  a  proper  party  for  the  protec- 
tion of  bis  own  interests,  as  well  as  those  of  the  assignees* 

But  the  answer  of  Munroe  discloses  another  important  fact } 
and  that  is,  that  since  the  assignment  was  made,  he  has  himself 
become  insolvent,  and  has  assigned  to  certain  persons  all  his 
property,  including  all  that  passed  for  his  benefit  under  the  as- 
signment o(  Langton;  and  his  [Munroe^s]  assignees  are  not  par- 
ties tb  the  bill.  Now,  in  point  of  fact,  it  appears,  that  Munroe 
was  the  principal  creditor  of  Langton  ;  that  he  was  also  indorser 
and  surety  for  a  large  amount ;  and  the  assignment  of  Lanpon 
provides  for  the  entire  payment  of  all  debts  due  to,  and  liabilities 
ofMunroey  before  tlie  satisfaction  of  any  other  debts.  The  an- 
swers also  establish,  that  the  proceeds  of  the  property  under  the 
aasignmeot  fall  far  short  of  loderoDifying  Munroe  for  these  debts 
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and  liabilities.  The  other  assignee,  Lofing^  is  bot  noirliimny  io- 
terested.  If,  therefore,  the  object  of  the  present  bill  be  (ask in 
fact  is)  to  reach  the  efects  of  Langton  in  the  bands  of  the  89* 
signees  of  Munroe^  they  oiiglit  to  be  made  parties  to  Ae  bill.  If 
the  object  were  only  to  charge  Munrae  and  Ijoring  perscMiaHiri 
(the  latter  does  not  appear  to  have  any  part  of  the  property  in  faii 
bands,)  and  to  get  a  decree  against  them  for  the  artlonQfy'  it  m^ht 
be  otherwise.  But  as  to  MunroBy  a  personal  deete^  tv«iikl'b< 
useless,  for  he  is  already  insolvent. 

The  questions,  however,  which  the  parties  hefyfb  Ae  Cdurt 
are  most  anxious  to  dispose  of,  if  decided  in  favour  of  Ae  de** 
fendants,  will  render  the  further  consideration  of  the  qtiesdon  of 
parties  unnecessary.  How  far,  then,  are  the  grounds  of  the  bffl 
maintained,  in  point  of  fact  and  evidence  f  Intbe  6Yst  {rface,  vnts 
this  the  case  of  a  general  ai^signmetit  f  The  doctme  of  Ae  Su- 
preme Court  of  the  United  States,  is>  that  no  assignmeiic  is  withiQ 
the  statute  unless  it'is  general,  and  include  all  the  debtor's  prep* 
erty.  It  must  be  such  an  assignment,  as  amounts  to  a  folai  di- 
vestment of  all  his  interest  and  estate.  If  it  be  a  partial  assigi^ 
ment  only,  it  is  wholly  immaterial,  how  much  or  bow  litde  it  kh 
eludes;  whether  nine-tenths  or  ninetynline  bandfeddu;  soal-' 
ways  that  the  omission  be  not  by  frat)d  of  mtstake;  Noiv,  the 
answer  of  the  defendant  Munroe  utterly  denies,  Chat  to  point  of 
fact  the  assignment  did  include  all  the  debtor's  property,  or  was 
intended  to  include  all.  The  assignment  does  not,  in' form,  pup- 
port  to  convey  all ;  but  only  specific  and  enumerated  portions  df 
properly.  The  wiiole  evidence,  including  tb«t  of  Langtim  fcidi- 
self,  (who  is  a  witness  for  the  govemmenft,)  admits,  that'  a  siliafl 
portion  was  not  included.  The  amount  is  not  greit,'  being  about 
$1000,  and  constituting  not  more  than  one  twentieth  of  the  debt- 
'  or's  property.  The  omission  of  this  property  is  proved  'by  a8  die 
testimony  to  have  been  by  design,  and  not  by  accident,  it  was 
reserved  to  pay  pardcular  creditors,  andnotfraadtllendy  to  emft 
the  statute.     How,  then,  can  the  Court  ^ve  efibct'  to'  dttS  as  a 
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general  assignoient,  when  k  conveyed  a  part  only  of  the  debtor's 
property  i  Wbea  the  reservation  was  in  good  faith,  and  not  by 
mistake  ? 

In  the  next  place,  as  to  the  asserted  mistake  in  the  draft  of  the 
asaignroeot*  The  language  of  the  instrument  is  perfectly  une* 
quivoeai.  In  termsy  it  gives^ority  of  payment  to  custom-house 
bonds,  on  which  Munroe  is  surety,  estimating  them  at  $8,400. 
It  b  true,  that  the  bonds  on  which  Munroe  is  surety,  fall  short  of 
that  amount ;  and  the  bill  avers,  that  all  the  bonds  owing  Ldmg- 
tout  iaii  short  of  it.  The  sum,  therefore,  was  adopted  as  a  con- 
jectural amount,  and  no  light  arises  from  ihat  circumstance. 
The  answer  of  Munroe  explicitly  denies,  that  any  other  bonds 
than  those,  on  which  he  was  a  surety,  were  intended  by  the 
clause,  the  principal  object  of  the  instrument  being  to  give  him  a 
universal  priority  or  preference  in  payment  of  his  debts  and  liabili- 
ties. How  is  this  answer  met  ?  By  general  testimony  from  one 
witness,  that  he  understood  all  bonds  were  to  be  included ;  and 
by  the  testimony  of  Langtotiy  to  the  same  effect.  But  Langton^ 
if  a  competent  witness,  is  not  now  without  some  bias ;  for  it  is 
now  manifestly  his  interest  to  escape  from  being  arrested  in  exe- 
cution upon  the  outstanding  judgments  of  the  United  States  ;  and 
if  taken  in  execution,  be  cannot  be  released  except  by  some  act 
of  the  government,  or  its  authorized  officers. 

In  cases  of  asserted  mistake  in  written  instruments,  it  is  not  de- 
nied, that  a  Court  of  equity  has  authority  to  reform  the  instrument* 
But  sucii  a  Court  is  very  slow  in  exerting  such  an  authority ;  and 
it  requires  the  strongest  and  clearest  evidence  to  establish  the  mis- 
take. It  is  not  sufficient,  that  there  may  be  some  reason  to  pre- 
sume a  mbtake.  The  evidence  must  be  clear,  unequivocal  and 
decisive ;  not  evidence  which  hangs  equal,  or  nearly  in  equilibrio. 
Now,  in  the  present  case,  the  scrivener  who  drew  the  instrument, 
has  not  been  examined  ;  and  if  examined,  he  could  have  stated 
his  instructions*  And  if  the  draft  conformed  to  the  actual  in- 
structions given  by  both  parties,  and  especially  by  the  debtor,  any 
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antecedent  loose  conversations  would  not  be  entitled  to  much 
weight.  Tbey  would  be  deemed  merged  in  the  more  deliberate 
results  of  the  written  instrument. 

Besides,  here  the  question  is  not  merely  a  question  of  the  cor- 
rection of  a  mistake  between  the  original  parties.  Munroe^s  as- 
signees and  creditors  are  essentially  interested.  They  may  have 
released  their  debts  upon  the  faith  of  the  validity  of  the  assign- 
ment of  Langionj  in  the  original  shape.  Unless  they  had  some  no- 
tice of  the  mistake,  it  would  be  very  difficult,  even  if  they  were  pai^ 
ties  before  the  Court,  to  reform  the  assignment  to  their  prejudice. 

As  the  case  is  presented  before  the  Court,  my  judgment  js, 
that  the  bill  ought  to  be  dismissed.  But  there  was  reasonable 
cause  for  filing  the  bill,  and  I  shall  so  certify. 

Dicree  aeoordingly. 
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Case  for  a  deceit  in  selling  a  vessel 
9B9LBriii9h  vessel,  she  being  in  fict 
not  BritwK,  or  eutitled  to  a  British  na- 
^nal  character.  It  was  Jield,  that  lh6 
plaintiff  was  entitled  to  damaii^s  to  the 
extent  of  ttie  dtfler»nce  of  value  of  the 
▼essel  as  sold,  and  her  value*  if  her  re- 
al character  had  been  Icnown,  and  also 
to  such  damages  as  the  value  of  repairs 
ina«Ie  in  her  op  the  laith  of  the  represen* 
*  tation  of  her  BriH»h  character,  which 
■  had  not  been  remunerated  by  her  earn- 
ings or  in  any  other  way.  Sherwood 
Ts.  Sutton.  1 

See  Principal  and  Agent,  1. 
Jurisdiction,  S. 
BiL.1.  or  Exchange,  2. 

ADMINISTRATOR. 

1.  In  case  of  payments  made  by  an 
administrator  of  an  insolvent  estate,  all 
such  payments  roust  be  deemed  to  be 
made  on  general  account,  and  pro  rota 
towards  the  extinguishment  of  all  the 
debts  due  to  the  creditor. 

Ttie  United  States  having  a  priority 
by  law  in  such  cases,  does  not  change 
the  rule. 

The  duty  of  the  administrator  is  the 
same.     United  States  vs.   Wardwell. 
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2.  If  an  Ameriean  administrator  pro- 
cure  an  auxiliary  administration  in  Eng- 
land, and  receive  from  the  administra- 
tor there  the  assets  collected  under  such 
adminiMration,  he  is  chargeable  here 
for  the  assets  so  received  as  admiubtra- 
tor.    Pratt  vs.  J^Tortham.  95 

8.  If  an  administrator  be  at  the  tame 
time  guardian  of  the  legatees  or  distrib- 
utees, and  receive  foreign  assets  as 
abovesaid,  and  do  not  inventory  or  ac- 
count for  them,  or  procure  any  settle- 
ment of  them  in  the  Probate  Court,  and 
a  distribution  of  them  according  to  law, 
be  will  be  deemed  to  receive  them  as 


administraior^  and  not  to  retain  th«« 
as  guardian.  Some  act  or  admission, 
showing  a  retainer  as  guardian,  as  an 
accounting  in  the  probate  office  as  guar- 
dian for  the  same,  i«  necessary  to  exon- 
erate him- from  liability  at)  administrator. 
The  sureMes  of  an  administrator  are 
liable  in  tbe  same  manner  as  their  prtQp 
cipal  for  assets  so  received,  until  some 
act  or  admission  establishing  a  ietal»> 
er  as  guardian.  A  fortiori  the  rule  is 
so,  where  the  administrator  has  never 
admitted  the  receipt  of  such  assets  as 

f^uardian  or  administrator  ;  but  fraudu^ 
ently  concealed  the  fact  from  all  the 
parties  in  interest.  Pratt  vs.  ^or* 
tham,  95 

4.  Where  an  administrator  and  his 
sureties  die,  a  suit  brought  t»y  a  legatee 
or  distributee  to  recover  for  the  default 
of  the  original  executor  in  not  paying 
the  same,  must  be  brought  against  the 
administrator  of  the  executor,  or  the 
executor  of  his  sureties,  within  three 
years  after  the  last  administration  is 
talien  out ;  othcrWfse  it  i?  tianred. 

Who  are  proper  parties  to  be  made  in 
sucli  a  case  ?    Pratt  vs.  JSTortham.  95 

5.  Under  the  statute  of  Rhode  IsU 
and  for  the  convejrance  of  real  estate, 
if  there  be  a  defective  acknowledtf- 
ment  of  the  deed,  by  which  the  title  is 
intended  to  be  conveyed,  the  deed  is 
void,  as  to  all  persons  except  the  pardiM 
and  their  heirs,  and  therefore  a  subse- 
quent purchaser  for  a  valuable  consid- 
eration from  the  grantor,  may  acquire  a 
good  title  thereto.  BieharM  vs.  JZon- 
dolph,  115 

ADMIRALTY. 

1.  The  admiralty  has  jtirisdiction  ov«r 
petitory  as  well  as  possessory  suits,  to 
reinstate  owners  of  ships,  who  have 
been  wrongfully  displaced  from  their 
possession.    Schooner  TiUon*        4M 

2.  The  admiralty  has  jiuisdictioD  in 
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case  of  a  wrecked  ship,  to  decree  a  tale  6.  Wfaete  a  mortgaire  had  heen  glr- 

upon  application  of  the  master.    Sehoo^  en  to  one  partner  to  secure  a  debt  of  a 

ner  TT/loit.                                        465  firm,  an:I  after  the  failure  of  the  firaa, 

8.  The  sale  by  an  Admiralty  Court,  and  an  aasip^nient  of  the  delM,  one  of 
of  a  wreclced  ship,  opon  the  application  the  partners  entered  info  an  arrange- 
of  the  mailer  %nd  a  survey  made,  is  mentwith  the  del>tor,  without  f he  con- 
within  its  jurisdiction,  but  is  not  con-  sent  of  the  assignees,  by  which  he 
elusive  upon  the  owner  or  upon  third  took  neffoiiable  notes  for  the  debt  pay* 
peraona.    /khoaner  TUien.            466  able  on  time,  and  afterwards  be  aasigned 

the  morigaf;e  to  the  oUier  partner,  wIm> 

ALIEN.  was  not  party  to  the  arrangement  ;  it 

Where  an  alien  sues  in  the  Circuit  wm  held,  that  the  roortfrafre  was  not 
Court,  the  defendant  ntist  be  dcscrilsed  extinguished.  Otbvm  vs.  Benton.  1 67 
as  a  citizen  of  some  particular  state.  6.  Where  goods  on  consirnnent  at 
Stating  him  to  be  a  citizen  of  the  I7nt-  Bo$tim  were,  on  tiie  failure  of  the  own- 
laid  &le«  It  not  Bufficieat.  Pitfuet  eni,assUniedforthebene6tof  creditom, 
▼••  Swan.                                        66  and  before  notice  to  the  consignees  of 

the  assignment  could  be  reasonably  gir" 

ASSIGNMENT.  en,  another  creditor  of  the  dtobfor^  at^ 

1.  A  claim  ef  a  pemoa  to  compeosa-  taclied  them  by  a  trustee  pmcess  in 

lion  for  wrongs  done  under  SpanUk  itoslen,  the  debtor  and  the  creditors  be* 

autliority,  and  provided  for  by  the  trea-  Ing  citizens  of  the  atafe  oiPemttytMh 

4y  of  22d  of  February  1819,  with  S^pmn,  nia  ;  it  was  keid,  that  the  adstgnment, 

KnI  to  his  general  assignee  upon  his  if  bond  fide^  was  a  sufficient  title  to 

vency.     iJnidtd  Siate§  ts.  Httn*  pass  the  goods  to  the  assignees,  and  to 

ter.                                                   6S  overreach  tile  trustee  process.    Bhoiem 

9.  A  aoiety  on  a  cuatom-house  bond,  ts.  Cfeoefond.                                 174  • 
who  has  paid  it,  has  the  same  priority,  7.  How  ftir  notice  of  a  set-off'  Is  ne^ 
■a  the  United  istate$,  against  the  e»>  eessary  to  defeat  tlie  iftf^ta  M  an  ao* 
tme  of  Ms  principal  in  tiM  hands  of  bis  signee.     Cfreene  ts.  Darling.         261 
assignee.  8.  Qifcrre,  whether  a  party  who  has 

ifsuch  surety  become  insolvent,  aad  procure<l  an  assignraeat  of  a  debt  of  the 

the  same  person  is  aasignee  of  both  es-  plaintifT,  can  set  it  off  a|^iBst  his  own 

tales,  tlie  fonds  of  the  principal  to  tlio  debt  due  to  the  plainttn,  which  was 

astent  of  the  debt  due  such  surety,  as  pr<)v{ously  assigned.     Oreene  yn.  Desr^ 

aprioiity  creditor,  is  by  operation  of  Ung,                                                206 

law  deemed  assets  of  the  surety  ;  and  9.    Where  the  assignee  of  an  insol- 

if  the  latter  is  also  indebted  to  the  UnA^  vent  debtor  recovers  a  demand,  and 

ted  8tate$  for  other  debts,  the  United  expenses  are  incurred  thereby,  the  lat^ 

Statee  may,  by  a  l>ill  tn  equity  against  ter  are  a  change  on  the  fund,  and  tlie 

the  assignee,  ensure  its  priority  out  of  right  of  priority  of  payment  of  the  Unii» 

auch  fund  or  aasets.     United  Staie§  vs.  M  State$  attaches  on  the  residue. 

Bunter,                                             66  The  United  Statet  are  not  bound  to 

6.  If,  under  the  act  of  84th  May,  contribute,  pr4»  rata,  for  the  sum  due  to 

1624,  ch.  140,  §  3,  the  secretary  of  the  them.     United  States  vs.  ihnUer.  629 

treasury  omit  to  retam  the  amount  of  10.   Under  tlie  trustee  process  of 

debts  due  to  the  UniUd  Statet  from  a  Massaehutetts  by  statute  of  1764,  ch. 

person  entitled,  by  an  award  under  the  66,  if  the  trustee  swears  he  has  no 

SpaniMh  treaty,  to  money  provided  for  goods,  effects,  or  cnedits  of  the  debtor 

^yroent  of  such  award,  it  does  not  hi  his  hafnds,  he  is  entitled  fo  be  dis- 

prejudice  the  right  of  the  United  8taie9  ehaiged,  unlesa,  from  other  parts  of  fail 

to  proceed  for  payment  of  such  debts,  disclosure,  that  averment »  overthrown, 

agahist  the  general  assignee,  who  has  United  Statt$  ts.  Langton^          686 

leceived  the  money  from  the  treasuiy.  11.  Where  an  assignment  does  not; 

United  Statee  vs.  Hunter.               63  on  its  Dice,  purport  to  be  of  aH  the  deb- 

4.  Wherever  the  prineipal  caa  trtee  tor's  property,  it  is  Incumbent  on  the 
his  property  in  the  bands  of  his  factor  Uhittd  StMee,  if  they  insist  on  a  prrai^ 
or  agent,  and  distinguish  it  from  the  ity  of  payment  onder  the  act  of  Con- 
mass  of  the  pfopertv  of  the  latter,  he  is  gross  of  1 799,  eh.  1 28,  §  66,  to  establisb 
entitled  to  recover  it  from  the  agent,  or  that  it  does*  in  fiwt,  eaataia  ai)  the  dc^ 
In  case  of  his  failure,  from  his  asai|pBees.  tor's  property, 
"^'"^'^vs.  Oiffit.                        80  A  small  portioa  left  oat  by  aiatafce  or 
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fraud,  wfll  Mt  dafett  the  pfimity  of  ASSIGNEE. 

the  United  SUmUm.    VhiUd  Slates  ▼■.  See  AisiQirMBirr. 

ZMngton.  289 

12.  Ao9wignmentofatftbedebtor'f  ATTACHMENT, 

property  in  a  achedule    referred    to.  Under  the  statute  of  Ma$taekn9ett§ 

which  enumerates  only  tpecidc  pro|>-  of  182S,  ch.  242,  giving  relief  against 

erty  and  doei  not  purport  to  be  ail,  af-  fraud  to  secure  attaching  credatore,  it  is 

fords  no  presumptioo  that  it  is  all  the  not  necessary,  that  the  second  attach* 

debtor's  property,  or  a  general  assign-  ment  should  be  returnable  to  the  same 

ment.      United  States  vs«  Lamgton,  term  of  the  Court  as  the  first  attach- 

289  ment. 

18.  The  trustee  process  lies  against  QiMsre,  if  the  plaintiff  must,  in  all 

assignees  in  favour  of  the  Uttited  Siates^  cases  under  that  act,  sign  and  make 

where  a  debtor  makes  an  assignment  of  oath  to  his  petition  to  m  admitted  te 

hlfl  property  in  trust  to  pay  custom-  defend  against  tlie  first  attachment,  or 

house  bonds,  or  other  debts  due  to  the  It  may  be  doite,  if  he  is  abroad,  by  his 

United  States,  to  attach  tiie  fun<ls  to  agent    Lodge  vs.  Lodge.               407 
the  amount  of  such  tru^t,  in  the  hands 

ol  the  assignees,  notwithstanding  at  law,  ATVARD. 

the    assignment  passed  the    property  1.  An  award,  upon  a  submisnon  of  a 

clothed  with  the  trust,  to  the  assignees,  question  whether  tiie  parties  had  a  tight 

United  States  vs.  Langton.           289  to  set  off,  is  conclusive. 

14.  One  of  the  tru*ita  of  an  assign*  {^utere,  whether  a  decision,  by  a 

ment  was  to  pay  **  8400  dollars  on  ens-  court  of  law,  of  concunent  jurisdictioii 

tom-liouse  bonds,  on  which  M.  is  sure*  on  the  ssme  point,  would  not  be  con- 

ly,"  Af  being  one  of  the  assignees  ;  he  elusive.     Greene  vs.  Darting.        201 

•  wae  surety  on  bondri  to  a  less  amount ;  2.  When  an  award  directed  each  par- 

but  the  debtor  in  titct  owed  bonds  to  ty  to  release  to  the  other  certain  estate, 

the  custom-house,  to  the  amount  of  and  the  term  of  20  days  was  directed* 

8257  dollars ;  it  was  heJd,  that  no  bonds  within  which  the  acts  were  to  be  done ; 

were  included  in  the  trast  but  those  on  the  acts  are  to  be  deemed  concurrent 

which  M  was  surety.  acts,  so  that  neither  party  can  insist  up- 

QutBrCt  whether  parol  evidence  is  on  a  release  without  offering  to  execute 

adflsissible  to  explain  the  intent  of  the  a  release  on  his  own  part  to  the  other 

parties  in  the  above  assignment,  so  as  party.    McJSTeit  vs.  Magee.'           244 

to  show  whether  aU  bonds  were  intend-  3.  Co«m1s  of  equity  have  juiisdictioa 

ed  to  be  included,  or  those  only,  on  to  enforce  a  specific  performance  of  aa 

which  M  was  surety.     United  States  award  respecting  real  estate.    But  be 

TO.  Lanelon,                                    280  who  seeks  peiformance  must  show  a 

15.  Where  there  is  a  general  assign*  readiness  to  perform  all  the  award  on 
nent  of  a  deblor^s  property,  for  the  ben-  his  own  part.  MeJSTeil  vs.  Magee,  244 
efit  of  creditors,  and  the  pi iority  of  the  4.  After  long  delay  and  laches  a  couK 
United  Slates  attaches,  they  having  of  equity  wilt  not  decree  a  specific  per- 
various  debts  due  by  hoods,  with  dif*  formanceof  an  award,  especially  where 
ferent  sureties,  all  payments  made  by  there  has  been  a  material  change  of  cir- 
the  assignees  are  to  be  applied  jvro  rota  cumstances,  and  injury  to  the  other 
to  all  the  debts  of  the  United  States  ;  party. 

and  the  latter  are  not  at  liberty  lo  ap-  ^>W'fiori,  it  will  not  decree  it  against 

ply  the  payments  in  any  other  manner,  purchasers  even  with  notice,  if  their 

without  the  consent  of  all  the  parties  vendee  is  dead  and  insolvent  so  that 

in  interest.     United  States  vs.  jimory.  they  can  have  no  remedy  over. 

456  Quare,  in  what  cases  a  court  of  equ^ 

16.  To  entitle  the  United  States  to  ty  will  award  damages  as  a  compensfr' 
a  priority  of  payment,  under  the  65th  tion  for  delay  on  a  bill  for  a  specific 
Mcttonof  the  collection  act  of  I790»  performance.  ^AfeAW/va.  .lA^ee.  244 
ah.  128,  out  of  funds  in  tlie  hands  of  See  Debo,  0. 

assignees,  there  must  i)e  a  general  a^ 

signment  by  the  debtor  of  all  his  prop*  AGENT, 

eity.    A  partial  aasi^ment  of  a  portion.  See  PRUfCiPAX«  and  Asbht. 
however  large,  without  fraud,  is  not 
•uffieieat    United  States  vs.  Mumva, 

572 
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BILL   OF  EXCHANGE  ASD  o^tioe  to  hii  prineipaU  who  may  Ibeo 

PROMISSORY  NOTE.  give  noUce  to  (he  indorse^  and  ilfStY- 

1.  A  bill  drawn  upon  a  partnership,  en  in  due  time  aAer  the  principal  has 
but  not  accepted  until  after  a  dissolu-  received  notice,  the  tndoraer  is  boood. 
tioD  of  the  partnership  publicly  an-  U.  8,  Bank  v».  Goddard,  366 
nounced,  binds  only  the  partner,  who  7.  If  due  notice  is  given  by  a  holder 
accepts  it,  and  ndt  the  other  partners,  to  his  immediate  indorser,  of  the  dis- 
wbo  have  not  consented  thereto.  Tom-  honour  of  a  note,  and  the  laUer  give* 
heekbee  Bank  vs.  Jhtmell.                56  due  notice  to  a  prior  indorser,  the  hoM- 

2.  An  agent,  to  whom  a  ne^tiable  er  mav  recover  against  the  latter,  afr- 
Dote  has  been  indorsed  by  hi!«  principal  though  he  has  never  given  him  any  no- 
fbr  the  benefit  of  the  latter,  and  who  tice,  for  due  notice  given  by  any  party 
has  no  interest  in  the  note,  cannot  sue  on  the  bill,  is  notice  to  charge  in  favour 
as  indorsee  upon  the  note.  of  all  stubsequent  parties.     27.  &  Bank 

No  person  can  sue  as  indorsee,  un-  vs.  Goddard.  S66 
less  he  be  the  owner  of  Ae  note  or  has 

some  legal  or  eqtii(ahle  interest  therein.  BOUNDARY. 

Thatcher  vs.  Winnlow.                     58  I.  Where  a  boundary  is  disputed  be- 

8.  Assuming  that  a  foreign  bill  of  twecn  parties,  who  own  adjoining  tnicto 

exchange,  payable  vSier  sight y  ought  to  of  land,  and  they  agree  lo  erect  a  fence 

be  presented  within  a  reaitonable  time,  on  what  is  supposed   to   be  the  true 

llial  time  must  be  judged  of  with  ref-  boundary  and  the  possession  continoes 

erence  to  the  usage  among  merchants  according  to  that  line  lor  twenty  years, 

as   to   delays  in   the   negotiation   and  in  the  absence  of  all  counter  proof  of 

transmission  of  such  bills.     Wallace  vs.  any  other  actual  boundary,   that  tine 

Jigry.                                                118  ought  to  be  deemed  the  true  one,  and 

4.  Where  a  partnership  is  carried  on  to  conclude  persons  claiming  under 
by  a  firm  in  the  name  of  one  partner  them  by  subsequent  conveyances, 
only,  and  he  indorse^  notes  in  his  own  Wakefield  vs.  Ross.  16 
name,  the  firm  is  not  bo\md  thereby,  2.  Where  A  owned  the  head  lot 
unless  the  notes  were  received  or  dii-  No.  18,  and  sold  to  B  forty  acres  oo 
counted  as  notes  binding  the  firm,  up-  the  ea^t  end  of  that  lot,  and  afterwards 
on  the  representation  of  the  partner  sold  to  C  by  the  following  description  ; 
giving  the  same  to  that  effect,  and  were  ^*  a  certain  tract  or  parcel  of  land  situ- 
oiade  for  the  common  benefit  and  busi-  ate,  ^e.  and  contains  thirty  acres  by 
Dess  of  the  lirra.  United  Sttites  Bank  roea.<ure,^  being  *'  the  tre^t  part  of  the 
vs.  Binney.                                      17(i  head  lot  No.  18,"  it  not  being  shown, 

5.  Wheie  certain  merchants  had  en-  thai  the  paities  at  tliat  time  knew,  that 
tered  into  a  written  cuntmct  to  sub-  the  whole  lot  contained  more  than  sev* 
scribe  certain  sums  for  a  voya^re  to  A/-  enty  acres,  although  in  fact  it  did  coa* 
riea^  &c.  and  authoiized  their  agent  to  tain  more  ;  it  %vas  held,  that  the  deed 
draw  bills  for  the  amount  if  he  fitted  to  C  conveyed  all  the  land  in  the  lot, 
out  the*expeUition,  and  he  drew  a  bill  not  conveyed  to  jf ,  and  was  not  lim- 
OD  one  of  the  subset  Ibers  for  the  amount  ited  to  thirty  acres  at  the  weNt  end  of 
subscribed  by  him  to  pay  for  goods  the  lot.  There  being  actual  boundary 
bought  for  the  voyage  on  the  credit  lines  afterwards  slated  in  the  same  deed, 
of  the  written  authority  above  stated,  It  was  farther  held,  that  those  bounda- 
which  was  Fhown  to  the  payee  of  the  ry  lines  must  govern,  even  if  they  in- 
bill  ;  it  was  held,  that  the  agent,  though  eluded  more  than  thirty  acres.  Wake* 
drawer,  was  a  competent  witness  to  field  vs.  Boss.  ,  16 
piove  the  facts  in  a  suit  brought  by  the  8.  A  conveyed  to  B,  by  deed,  a  cer- 
payee  against  the  8ul>3criber,  upon  a  tain  piece  of  land  by  specific  bounda- 
eonttructive  acceptance  of  the  bill,  it  ries,  and  then  added,  **  it  being  the 
hnving  been  dishonoured,  when  pre-  same  land  given  by  my  honoured  moth« 
sented  for  acceptance.  Lowber  vs.  er  to  him  the  said  B,  by  her  last  wiO 
Shav).                                               241  and   testament,    said    land   coaiainiug 

6.  Where  a  note  is  made  payable  at    about  five  acres.** 

a  particular  place,  and  the  indoraer  re-  The  devise  in  the  will  was  of  "  a 

sides  there  ;  if  the  holder   remits  it  to  piece  of  plain  land,  of  about  four  or  five 

his  agent  at  such  place,  for  paytncnt,  acres,  lying  a   little   northwestwardly 
and  it  is  dishonoured  ;  the  agent  is  not    from  the  aforesaid  lots,  and  reaching 

bound  to  give  notice  of  the  dishonour  to  back  to  a  ditch.*' 
the  indorser ;  but  his  duty  is  to  give 
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tt  was  held,  that  the  latter  clause 
did  not  control  the  specific  boundaries 
in  the  deed,  even  supposing  the  will 
'would  admit  of  narrower  liinlls,  or  was 
of  doubtful  construction.  Howell  ys. 
Saule,  410 

BILL  OF  EXCEPTIONS. 

Where  a  bill  of  exceptions  is  taken  at 
the  trial,  a  jnotion  for  a  new  trial  will 
not  be  entertained,  unless  the  hill  of  ex- 
ceptions is  waived.  Cunningham  vs. 
JBelL  161 

BILL  OF  REVIEW. 

1 .  In  what  cases  ai)ill  of  review  gen- 
erally lies. 

It  lies  for  matter  of  error  apparent  on 
ttie  face  of  the  record.  Whai  is  such 
matter  .•' 

The  error  must  appear  on  the  decree 
and  pleading,  for  the  evidence  in  the 
case  at  lar^e  cannot  be  examined  (o  as- 
certain, whethiR'the  Court  nu-sstated  or 
misunderstood  the  fact. 

A  bill  of  review  also  lies  for  newly 
discovered  evidence  material  to  the  is- 
sue, if  such  evidence  was  not  known 
until  aficr  the  period  in  which  it  could 
be  u»ed  in  the  cause. 

Qtuxre,  if  such  newly  discovered  ev- 
idence must  not  be  some  written  paper 
or  evidence. 

Quccre,  if  newly  discovered  testirao* 
ny  of  witnesses,  going  to  confirm  or  to 
contradict  the  original  testimony,  is  ad- 
missible. 

No  bill  of  review  will  lie,  if  the  new- 
ly discovered  evidence  could  have  been 
obtained  by  reasonable  diligence  before 
the  original  hearing. 

QiMpre,  whether  a  bill  of  review  lies 
upon  new  matter  not  in  issue  in  the 
original  cause  ;  but  which  shows  the 
decree  erroneous. 

It  does  not  lie,  where  the  party  seeks 
to  set  out  a  new  title,  and  not  to  sup- 
port the  title  in  the  original  cause.  Dex' 
ier  vs.  Arnold,  308 

2.  A  bill  of  review  lies  for  the  party 
who  obtained  the  original  decree  in  his 
own  favour,  if  the  original  decree  was 
injurious  to  him.    Dexter  vs.  Arnold. 

303 

8.  A  bill  of  review  lies  for  error  in 

law  only  where  the  original  decree  is 

enrolled.     If  not^enrolled,  the  remedy 

is  a  re -hearing. 

All  decrees  in  the  Courts  of  the  Uni- 
ted States  are  deemad  to  be  enrolled  at 
the  term  in  which  they  were  passed. 
Dexter  vs.  JimoU.  303 


4.  If  the  decree  be  not  enrolled,  a 
bill,  in  the  nature  of  a  bill  of  review, 
and  not  strictly  a  bill  of  review  for 
newly  discovered  evidence.  Dexter 
vs.  Arnold,  808 

5.  The  granting  of  a  bill  of  review  for 
newly  discovered  evidence  is  matter  of 
discretion,  and  niu.st  be  brought  forward 
by  petition  to  the  Court. 

Such  a  petition  must  describe  the 
new  evidence  distinctly  and  specifical« 
ly,  and  when  discovered,  and  its  bear- 
ing on  the  decree. 

It  is  not  sufficient  to  state,  that  the 
petitioner  expats  to  prove  certain  facta* 
lie  must  state  the  exact  evidence,  to 
establish  them. 

On  the  hearing  of  such  a  petition  af- 
fidavits may  be  admitted  on  each  side, 
if  necessary  to  explain  the  nature  of 
the  evidence. 

Upon  a  bill  of  review  fof  newly  dis- 
covered evidence,  the  other  party  may 
controvert  by  plea  or  answer  that  it  is 
newly  discovered.     Dexter  ys.  Arnold, 

808 

6.  Petition  of  review  for  matters  of 
fact  denied  upon  all  the  circumstances 
of  the  case.    Dexter  vs.  Arnold,  808 

BOND. 

The  act  of  1817,  ch.  197,  respecting 
the  bonds  of  persons  in  the  navy,  hav- 
ing required,  that  every  person  then  in 
service  &c.  shall,  instead  of  the  bond 
required  by  a  former  act,  enter  into  a 
new  bond  with  sureties  conditional  for 
the  faithful  performance  of  his  duties 
&c.,  the  sureties  on  the  old  bond  are 
discharged  from  all  responsibility  for 
monies  received  by  any  person  &.C.,  al^ 
ter  he  has  given  the  new  hood,  the  lit* 
ter  being,  by  the  act,  a  substitute  for 
the  former  United  States  vs.  Ward' 
well.  82 

CHOSES  IN  ACTION. 

See  L ARGENT,  1. 

CIRCUIT  COURT.  * 

1.  Where  a  party  defendant  is  a  cit* 
izcn  of  the  United  States^  and  resident 
in  a  foreign  country,  not  having  any  in- 
habitancy in  any  stale  of  the  Union, 
the  Circuit  Courts  of  the  United  States 
have  no  power  to  maintain  jurisdiction 
over  him  in  a  suit  brought  by  an  alien 
against  him,  although  he  has  property 
within  the  district,  which  may  be  at* 
tached.     Piequet  vs.  Swan.  86 

2.  The  State  Courts  have  jurisdic- 
tion of  offences  committei^  on  arms  of 
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Ibe  Ma*  eraeks,  baveiif,  bariiM,  and 
baysy  withio  the  ebb  and  flow  of  tbe 
tide,  when  tbose  place*  are  withio  tbe 
body  of  a  couoty;  and  in  tucb  casea 
tbe  Circuit  Courts  of  (he  UhUed  Statet 
have  Bo  juriKlictioo  under  the  said 
eUtute.  t/nUed  StaU$  ra,  Onuh.  290 
See  AXiixM,  1. 

CITIZENSHIP. 

To  eoostituie  a  peison  a  citizen  of  a 
•tele,  eo  as  to  tue  in  the  courts  of  tbe 
CThtled  Statety  be  must  have  a  domidl 
in  sttcb  state. 

If  be  removes  into  a  state  amin« 
trnmuntUf  that  is  sufficient,  whatever 
may  be  his  motive  for  removal.  But  a 
BMie  tcsnporaiy  cbanfi;e  of  place,  with- 
out any  intention  of  permanent  resi- 
dence, constitutes  no  change  of  domi- 
cil.     Case  vs.  Clarke.  70 

COLLECTOR. 
See  DuTiss. 

COMMERCE. 

1.  An  epM*  boat  is  not  a  ek^  or  ees- 
•e{  within  the  purview  of  the  statutes 
of  1820,  ch.  122,  and  1828,  ch.  160, 
which  prohibit  commercial  intercourse 
firom  the  BritUh  colonies. 

It  seems  that,  notwithstanding  those 
etatntea,  open  Brituh  boats  may  visit 
tbe  UnUed  Staiee^  if  not  destined  for 
tnde. 

Briiith  ships  or  vessels  excluded 
{i«m  our  ports  by  those  statutes,  are  such 
ae  are  owned  by  Britiih  subjects,  hav- 
ing a  BriHeh  doaicii,  and  sailing  under 
tiie  BriHeh  flag,  and  not  ships  or  ves- 
sels owned  by  BriiiMh  subjects  domi- 
ciled in  the  Uniied  Statee.  Uniied 
Statea  vs.  Jin  Open  Boat,  120 

2.  Under  the  act  of  16lh  of  March 
1620,  ch.  122,  prohibiting  commercial 
intercourse  from  the  ibiltsA  colonies  in 
Britiah  ships,  Briiiah  owned  vessels 
ate  included  in  the  prohibition,  although 
not  registered  or  navigated  according 
to  the  Britiah  navigation  and  registiy 
acts. 

But  open  boats,  without  decks,  are 
not  included  in  the  prohibition. 

Hie  forfeiture,  under  the  act,  attach- 
es to  tlie  cargo  on  board  at  the  time 
the  vessel  eniers,  or  attempts  to  enter 
our  ports  ;  and  not  to  any  cargo  subse- 
quently taken  on  board,  though  on 
board  at  tbe  time  of  the  seizure.  &m- 
ted  Statea  vs.  An  Open  Boat,        282 


CONSIGNOR  AND  CONSIGNEE. 

1.  Where  a  voyage  was  undertaken 
to  Havana,  and  thence  to  Leghorn 
and  beck,  and  the  owners  ordered  tbe 
consignees  at  Leghorn  to  apply  their 
funds,  estimated  at  4600  pezzos,  to  tbe 
purchase,  first  of  2200  pezzos  value  of 
tiles,  and  the  residue  to  invest  in  paper  ; 
and  the  consignees  accepting  tbe  or- 
ders, invested  the  whole  funds  in  paper, 
because  they  fell  short  of  the  estimated 
sum,  although  a  sum  of  1760  pezzos 
might  have  oeen  so  invested  ;  it  was 
held,  that  the  consignees  were  liable  in 
damages,  for  the  breach  of  orders. 

Tbe  damages,  in  such  case,  are  not 
to  be  confined  to  tbe  transactions  at 
Leghorn  ;  but  are  to  be  calculated  up- 
on the  actual  injury  to  tbe  plaintiffii,  in 
the  events  of  the  voyage,  taking  into 
consideralion  the  markets  at  jHoooim, 
and  all  tbe  other  circumstances. 

Tbe  receipt  of  tbe  proceeds  of  tbe  pa- 
per, aAer  sale,  by  the  master  at  Haeeb' 
na,  is  not,  in  point  of  law,  per  se,  a 
ratification  of  the  purchase,  and  invest- 
ment in  paper  by  tiie  owners,  {hm* 
itingham  vs.  BeU.  161 

2.  By  the  act  of  Congrees  «C  \7M, 
cb.  128,  consignees  are  authorized  to 
enter  goods,  and  give  bonds  fer  tbe  du- 
ties. In  such  case  the  United  Statea 
have  no  remedy  over  against  tbe  owner 
of  tl>e  goods,  for  whom  the  consignee 
acts  as  agent  or  trustee,  if  tbe  duties  are 
not  paid.    £hoz  vs.  Denena.  880 

3.  li  a  surety  for  a  consignee  on  a 
custom-house  bond  pays  tlie  debt,  lie 
has  no  remedy  against  the  owner  for 
tbe  amount,  if  the  latter  did  not  request 
the  surety  to  sign  the  bond  ;  but  the 
remedy  tar  tbe  surety  is  against  the 
consignee  only.     JEhoar  vs.  Deaena. 


See  AssiGifMUTT,  6. 

CONTRACT. 

Where  a  contract  is  made  between 
citizens  of  the  same  State,  and  the  de- 
fendant is  afterwards  discfaaived  under 
the  insolvent  act  of  such  State  from 
imprisonment,  and  his  person  is  ex- 
empted from  future  imprisonment  there- 
on ;  still,  if  the  contract  itself  is  not  dis- 
charged, a  general  judgment  will  be  en- 
tered against  him  upon  a  suit  brought 
in  another  State,  according  to  the  lex 
fori,    J^%u  vs.  Hobart,  478 
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CONVEYANCE. 

1.  Where  a  boundary  is  disputed  be« 
tweoD  parties,  who  own  adjoining  tracts 
of  land,  and  they  agree  to  erect  a  fence 
on  what  is  supposed  to  be  tho  true 
boundary,  and  the  possession  continues 
according  to  that  line  for  twenty  years, 
in  the  absence  of  all  counter  proof  of 
any  other  actual  boundary,  that  line 
ought  to  be  deemed  the  true  one,  and 
to  conclude  persons  claiming  under 
them  by  subsequent  conveyances. 
Wakefield  vs.  Mo$$,  16 

2.  Under  the  statute  of  RJiode  Isl- 
and for  the  conveyance  of  real  estate, 
if  there  be  a  detective  acknowledg- 
ment of  the  deed,  by  which  the  title  is 
intended  to  be  conveyed,  the  deed  is 
void,  as  to  all  persons  except  the  parties 
and  their  heir«,  and  therefore  a  subse- 
quent purchaser  for  a  valuable  consid- 
eration from  the  grantor,  may  acquire  a 
good  title  thereto.  Itiehardi  vs.  jRan- 
dofyfh.  115 

8.  A  lease  for  500  years  of  certain 
land  covered  with  a  popd  of  water  con- 
veys, as  incident,  the  water  and  the  fish 
therein.    Smith  vs.  MiUer.  191 

COUNTY. 

Where  an  arm  of  the  sea  or  creek, 
haven,  basin,  or  bay  is  so  narrow  that  a 
person  standing  on  one  shore  can  rea- 
sonably discern,  and  distinctly  see,  by 
the  naked  eye,  what  is  doing  on  the 
opposite  shore,  the  waters  are  within 
the  body  of  a  county. 

In  such  waters  it  seems,  that  the  ad- 
miralty and  common  law  courts  have 
concurrent  jurisdiction.  United  States 
vs.  Grtuh.  290 

COUNTY  OF  SUFFOLK. 

The  county  of  Su/Tolk,  in  which  the 
city  of  Boston  is  included,  extends  to 
all  waters  between  the  circumjacent 
islands,  down  to  the  Great  Brewster, 
and  Point  Allerton,  UnUed  StcUes 
vs.  Qursh.  290 

CUSTOM-HOUSE  BOND. 
See  Surety,  1. 

DABIAGES. 

Case  for  a  deceit  in  jelling  a  vessel 
as  a  British  vessel,  she  being  in  (act 
not  British,  or  entitled  to  a  British  na- 
tional character.  It  was  held,  that  the 
plaintiff  was  entitled  to  damaecs  to  the 
extent  of  the  difference  vf  vuue  of  the 
vessel  as  sold,  and  her  value,  if  her  re- 
al character  had  been  known,  and  also 


to  such  damages  at  the  value  of  repain 
made  in  her  on  the  faith  of  the  lepresen* 
talion  of  her  British  character,  which 
had  not  been  remunerated  by  her  earn* 
ings  or  in  any  other  way.  Sherwood 
vs.  Sutton.  1 

See  Coirs lONOR,  I. 
Nxw  Triai.,  2. 

DEED. 

1.  Where  A  owned  the  head  lot 
No.  18,  and  sold  to  B  forty  acres  on 
the  east  end  of  that  lot,  and  aflerwardf 
sold  to  C  by  the  following  descriptioD ; 
"  a  certain  tract  or  parcel  of  land  situ- 
ate, lire,  and  contains  tfwrtjf  aeres  by 
measure,"  being  "  the  tve^i  part  of  the 
head  lot  No.  18,"  it  not  l)eing  shown, 
that  the  parties  at  that  time  knew*  that 
the  whole  lot  contained  more  than  sev- 
enty acres,  although  in -fact  it  did  eon- 
tain  more  ;  it  was  held,  that  the  deed 
to  C  conveyed  all  the  land  in  the  lot, 
not  conveyed  to  A,  and  was  not  lim- 
ited to  thirty  acres  at  the  west  end  of 
the  lot.  There  being  actual  boundanr 
lines  ailerwards  stated  in  the  same  deed, 
It  was  farther  held,  that  those  bounda- 
ry lines  must  govern,  even  if  they  in- 
cluded more  than  thirty  acres.  Wakt- 
field  vs.  Boss.  16 

2.  Where  a  party  is  disseized,  he 
cannot  convey  by  a  quitclaim  deed  his 
title  to  the  premises  of  which  he  is  dis- 
seized. Wakefield  vs.  Ross.  16 
8.  A  delivery  of  a  deed  is  essential  to 
its  validity.  If  it  be  delivered  as  an  es- 
crow on  conditions,  those  conditiooa 
must  be  complied  with  before  it  can 
take  efiect,  as  a  deed.     Carr  vs.  Hoxie. 

60 

4.  If  an  instrument  be  signed  and 
sealed  by  the  grantor,  but  is  left  with  a 
third  person,  without  any  express  or 
implied  authority  to  deliver  it  to  the 
grantee,  it  is  not  presentW  the  deed  of 
the  grantor.     Carr  vs.  Hoxie,  60 

5.  By  the  statute  of  Rhode  Island 
respecting  conveyances  of  real  estate, 
no  deed  of  the  wife*s  estate  by  the  hus- 
band and  wife,  conveys  any  title  but 
that  of  the  husband,  unlessHhe  same 
deed  be  duly  acknowledged  by  the  wife, 
before  a  magistrate,  in  the  manner  pre- 
scribed by  the  statute.  Manehesttr 
vs.  Hough,  67 

6.  By  the  customary  and  ancient  law 
of  Rhode  Island,  a  ferae  covert  may 
pass  her  estate  by  a  deed,  in  which  her 
husband  is  joined,  which  is  duly  exe- 
cuted and  acknowledged.  Manchester 
vs.  Hough,  67 
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7.  Under  the  ttetute  of  Bhode  J$U 
and  for  the  conveyaoce  of  real  estate* 
if  there  be  a  defective  acknowledg- 
ment of  the  deed,  by  which  the  title  is 
intended  to  be  conveyed,  the  deed  is 
Tokl,  as  to  all  persons  except  the  par- 
ties and  their  heirs,  snd  therefore  a  sub- 
sequent purchaser  for  a -valuable  con- 
sideration from  the  grantor,  may  ac- 
quire a  good  title  thereto.  Hichards 
▼8.  I{aimolph,  115 

8.  A  liberty  granted  in  a  deed  *'  to 
dig  a  canal  through  the  grantor's  land,'* 
does  not  include,  as  an  incident,  the 
proprietary  interest  in  the  soil,  when 
dug  up  and  removed.  lAfman  vs.  ^r- 
naUL  196 

9.  In  what  cases  the  regbtry  of  a 
deed  is  constructive  notice. 

The  registry  of  a  deed  or  paper  not 
duly  or  legally  recorded,  is  not  con- 
stnictive  notice. 

QiUBre,  if  an  award  respecting  real 
estate  is  required  to  be  registered  by 
the  laws  of  Ma$9aehuaetts.  McNeil 
vs.  Magee,  244 

10.  Ji  conveyed  to  B,  by  deed,  acer^ 
tain  piece  of  land  by  specific  t>ounda- 
ries,  and  then  added,  "  it  being  the 
same  land  given  by  my  honoured  moth- 
er to  him  the  said  B,  by  her  last  will 
and  testament,  said  land  containing 
about  five  acres." 

The  devise  in  the  will  was  of  *'  a 
piece  of  plain  land,  of  about  four  or  five 
acres,  lying  a  little  northwestwardly 
from  the  aforesaid  lots,  and  reaching 
laclc  to  a  ditch^" 

It  was  held,  that  the  latter  clause 
did  not  control  the  specific  boundaries 
in  the  deed,  even  supposing  the  will 
would  admit  of  narrower  limits,  or  was 
of  doubtful  construction.  Howell  vs. 
Smile.  410 

DEVISE. 

The  testator  devised  all  his  estate  to 
his  wife  for  life  ;  if  she  died  before  his 
son  /anived  of  age,  then  to  his  daugh- 
ter Ay  until  /  came  of  age  ;  at  that 
time  the  estate  to  be  divided  among  his 
three  children  equally  in  fee,  or  to  tbo 
survivors  of  them,  if  either  should  die 
leaving  no  Issue.  If  all  his  children 
should  die  and  Uaee  no  isiue,  and  Ids 
wife  should  survive  them,  then  to  her 
iniee.  Held,  that  the  devise  might 
be  construed,  (subject  to  the  wife's  Hfe 
estate,)  cither  as  a  devise  to  all  the 
children  in  fee  absolutely,  on  J*8  ar- 
rival of  age,  even  though  the  wife  was 
then  living,  and  if  they  all  died  before 


that  period  without  isfiie,  then  to  Uo 
wife  in  fee,  or  as  a  devise  of  tiie  estate 
to  the  children  in  fee  determiuble  on 
their  dying  in  her  lifetime  wiilMnit  leav- 
ing issue,  and  in  that  event  an  execntefj 
devise  over  to  her  in  fee.  But  if  neither 
construction  could  be  adopted,  then,  ae 
all  the  children  died  in  the  wife's  life- 
time, but  two  of  them  left  tMtue  who 
survived  her,  the  estate  in  the  event 
must  be  considered  as  intestate  estate 
undisposed  of  by  the  will,  inasmuch  as 
the  devise  over  to  the  wife  could  not 
take  effect.    JS/lghlmgaU  va.  Sheldon, 


DISSEIZEN. 

Where  a  party  is  disseized,  he  can- 
not convey  by  a  quitclaim  deed  his  ti- 
tle to  the  premises  of  which  he  is  dis- 
soiled.     fydk^ldYB.Moee,  iH 

DISTRICT. 

The  judiciary  act  of  1789,  ch.  20, 
does  not  contemplate  compulsive  pro- 
cess against  any  person  in  any  district, 
unless  he  be  an  inhabitant  of,  or  found 
within,  the  same  district  at  Che  time  of 
serving  the  writ.    Pi^^uet  va.  Swan. 


DOMICIL. 

1.  Theactofifossodb(seifsofl797, 
ch.  50,  prescribing  the  modes  of  serving 
process,  does  not  apply  to  a  ease  wlien 
the  defendant  has  been  an  inhabitant* 
but  at  the  time  of  the  suit  brought  has 
his  actual  domicil  in  another  state,  or 
country.    Piequei  vs.  Swan.  85 

2.  To  constitute  a  person  a  citizen  of 
a  state,  so  as  to  sue  in  the  courts  of  the 
United  Staiee,  he  must  hare  a  domicil 
in  such  state. 

If  he  removes  into  a  state  anime 
manendi,  that  is  sufficieot,  whatever 
may  be  his  motive  for  removal.  But  a 
mere  temporary  change  of  place,  with- 
out any  intention  of  permanent  resi- 
dence, constitutes  no  change  of  domi- 
cil.    Caee  vs.  Clarke.  70 

8.  An  open  boat  is  not  a  ehqf  or  ves- 
sel within  the  purview  of  the  statutes 
of  1820,  ch.  122,  and  1828,  ch.  160, 
which  prohibit  commercial  intereourM 
from  the  BriHsh  colonies. 

It  seems  that,  notwithstanding  those 
statutes,  open  BriiUh  boats  may  visit 
the  United  SUUee,  if  not  destined  for 
trade. 

BrUith  ships  or  vessels  excluded 
from  our  ports  by  those  statutes,  are  such 
as  are  owned  by  BrUieh  suljects,  hav- 


A  TABLE,  Ac.  587 

lii|;  ft  JMHmH  domicfl,  Md  iaflin^  under  ment  of  aaother  pertoa  In  his  ttead. 

the  BriHih  flag,  and  not  ships  or  ves-  Johnson  in  Error  vs.  United  l^aiet, 

seb  owned  by  BriHsh  subjects  domi-  425 
ciled  in  the  United  StaU$,     UnUed 

Stmte9  TS.  Jin  Open  Boat.              120  EQUITY. 

1.  A  Inllin  equity  WB8  brought  against 

DUTIES.  a  feme  sole  to  compel  her  to  make  an 

1.  Under  the  Tariff  act  of  22d  of  acknowledgment  of  a  deed  made  by  her 
May  1824,  ch.  186,  bombazines,  being  and  her  late  husband  in  his  lifetime,  of 
goods  of  which  wool  is  a  component  her  land,  on  a  sale  thereof.  In  her  an- 
materia],  are  liable  to  pay  a  duty  of  30  swer,  she  denied  all  equity  ;  and  as- 
per  cent     United  States  vs.  Clarke,  serted,  that  the  sale  was  without  her 

80  consent,  and  that  ~she  received  no  part 

2.  By  the  act  of  Congress  of  1799,  ot  the  consideration  money.  It  was 
eh.  128,  consignees  are  authorized  to  held,  that  the  plaintiffs  were  not  end- 
enter  goods,  and  give  bonds  for  the  du-  tied  to  Miy  relief.  Town  of  Profrir 
ties.  In  such  case  the  United  States  dence  vs.  Manchester.  59 
have  no  remedy  over  against  the  owner  2.  The  courts  of  the  United  States,  as 
of  the  goods,  ior  whom  the  consignee  courts  of  equKy,  possess  jurisdiction  to 
acts  as  agent  or  trustee,  if  the  duties  are  maintain  suits  in  favour  of  legatees  and 
not  paid.    Knox  vs.  Devens.           880  distributees  for  their  portions  of  the  es- 

8.  li  a  suretv  for  a  consignee  on  a  tate  of  the  deceased,  notwithstanding 

custom-house  bond  pays  the  debt,  he  there  may  be,  by  the  local  jurispru- 

has  no  remedy  against  the  owner  for  dence,  a  remedy  at  law  on  the  admin- 

tiie  amount,  ifthe  latter  did  not  request  istration  bond,  in  favour  of  the  party. 

Hie  surety  to  sign  the  bond  ;  but  the  This  class  of  cases  is  of  concurrent  and 

remedy  for  the  surety  is  against  the  not  of  exclusive  jurisdiction.    Pratt  tb, 

oonsignee  only.     Knox  vs.  Deoens.  J^Tortham.                                          96 

880  8.'  A  bill  for  a  discorery  of  assets  Hes 

*    4.  If  a  collector  of  the  customs  can-  in  equity,  notwithstanding  a  remedy 

eels  a  bond  ior  duties,  without  receiving  at  law.    Pratt  vs.  Mfrtham.            95 

payment  ofthe  amount  ofduties,  in  con-  4.  The  statute  of  limitations  binds 

nlvance  with  the  debtor,  the  cancella-  courts  of  equity  as  well  as  law  in  cases 

tion  is  void,  and  the  bond  may  still  be  of  concurrent  jurisdiction  ;  and  some- 

dedared  upon  as  a  subsisting  deed  \  for  times,  by  way  of  analogy,  binds  eqoit- 

tbe  eaneellation  is,  in  such  a  case,  a  able  titles. 

flagrant  violation  of  duty.    Johnson  m  The  statute  of  limitations  of  Rhode 

Brror  vs.  United  States,                425  Island,  of  suits  brought  against  eze* 

6.  A  collector  of  the  customs  is  not  cutors  and  administrators,  is  a  good  bar 

at  liberty  to  receive  any  thing  but  mon-  in  equity  as  well  as  at  law.    Pratt  vs. 

ey  of  the   United  States,  or  foreign  J>rorthm.                                         95 

jgfisldorsilvei»coinmadecurrent|inpay-  5.  In  cases  of  eoncurr^ftf  jurisdiction, 

ment  of  duties. — ^If  he  receives  a  check  such  as  accounts,  bailments,  8cc.  courts 

en  a  bank  in  payment,  it  is  at  his  own  of  equity  construe  the  statute  of  Hmi- 

peril,  and  if  the  check  is  not  paid,  the  tations  as  courts  of  law  do,  and  create 

Dond  is  not  diticliarged  ;  a  fortiori,  it  po  other  exceptions,  than  those  created 

is  sot  discharged  by  the  receipt  of  a  by  the  statute.     Courts  of  equity,  in 

memorandum  check.    Johnson  in  Er-  such  cases,  act  in  obedience  to  the  law, 

rar  vs.  United  States,                     425  and  not  merely  in  analogy  to  the  law. 

6.  The  receipt  of  a  collector  acknowl-  Sherwood  y».  Sutton.  142 
edging  payment  is  j^rtrnd  facte  evi-  6.  Courts  of  equity,  independently  of 
dence,  hut  not  conclusive  of  the  fact  of  any  statute  of  set-off,  do  not  exerdsa 
pnvment.  Johnson  in  Error  vs.  Uni*  jurisdiction  to  set  off  mutual  discon- 
iei  States.                                      425  nected  debts,  unless  where  the  deal- 

7.  A  collector,  like  other  public  of-  ings  of  the  parties  imply  it  as  matter  of 
fieers,  cannot  Und  the  UnUed  States  agreement,  or  mutttal  credit, 

by  any  acts  beyond,  or  contrary  to,  the  QiMsre,  whether  in  Rhode  Island^ 

authority  given  him  bytiielaws.  John-  judgments  can  be  set  off  against  each 

sfm  in  Error  VB,  United  States.     426  other,  where  the   debt   due    to    the 

8.  QiMrre,  whether  a  coHector  is  not  phdntiff  has  been  assigned  befM«  suit 
to  all  intenU/iinsfuf  officio^  as  soon  as  brought  Qreene  vs.  DarUng.  101 
a  removal  takes  place  by  the  appoint-  7.  Where  a  set-off  or  definice  to  a 
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Mft  wm  avyittMa  at  law,  and  the  par«  ESTOPPEIf. 

ty  omitted  by  laches  to  take  advantage  See  Piajuiiho,  6« 

of  it,  it  seems  a  court  of  equity  will  not 

relieve  him.     Or eene  y».  Darling.  202  EVIDENCE. 

8.  Bill  for  a  reconveyance  of  an  es«  1.  Persons  who  donotbeliovoiii  the 
tate  upon  an  agreement  and  subsequent  existence  of  a  Ood,  or  in  a  future  state 
award,  dismissed  upon  the  circurastan-  of  existence,  are  not  competent  wk* 
ees,  the  bill  being  brought  against  pur-  neeses.  fVakeJUld  vs.  Mom.  10 
chasers  after  a  considerable  lapse  of  2.  The  ordinary  presumptioa  ia,  0iat 
time,  the  original  vendee  being  dead  all  the  partners  have  aceesa  to  die  part- 
and  insolvent.  McAeilY9.  Maget,  244  nersbip  books,  and  know  the  antiies 

9.  Courts  of  equity  have  jurisdiction  therein  ;  but  this  is  a  mere  presomp- 
to  enforce  a  specific  performance  of  an  thm  from  the  ordinary  course  of  bust- 
award  respecting  real  estate.  But  he  ness,  and  may  be  repeUed  by  any  dr- 
who  seeks  peiformance  must  show  a  cumstances,  which  lead  to-  a  contrary 
readiness  to  perform  all  the  award  on  presumption.  U.  8,  Bank  v«.  Bmnetf., 
his  own  part.    McJ\reUy8.Magee.  244  17C 

10.  After  long  delay  and  laches  a  court  8.  Where  goods  are  seized,  and 
of  equity  will  not  decree  a  specific  per-  claimed  as  forfeited  as  part  of  the  caxgo» 
formance  of  an  award,  especially  where  the  onu$  probandi  is  on  the  govem- 
there  has  been  a  material  change  of  eir-  ment  to  prove,  that  such  goods  were 
cumstances,  and  ii\juty  to  the  other  part  of  the  caigo  on  board  at  the  time 
party.  of  the  offence. 

jf  fortiori,  it  will  not  deccae  it  against  The  claiimnt  may  file  a  special  do- 
purchasers  even  with  notice,  if  their  fence  on  that  point,  if  he^ohoosea  *,  bul 
vendee  is  dead  and  insolvent  so  tliat  it  is  also  in  issue  on  the  genaEal  denial 
they  can  have  no  remedy  over.  of  the  allegations  at  the  libel.     UhiUd 

QmBrCy  in  what  cases  a  court  of  equi*  StaieM  vs.  Jin  Open  BoaL  Stt 
ty  will  award  damages,  as  a  compensa-  4.  Where  certain  merchuitohadea- 
tion  for  delay,  on  a  bill  lor  a  specific  tered  into  a  written  contract  to  sub- 
performance.    McJVleU  vs.  Magee.  244  scribe  certain  sums  for  a  vo]^age  to  ^* 

11.  If  one  defendant  does  not  ap-  rica,  Stc.  and  authorised  their  agent  to 
pear,  and  is  not  compellable  to  appear,  draw  bills  for  the  amount  tf  he  fitted 
and  is  a  necessary  party  to  the  bUl  in  out  the  expedition,  and  ha  draw  a  hill 
equity,  the  other  defendants  who  have  on  one  of  the  subscribeia  fortheamouaA 
appeared  and  answered  the  bill,  may  subscribed  by  him,  to  pay  ibr  geoda 
move  for  a  dismissal  of  the  suit  for  non-  bought  for  the  voya^  on  the  credit 
prosecution  oi  the  bill,  against  the  non>  of  Uie  written  authority  above  stated* 
appearing  defendant ;  and  the  Court  which  was  Aown  to  the  payee  of  the 
will  grant  a  further  time  for  the  appear-  bill ;  it  was  held,  that  the  agent,  Ifaoegh 
ance  of  such  defendant,  if  it  seems  rea-  drawer,  was  a  competent  witness  to 
sonable,  after  which  the  bill  is  to  be  prove  the  facts  in  a  suit  breught  by  (he 
dismissed,  unless  such  defendant  ap-  payee  against  the  subscdber,  upon  a 
pears  and  answers.  Picquet,  Mm,  vs.  eonttructive  acceptance  of  the  bill,  it 
Swan.                                             561  having  been  dishonoured,  when  pra- 

12.  In  what  cases  a  Court  of  equity  sented  for  acceptance.  Lawher  va. 
will  reform  a  written  instrument,  upon  Shaw.  241 
the  ground  of  mistake.  The  mistake  6.  If  a  bill  admiu  the  defendant  to 
must  be  made  out  by  the  clearest  and  be  a  purchaser  of  the  legal  title,  and 
most  unequivocal  evidence.  the  plaintiff  sets  up  an  equitable  title, 

Semble,  that  the  Court  would  not  re-  and  demands  a  conveyance  of  the  legal 

form  it  to  the  prejudice  of  bond  Jide  title  to  himself,  he  must  aver  and  prove 

purchasers    without  notice.      United  all  the  material  facts  to  entitle  him  to 

Slates  vs.  Munroe.                         672  such  conveyance.    If  he  relies  on  ne- 

See  EviDBMCfi,  6.  tice  in  the  purchaser,  he  must  aver  it  in 


his  bill,  and  if  not  admitted  by  the  ^ 

ESTATE.  swer,  he  must  prove  the  notice  before 

A  liberty  granted  in  a  deed  « to  dig  a  he  can  have  relief, 
canal  through  the  grantor's  land,"  does        A  purchaser,  who  chooses  to  answer 

not  include,  as  an  mcident,  the  proprie-  the  btU  generally,  need  not  aver,  that 

tary  interest  in  the  soil,  when  dug  up  he  is  a  purchaser  without  notice.    Tha 

and  removed.    lAfman  vs.  Arnold.  195  plaintiff  must  prove  notice. 
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Notice,  ifdeBiadbytheaiitwdr,  must  sanity  be  remotely  occasioned  by  an- 

be  proved  by  two  witnceaeo,  or  by  one  doe  lodalgence  Id  spirituous  liquors. 

witness  and  circumstances.     MeJVeil  But  it  is  octierwise,  if  lie  be  at  the  time 

Ts.  Magee.                                      244  intoxicated,  and  his  insanity  be  directly 

0.  NotwiUistinding  an  order  of  the  caused  by  the  immediate  mflaence  of 

Court,  closing  all  tesumony  In  a  cause,  such  liquors.     United  States  vs.  Drew. 

after  a  limited  time,  under  a  commis-  28 

sion,  the  Court  will  enlarge  It,  upon  proof  See  Persoitaz.  Goods,  1 . 
of  newly  discoToied  evidence,  which 

the  party  could  not  procure  to  be  uken  INSOLVENCY, 

under  such  commission,  the  same  hav-  1.  A  claim  of  a  person  to  compensa- 

lag  came  to  his  iinowledge  after  the  ex-  tion  for  wrongs  done  under  SpanUh 

ecution  thereof.     Schooner  Ruby.  451  authority,  and  provided  for  by  the  trea- 


See  AssioiiMCirr,  11, 12, 18. 
EXECUTOR. 

See  ASMIXISTRATOH,  4. 

FACTOR. 

See  PaurciPAii  and  AouiT.  8. 

FISHERY, 


ty  of  22d  of  February  1819,  with  Spain^ 
passed  to  his  eenerel  assignee  upon  Ms 
insolvency.  United  8tate»  vs.  Hun" 
ter,  82 

See  SvRSTT,  1. 

INSOLVENT  ESTATE. 

In  case  of  payments  made  by  an 
administrator  of  an  insolvent  estate,  all 


A  lease  for  600  years  of  certain  land  such  payments  must  bo  deemed  to  be 
eovered  with  a  pond  of  water  conveys  made  on  general  account,  and  pro  rota 
as  incident  the  water  and  the  fish  there-  towards  the  extinguishment  of  all  the 
la.     SmUh  vs.  MiUer,  191    debts  due  to  the  creditor. 

The  United  States  having  a  priority 
by  law  in  such  cases,  does  not  chai^g^ 
the  rule. 

The  duty  of  the  administrator  is  the 
same.     United  States  vs.   WardwelL 

82 


INTEREST. 
See  TausTEX,  1. 

INTESTATE  ESTATE. 

The  statutes  of  Bhode  Island  of  1788 
and  1822,  respecting  the  estates  of  per- 


GUARDIAN. 
See  Adm nrisT&ATOB,  8. 

HIGH  SEAS. 

The  words  **  hieh  seas'*  in  the  crimes 
statute  of  2826,  ch.  878,  §  22,  mean  the 
umndosed  waters  of  the  ocean  on  the 
eea-eoast  outside  of  the  fauets  terra. 
UrdUd  States  ys.  Orush,  290 

See  pBRsoif  Aii  Goons,  1. 

HUSBAND  AND  WIFE. 

1.  By  the  statute  of  HAode  Island  sons  dying  witliout  leaving  known  heirs 
respecting  conveyances  of  real  estate,  or  representatives  within  the  United 
BO  deed  of  the  wife's  estate  by  the  bus-  States,  apply  to  cases,  where  the  per- 
band  and  wife,  conveys  any  title  but  son  so  dying  was  possessed  of  an  undi- 
Ihat  of  the  husband,  unless  the  same  vided  moiety  of  an  estate,  as  well  as  to 
deed  be  duly  acknowledged  by  the  cases,  where  he  held  the  whole.  And 
wife,  l>efore  a  magistrate.  In  the  man-  to  cases  where  the  unknown  heir  or 
ner  prescribed  by  the  statute.  Man»  representative  would  take  an  undivid- 
ehester  vs.  Hough.                             87  ed  portion,  as  well  as  where  he  would 

2.  By  the  customary  and  ancient  law  take  the  whole  of  the  estate  descended. 
of  Bhode  Msnd,  a  feme  covert  may  ^uare,  whether  the  statutes  apply  to 
pan  her  estate  by  a  deed,  in  which  her  any  cases,  where  the  heirs  remove  from 
husband  is  joined,  which  is  duly  execut-  tfie  state,  after  the  death  of  the  person 
ed  and  aclmowiedged.  Manehestervs.  from  whom  they  'take*  Stevens  vs. 
Sough.                                            87  RvggUs.                                        221 


INDICTMENT. 
See  Px.XA.Diiro,  7. 

INSANITY. 

Where  a  person  is  insane  at  the  time 
he  commits  a  murder,  he  is  not  punish- 
able as  a  murderer,  although  such  in- 


INHABITANCY. 
See  JuKisDicTioNt  1. 
Paocxss,  1, 
Trespass,  1. 

JUDGMEMT. 
A  judgment  in  the  court  of  prolmte  of 
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a  ftete  is  not  coneloslTe,  whete  it  has  haven,  barin,  or  b^  is  ao  nairow  ftat 

been  obtained  by  fraud.    The  settle-  a  person  standing  on  one  shore  can  rea- 

ment  of  an  Administrator's  account  in  sonably  discern,  and  distinctly  see,  by 

the  probate  court,  procured  by  fraud,  is  the  naked  eye,  what  is  doing  on   die 

not  conclusive.    Pratt  vs.  ^orthatn.  opposite  shore,  the  waters  are  witUn 

95  the  body  of  a  county. 

In  such  waters,  it  seems,  that  the  ad- 

JURI8DICTI0N.  miralty  and  common  law  courts  haro 

1.  Where  a  party  defendant  is  a  cit-  concurrent  jurisdiction.  VhUedStaiet 
izen  of  the  United  Staiett  and  resident  vs.  Orush.  2M 
in  a  foreign  country,  not  having  any  in-  €.  The  grant  of  administration  to  a 
habitancy  in  any  state  of  the  Union,  husband  on  his  wife's  estate  with  die 
the  Circuit  Courta  of  the  United  Statea  will  anneied,  by  a  Probate  Court,  ia 
have  no  power  to  maintain  jurisdiction  conclusive  to  establish  her  right  to  make 
over  him  in  a  suit  brought  by  an  alien  the  will,  for  the  general  jurisdiction  in- 
against  him,  although  he  has  propeHy  dudes  the  right  to  inquire  into  this  feet, 
within  the  district,  which  may  be  at-  Cossets  vs.  I^emon.  8SS 
tached.     Picquet  vs.  Swan,             86  7.  The  offence  of  larceny  is  not  pun- 

2.  Where  a  Spanish  vessel  was  cap-  ishable  under  the  act  of  1790,  ch.  9, 
tured  by  a  Colombian  privateer,  and  [86,]  unless  committed  in  a  place  on- 
by  collusion  between  the  captors  and  der  the  sole  and  exclusive  jurisdiction 
an  Jimmiean  citizen  she  was  purposely  of  the  United   States  ;  and  to  bring 
wrecked  on  a  k«y  on  the  coast  ofF^or-  the  case  within  the  statute  there  must 
tda,  within  the  territory  of  the  United  be  an  averment  of  such  sole  and  exclo* 
States,  and  the  cargo  was  there  landed,  aive  juris^ction  in  the  indictment, 
and  the  duties  regulariy  paid  ;  and  af-  **  Personal  goods,"  in  that  statote. 
terwards  the  cargo  was  sold,  and  the  do  not  include  choscs  in  action,  the  lat- 
Jhneriean  citizen  became  a  purchaser  ter  not  being  the  subject  of  larceny  at 
thereof,   and  gave  bills  of  exchange  the  common  law.     United  StetcsTS. 
drawn  by  himself  on  a  house  In  Charles-  Davis.                                             856 
ton.  South  Corolina,  which  were  dts-  8.  Where  a  larceny  is  committed  in 
honoured ;  it  was  held,  that  the  party  a  place  not  under  the  sole  and  exdusire 
was  liable  to  be  sued  on  such  bills  in  an  jurisdiction  of  the  United  Spates,  it  may 
Jbneriean  court,  and  that  the  collusion  yet  be  punishable  under  the  third  aec* 
between  him  and  the  captors,  in  pro-  tion  of  the  act  of  1625,  ch.  276. 
cnring  the  shipwreck,  was  no  bar  to  a  Offences  are  punishable  under  that 
recovery  in  such  suit,  as  there  was  no  section  according  to  the  state  laws, 
firand  intended,  or  perpetrated  on  the  where  they  are  committed,  under  dr- 
laws  of  the  United  States.    Hopner  cumstances,  or  in  places,  in  which,  be- 
vs.  Appleby.                                     71  fore  that  act,  no  Court  of  the  United 

8.  The  courts  of  the  United  States,  States  had  authority  to  punish  them. 

as  courts  of  equity,  possess  jurisdiction  United  States  vs.  Davis.                806 

to  maintain  suits  in  favour  of  legatees  9.  It  seems  that  a  reservation  on  a 

and  distributees  for  their  portions  of  the  cession  of  "  concurrent  jurisdiction,'* 

estate  of  the  deceased,  notwithstanding  to  serve  state  process,  dvil  and  criminal, 

there  may  be,  by  the  local'  jurispru-  in  the  ceded  place,  does  not  exchide 

dence,  a  remedy  at  law  on  the  admin-  the  exclusive  legislation  or  exclusive 

istnition  bond,  in  favour  of  the  party,  jurisdiclion  of  the  touted  States  ovef 

This  class  of  cases  is  of  concurrent  and  the  ceded  place.    It  merely  operates 

not  of  exclusive  jurisdiction.    Pratt  vs,  as  a  condition  of  the  giant.     United 

JVortham.                                          95  States  vs.  Davis.                              866 

4.  The  State  Courts  have  jurisdic-  10.  The  adminlty  has  jurisdiction 
tlon  of  offences  committed  on  arms  of  over  petitory  as  well  as  possessory  suits, 
the  sea,  creeks,  havens,  basins,  and  to  reinstate  owners  of  ships,  who  have 
bays,  within  the  ebb  and  flow  of  the  been  wrongfully  displaced  from  their 
tide,  when  those  places  are  within  the  possession.  Schooner  Tilton.  466 
body  of  a  county;  and  in  such  cases  11.  The  admiralty  has  jurisdiction  in 
the  Circuit  Courts  of  the  United  States  case  of  a  wrecked  ship,  to  decree  a  sale 
have  no  jurisdiction  under  the  said  upon  application  of  the  master.  SehoO' 
sUtute.     United  States  vs.  Orush.  290  ner  Triton.                                     465 

5.  Where  an  arm  of  the  sea  or  creek,  12.  The  sale  by  an  Admiralty  Court, 
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of  a  wrecked  ship,  upon  the  application 
of  the  master  and  a  suirey  made,  is 
within  its  jurisdiction,  but  is  not  con- 
clusive upon  the  owner  or  upon  third 
persons.    Schooner  7\Uon,\  466 

See  Prockss,  1 . 

Equity,  6,  9. 

Trxspasb,  1. 

LARCENY. 

*  1.  The  offence  of  larceny  is  not  pun- 
ishable under  the  act  of  1790,  ch.  9, 
[36,]  unless  committed  in  a  place  under 
the  sole  and  exclusive  jurisdiction  of  the 
United  Stqtee  ;  and  to  bring  the  case 
within  the  statute  there  must  be  an 
averment  of  such  sole  and  exclusive 
jurisdiction  in  the  indictment. 

'*  Personal  goods,"  in  that  statute, 
do  not  include  choaes  in  action,  the  lat- 
ter not  being  the  subject  of  larceny  at 
the  common  law.  United  States  vs. 
Davie.  366 

2.  Where  a  larceny  is  committed  in 
a  place  not  under  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States, 
it  may  yet  be  punishable  under  the 
third  section  of  the  act  of  1826,  ch.  2T6. 

Offences  are  punishable  under  that 
section  according  to  the  state  laws, 
where  they  are  committed,  under  cir- 
cumstances,, or  in  places,  in  which,  be- 
fore that  act,  no  Court  of  the  United 
States  had  authority  to  punish  them. 
United  States  vs.  Davis,  866 

MERCHANTS'  ACCOUNTS. 

A  special  contract  between  ship-own- 
ers and  a  shipper  of  goods,  to  receive 
half  profits  in  lieu  of  freight  on  the 
shipment  for  a  foreign  voyage,  is  not  a 
case  of  merchants*  accounts,  within  the 
exception  of  the  statute  of  limitations. 
Slptifig  vs.  Gray.  606 

MORTGAGE. 

A  statute  sale,  if  fraudulent,  will  not 
bind  the  owner,  unless  in  favour  of  a 
bond  fide  purchaser,  for  a  valuable  con- 
sideration, without  notice,  actual  or 
constructive,  of  the  fraud. 

What  is  such  notice  ?  Schooner 
Tilton.  466 

See  PARTifXRSUip,  2. 

MURDER. 

Where  a  person  is  insane  at  the  time 
he  commits  a  murder,  he  is  not  punish- 
able as  a  murderer,  although  such  in- 
sanity be  remotely  occasioned  by  un- 
due indulgence  in  spirituous  liquors. 
But  it  ia  otherwise,  if  he  be  at  the  time 


intozleated,  and  his  InMnity  be  directly 
caused  by  the  immediate  influence  of 
such  liquors.    United  States  vs.  Drew. 

NEW  TRIAL. 

1.  Where  a  bill  of  exceptions  is  tak- 
en at  the'trial,  a  motion  for  a  new  trial 
will  not  be  entertained,  unless  the  bill 
of  exceptions  is  waived.  Cunning' 
ham  vs.  BeU.  161 

2.  A  new  trial  will  not  be  granted  on 
account  of  excessive  damages,  unless 
the  jury  have  mistaken  the  principles 
of  law,  which  ought  to  regulate  dam- 
ages, or  have  been  guilty  of  some  gross 
error,  which  shows  an  improper  feeling 
or  bias  on  their  part.  Thisrston  vs. 
MarHn.  ASn 

PARTNERSHIP. 

1.  A  bill  drawn  upon  a  partnership, 
but  not  accepted  until  after  a  dissolu- 
tion of  the  partnership  publicly  an- 
nounced, binds  only  the  partner,  who 
accepts  it,  and  not  the  other  partners, 
who  have  not  consented  thereto.  7bm- 
beckbee  Bank  vs.  DumeU.  66 

2.  Where  a  mortgage  had  been  giv- 
en to  one  partner  to  secure  a  debt  of  a 
firm,  and  after  the  failure  of  the  firm, 
and  an  assignment  of  the  debt,  one  of 
the  partners  entered  into  an  arrange- 
ment with  the  debtor,  without  the  con- 
sent of  the  assignees,  by  which  he 
took  negotiable  notes  for  the  debt- pay- 
able on  ume,  and  afterwards  he  assigned 
the  mortgage  to  the  other  partner,  who 
was  not  party  to  the  arrangement ;  it 
vras  held,  that  the  mortgage  was  not 
extinguished.    Osbom  vs.  Benson.  167 

3.  Where  a  partnership  is  carried  on 
by  a  firm  in  the  name  of  one  partner 
only,  and  he  indorses  notes  in  his  own 
name,  the  firm  is  not  bound  thereby, 
unless  the  notes  were  received  or  dis- 
counted as  notes  binding  the  firm,  up- 
on the  representation  of  the  partner 
giving  the  same  to- that  effect,  and  were 
made  for  the  common  benefit  and  busi- 
ness of  the  firm.  United  States  Bank 
vs.  Binney.  176 

4.  Secret  partnership  means,  in  com- 
mon usage,  a  partnership,  where  some 
of  the  partners  are  kept  secret,  or  are 
unknown,  in  contradistinction  to  open 
or  notorious  partnership.  Where  one 
partner  publicly  avows  all  the  partners, 
so  that  they  become  and  are  known 
as  such,  and  credit  is  obtained  thereby, 
it  is  no  longer  a  secret  partnenhip, 
whether  the  firm  be  carried  on  in  the 
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■MM  •(  com  ptrt—r  oniy  or  o^fcitwii.  4*  In  mm  of  paymciits  mad*  by  as 

fT*.  &  AmA  vs.  .Btfincy.                 176  ftdmiDistrator  of  an  insolvent  esUte,  aB 

6.  The  ordinary  pfwumption  Is,  that  such  paymenu  must  be  deemed  to  be 

•II  the  partneas  have  acceea  to  the  part-  made  on  general  account,  and  pro  roU 

nerdiip  books,  and  know  the   entries  towards  we  extinguishment  of  all  ths 

therein  ;  but  this  is  a  mere  presump-  debts  due  to  the  creditor. 

tioB  from  the  ordinary  course  of  bust-  The  United  St^es  haying  a  priority 

I,  and  may  be  repelled  by  any  cir-  by  law  in  such  cases,  does  not  change 

which  lead  to  a  contrary  the  rule.    The  duty  of  the  administia- 


prowimptian,      U,  S,  Bank  va.  Bm-  tor  is  the  same.     Untied  Stateg  ts. 

fiey.                                                  176  Wardwell.                                        82 

6.  One  partner  can  bind  the  other  6.  In  cases  of  running  accoanti. 
only  for  objects  within  the  scope  of  the  where  debits  and  credits  are  made  at 
bminosB  of  the  finn.  Secret  restiic-  difiereut  times,  the  payments  are  to  be 
Hoos  of  the  lights  of  partneia  do  not  af-  deemed  as  made  towards  items  anteca- 

eet  those  persons,  who  deal  with  the  dentlv  due,  in  the  order  of  time,  in 

finn  in  ignorance  of  them.     U.  S.  Bank  which  they  stand  in  the  account. 

va.  Mifmey,                                     177  The  case  of  the  United  StaU»  fiir- 

7.  If  a  company  by  the  articles  of  nishes  no  exception  to  this  rule  in  cases 
partnership  do  their  business  by  agents,  of  running  accounts.  All  paymenti  are 
and  among  other  officers  by  a  treasurer,  deemed  to  be  made  on  general  account. 
•Ml  one  of  the  partners  is  appointed  United  Statea  vs.  WdrdweU.  83 
treasurer,  and  afterwards  fails,  owing  6.  Where  there  is  a  general  assign- 
the  partnership,  as  treasurer,  the  com-  ment  of  a  debtor's  property,  for  the  ben- 
pany  have  a  right  to  claim  payment  of  efit  of  crediton,  and  the  priority  of  the 
the  debt  oat  of  the  uparate  estate  of  United  States  attaches,  they  havine 
ouch  partner,  in  the  hands  of  his  as-  various  debts  due  by  bonds,  with  de- 
signees. And  if  the  debt  is  transfened,  ferent  sureties,  all  payments  made  by 
the  same  right  attaches  to  the  holder,  the  assignees  are  to  oe^fied  pro  rata 
Brown  vs.  Curti:                          421  to  all  the  debts  of  the  tfmted  States  / 

and  the  latter  are  not  at  liberty  to  ap- 

PERSONAL  GOODS.  p1^  the  payments  In  any  other  manner. 

Money  and  bank  notes  and  coin  are  without  the  consent  of  all  the  partiM 

**  personal  goods,"  within  the  meaning  in  interest     United  States  vs.  jmory . 

of  the  sixteenth  section  of  the  crimes  466 
act  of  1790,  ch.  36,  respecliog  stealing 

and  purloining  on  the  high  seas.     Urn-  PLEADING. 

ted  States  vs.  Motdton,                  587  1.  Where  an  alien  suea  in  the  Cireuit 

Court,  the  defendant  must  be  described 

PAYMENTS,  APPLICATION  OF.  as  a  citizen  of  some  parlicubv  atate. 

1.  Advances  made  on  account  gen-  Stating  him  to  be  a  citizen  of  the  Diii- 
erelly,  for  work  done  under  several  dis-  ted  States  is  not  sufficient.  Piequet 
tiiict  contracts,  some  of  which  have  vs.  Swan,  86 
not  been  completed,  must  be  applied  2.  In  JVew  Hampshire,  in  an  action 
in  the  first  place  to  the  extinguishment  on  the  case,  for  a  deceitful  representa- 
of  the  amounts  due  on  the  contracts  tion  in  a  sale,  the  statute  of  limitatloos 
which  have  been  completed,  and  not  of  was  pleaded  in  bar.  The  plaintiff  re- 
those  which  have  not  been  completed,  plied,  that  there  was  a  fraudulent  con- 
McDoweU  vs.  The  Blaekstone  Canal  cealment  of  the  deceit,  until  within  rix 
Company,                                         11  years.    It  was  held,  that  the  replicatioB 

2.  In  case  of  payments  by  a  debtor  was  a  good  answer  to  the  plea.  Sher- 
to  a  creditor,  the  debtor  has  a  right  to  wood  vs.  Sutton,  146 
direct  the  application  of  them,  and  if  he  8   Where  goods  are  seized,  and  daim- 

-does  not,  the  creditor  may  apply  them .  ed  as  forfeited  as  part  of  the  cargo,  the 

uhepleasM.  United  States  vb.  Ward-  onus  prohandi  is  on  the  government 

well.                                                 82  to  prove,  that  such  goods  were  part  of 

8.  In  cases  of  payments  to  the  treas-  the  cargo  on  board  at  the  time  ef  the 
ury  department,  the  officers  of  that  de-  offence.                  • 

partment  have  not  a  right  to  make  any  The  claimant  may  file  a  special  de- 
application  of  such  payments  aeainst  fence  on  that  point,  if  he  chooses  ;  but 
the  will  of  the  debtor,  or  of  his  admin-  it  is  also  in  issue  on  the  general  denial 
istrator.    United  States  vs.  Wardwell.  of  the  allegations  of  the  libel.     United 

82  States  vs.  Jn  Open  BoeU.             tS2 
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4.  If  ft  bill  ftdmitf  the  4el«idftat  to  in  another  Staler  Modiding  to  Ibe  le« 

be  a  purchaser  of  the  legaJ  title,  and  firu    JU%m  ts.  Hobart,                 878 

the  plaintiff  sets  up  an  equitable  title,  4.  No  State  regards  the  forms  or 

and  demands  a  conveyance  of  the  legal  modes  of  remedies  in  other  States  to 

title  to  himself,  he  must  aver  and  prove  enforce  contracts  $  bat  acts  upon  iti 

all  the  material  facts  to  entitle  him  to  own  processes  only.     J[Uu§  vs.  Ai* 

such  conveyance.    If  he  relies  on  no-  bart.                                               878 

tice  in  the  purchaser,  he  must  aver  it  in  5.  Notwithstanding  an  order  of  the 

his  bill,  and  if  not  admitted  by  the  an-  Court,  closing  all  testtmony  in  a  oanao, 

ffwer,  he  must  prove  the  notice  before  after  a  limited  time,  under  a  eonunis- 

be  can  have  relief.  slon,  the  Court  will  enlarge  it,  upon  proof 

A  purchaser,  who  chooses  to  answer  of  newly  discovered  endence,  which 

the  bill  generally,  need  not  aver,  that  the  party  could  not  procure  to  be  taken 

he  is  a  purchaser  without  notice.    The  under  such  commission,  the  same  hav- 

plaintiff  must  prove  notice.  ing  came  to  hb  knowledge  after  the  es« 

Notice,  ii  denied  by  the  answer,  must  ecution  thereof.     Schooner  Ruby,  451 

be  proved  by  two  witnesses,  or  by  one  6.  If  one  defendant  does  not  ap- 

witness  and  circumstances.     McNeil  pear,  and  is  not  compellable  to  appear, 

vs.  Magee.                                     244  and  is  a  necessary  partv  to  thebUI  in 

6.  Upon  a  demurrer  to  evidence,  the  equity,  the  other  defendants,  who  have 

party  demurrioff  is  bound  to  admit  all  appeared  and  answered  the  bill,  may 

the  facts  whico  the  evidence  on  the  move  for  a  dismissal  of  the  suit  for  non* 

other  side  conduces  io  prove  ;  and  the  prosecution  of  the  bill,  against  the  noQ* 

Court  on  such  a  demurrer  will  infer  appearing  defendant;  and  the   Court 

them  in  his  favor.    Johnson  in  Error  will  grant  a  further  time  for  the  appear- 

Ts.  United  Statea.                          425  anceof  such  defendant,  if  it  seems  rea- 

6.  The  government  is  not  ordinarily  sonable,  after  which  the  bill  is  to  b^ 
bound  by  an  estoppel.  Johnson  in  dismissed,  unless  such  defendant  ap* 
Jprror  vs.  United  States.                425  pears  and  answers.    Hiequet^  Aim.  vs. 

7.  It  is  no  defence  to  an  indictment  Stoan,  561 
for  forcibly  obstructing  or  impeding  an 

officer  of  the  Customs  in  the  discharge  See  Nsw  TBiAXi,  2. 
of  his  duties,  Uiat  the  object  of  the  par- 
ty was  personal  chastisement,  and  not  PRINCIPAL  AND  AGENT. 
to  obstruct  or  impede  the  officer  in  the  1.  An  agent,  to  whom  a  negotiable 
discharge  of  his  duties,  if  he  knew  the  note  has  been  indorsed  by  his  principal 
officer  to  be  so  engaged   Untied  States  for  the  benefit  of  the  latter,  and  who 
vs.  Keen.                                       458  has  no  interest  In  the  note,  cannot  sua 

as  indorsee  upon  the  note. 

PRACTICE.  No  person  can  sue  as  indorsee,  na- 

1.  Where  a  bill  of  exceptions  is  taken  less  he  be  the  owner  of  the  note  or  has 
at  the  trial,  a  motion  for  a  new  trial  will  some  legal  or  eouitable  interest  theraio. 
not  be  entertained,  unless  the  bill  of  ex-  TfuUcher  vs.  Winslou),  88 
ceptlons  is  waived.  Ctutningham  vs.  2.  Wherever  the  principal  can  trace 
JBcU.                                               161  his  property  In  the  hands  of  his  fiietor 

2.  A  bill  of  review  lies  for  error  in  or  agent,  and  distinguish  It  from  the 
law,  only  where  the  original  decree  Is  mass  of  the  proper^  of  the  latter,  he  is 
enrolled.  If  not  enrolled,  the  remedy  entitled  to  recover  it  from  the  agent,  or 
is  a  re-hearing.  in  case  of  his  failure,  from  his  aaalgnaes. 

All  decrees  in  the  Courts  of  the  27m-  HcTntire  vs.  Curtis.                        80 

ted  States  are  deemed  to  be  enrolled  at  8.  What  circumstances  amount  to  a 

the  term  in  which  they  were  passed,  ratification  of  a  breach  of  orders. 

Dexter  vs.  Arnold.                         803  The  omission  to  answer  a  letter  ac« 

8.  Where  a  contract  is  made  between  knowledging  the  breach  of  orden^  or 
citizens  of  the  same  State,  and  the  de-  the  omission  to  state  to  the  party  In  a 
fendant  is  afterwards  discharged  under  letter  of  complaint,  that  he  will  be  held 
the  insolvent  act  of  such  State  from  responsible,  is  not,  perse,  a  ratification; 
imprisonment,  and  bis  person  is  ex-  but  the  question  is  open  to  the  jury,  as 
empted  from  future  imprisonment  there-  a  matter  of  fact,  wbether  such  ratmca- 
on ;  still,  if  the  contract  itself  is  not  dis-  tion  ought,  under  all  the  circumstances, 
charged ,  a  general  judgment  will  be  en-  to  be  presumed.  C^nmnig/WMI  vs.  BtIL 
tered  against  him  upon  a  suit  broudit  161 

VOL.  V.  75 
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4.  Where  a  Mle  was  made  by  an  ad-  aaMsneet,  fliere  must  be  a  general  ss- 

ministrator,  at  pablic  aacfion,  of  the  re-  signment  by  the  debtor^of  aU  his  prop, 

al  estate  of  his  intestate,  under  a  license  erty.    A  partial  assignment  of  a  portion, 

of  the  proper  Court,  to  pay  debts,  and  however  large,  without  fiaud,  is  not 

he  acted  as  auctioneer  at  the  aale  ;  it  sufficient.     United  StatetTB.Munroe. 

was  held,  that  a  memorandum  by  him  572 

of  Ae  nle  at  the  time,  was  not  binding  See  Assighmxnt,  15. 
on  the  purchaser,  who  bid  at  the  sale, 

and  that  he  was  not  his  agent  so  as  to  PROBATE  COURT, 

make  the  sale  a  valid  contract  under  1.  Ajudgment  in  the  court  of  probate 

the  statute  of  fiauds  of  Rhode  Island,  of  a  state  is  not  conclusive,  where  it  has 

No  memorandum  under  the  statute  been  obtained  by  fraud.    The  settle- 

of  frauds  is  sufficient,  unless  it  state  the  ment  of  an  administrator's  account  in 

price  and  material  terms  of  the  contract  the  probate  court,  procured  by  fraud,  is 

»r  the  sale  of  lands.    Smith  w,  Arnold,  not  conclusive.    Pratt  vb,  JVoriham. 

414  95 

See  pARTirxBSBiP,  7.  2.  The  grant  of  adodnistmtion  to  a 

husband  on  his  wife's  estate  vnth  the 

PRIORITY  OF   THE  UNITED  will  annexed,  by  a  Probate  Court,  is 

STATES.  conclusive  to  establish  her  right  to  naske 

1.  A  surety  on  a  custom-house  bond,  the  will,  for  the  general  juiisidiction  in- 
who  has  paid  it,  has  the  same  priority,  dudes  the  right  to  inquire  into  this  &ct 
as  the  United  States^  against  the  es-  CasteU  vs.  Vernon*  933 
tate  of  his  principal  in  the  hands  of  his 

assignee.  PROCESS. 

ifsuch  surety  become  insolvent,  and  I.  The  jadicbty  act  of  1789,  ch.  20, 

tiie  same  person  is  assignee  of  both  es-  docs  not  contemplate  compaisive  pro« 

tates,  the  funds  of  the  principal,  to  the  cess  aeainst  any  person  in  any  district 

extent  of  the  debt  due  such  surety,  as  unless  he  be  an  inhabitant  of,  or  (ound 

a  priority  creditor,  is  by  operation  ot  within,  the  same  district  at  the  time  of 

law  deemed  assets  of  the  surety  ;  and  servlns  the  writ.  Picquet  vs.  Suhul  85 

if  the  latter  is  also  indebted  to  the  Uni-  2.  The  act  of  Maeeaehueette  of  1797, 

ted  States  for  other  debts,  the  United  ch.  50,  prescribing  the  modes  of  sernng 

Statee  may,  by  a  bill  in  equity  against  process,  does  not  apply  to  a  case  where 

^e  assignee,  ensure  its  priority-  out  of  the  defendant  has  been  an  inhabitant, 

such  fund  or  assets.     United  States  vs.  but  at  the  time  of  Uie  suit  brought  h» 

Sunter,                                           62  his  actual  domidl  in  anodier  state,  or 

2.  Where  the  assignee  of  an  insol-  countiy.  Picquet  vs.  Sican,  96 
vent  debtor  recovers  a  demand,  and 

expenses  are  incurred  thereby,  the  lat-  PROMISSORY  NOTE, 

ter  are  a  charge  on  the  fund,  and  the  See  Bull  or  EzcHAirajB. 
right  of  priority  of  payment  of  the  Uni- 

ted  States  attaches  on  the  residue.  RELEASE. 

The  United  States  are  not  bound  to  Where  an  award  diiected  each  par- 
contribute,  jvro  rata,  for  the  sura  due  to  ty  to  release  to  the  other  certain  estate, 
them.     United  States  vs.  Hunter.  229  and  the  term  of  20  days  was  directed, 

8.  Where  an  assignment  does  not,  within  which  the  acts  were  to  be  done ; 

on  its  face,  purport  to  be  of  all  the  deb-  the  acts  are  to  be  deemed  concurrent 

tor's  property,  it  is  incumbent  on  the  acts,  so  that  neither  party  can  insist  up- 

United  States,  if  they  insist  on  a  prior-  on  a  release  without  offering  to  execute 

tty  of  payment  under  the  act  of  Con-  a  release  on  his  own  part  to  the  other 

Sess  of  1799,  ch.  128,  §  65,  to  establish  party.    McJfeU  vs.  Magee.            244 
at  it  does,  in  &ct,  contain  all  the  deb- 
tor's property.  REVOLT. 

A  small  portion  left  out  by  mistake  or  See  Skips  and  Shippiito,  8,  4, 6, 7. 
fraud,  will  not  defeat  the  priority  of 

the  United  StaUs.     United  States  vs.  SEAMEN. 

Langton.                                       289  See  Ships  and  Shippiko. 

4.  To  entitle  the  United  States  to 

a  priority  of  payment,  under  the  65th  SET-OFF. 

section  of  the  collection  act  of  1799,  1.  Courts  ofequity,  independently  of 

^h.  128,  out  of  funds  in  the  hands  of  any  statute  of  set-off|  do  not  exeicise 
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jurisdiction  to  set  off  mutual  discon-  er  to  refuse  aQ  duty  on  board,  and  to 

nected  debts,  unless  where  the  deal-  refuse  obedience  to  the  new  master, 

ings  of  the  parties  imply  it  as  matter  of  that  is  an  endeavour  to  make  a  revolt 

agreement,  or  mutual  credit.  within  the  meaning  of  the  crimes,  act 

Quare,  whether  in  Bhode  Island,  of  1790,  ch.  9   [36],  §  12.      United 

judgments  can  be  set  off  against  each  States  vs.  Haines*  272 

other,  where  the    debt    due    to    the        4.  If  the  crew  combine,  tozether  to 

plaintiff  has  been  assigned  before  suit  refuse  to  do  duty,  and  actually  refuse 

brought     Oreene  vs.  Darling,      201  until  the  master  complies  with  some 

2.  An  award,  upon  a  submission  of  a  improper  request  on  their  part,  it  is  an 

question  whether  the  parties  had  a  right  endeavour  to  make  a  revolt  within  the 

to  set  off,  is  conclusive.  Crimes  Act  of  1790,  ch.  9,  [86,]  §  12. 

Qtuere,  whether  a  decision,  by  a  United  States  vs.  Gardner,  402 

court  of  law,  of  concurrent  jurisdiction        6.  If  the  crew  combine  together  not 

on  the  same  point,  would  not  be  con-  to  do  duty,  it  is  an  endeavour  to  make 

elusive.     Greene  vs.  Darling.        201  a  revolt  within  the  Crimes  Act  of  1790, 

8.  How  far  notice  of  a  set-off  is  ne-  ch.  9,  [S6»]  §  12,  although  no  orders 

cessary  to  defeat  the  rights  of  on  as-  are  actually  given  afterwanls.     United 

signee.     Greene  vs.  DarUng,         202  States  vs.  Barker,  404 

4.  Q^cere,  whether  a  party  who  has  6.  If  the  shipping  articles  are  to  the 
procured  an  assignment  of  a  debt  of  the  final  port  of  discharge,  the  voyage  is 
plaintiff,  can  set  it  off  against  his  own  not  ended  until  the  cargo  is  wholly  un- 
debt  due  to  the  plaintiff*,  which  was  laden.  The  owner  may  order  the  vee- 
previously  assigned.  Greene  vs.  Dar^  sel  from  port  to  port  until  the  whole  is 
Ung,                                               202  discharged.     United  States  vs.  Sarker, 

5.  Where  a  set-off  or  defence  to  a  404 
debt  was  available  at  law,  and  the  par-  7.  Port  of  destination  and  port  of  dis- 
ty  omitted  by  laches  to  take  advantage  charge  are  not  equivalent  words.  Som^ 
of  it,  it  seems  a  court  of  equity  will  not  cargo  must  be  unladen  to  make  th^ 

elievehim.     Greene  vs.  Darling.  202  port  of  destination  the  port  of  dischargei 

or  an  actual  termination  of  the  voyage 

SHIPS  AND  SHIPPING.  there.     United  States  vs.  Barker,  404 

1.  Under  the  10th  section  of  the  act  8.  To  affect  the  master  of  a  vessel 
of  1826,  ch.  67,  [276]  the  forcing  a  with  the  penalty  provided  for  his  non- 
mariner  on  shore  must  be  done,  not  on-  delivery  of  a  temporary  register,  grant- 
ly  without  justifiable  cause,  but  also  ed  under  the  3d  Section  of  the  Coasting 
maliciously,  to  justify  a  conviction.  If  Act  of  1793,  ch.  62,  tbere  must  not  only 
done  under  a  mistaken  sense  of  duty,  it  be  an  arrival  at  the  port,  ta  which  U^e 
is  not  a  case  for  conviction.  vessel  belongs,  but  it  must  be  an  arrival 

**  Maliciously"  in  the  statute,  means,    there,  not  by  accident,  or  from  necesr 

with  a  wilful  disregard  of  right  and  duty,  sity,  but  intentionally,  as  one  oC  the 
or  doin^  the  act  against  a  man's  own    termini  of  the  voyage.     ^Jhited  States 

conviction  of  duty.     United  States  vs.  vs.  Shackfard,  446 

Buggies.  192         9.  To  constitute  an  endeavour  to 

2.  A  master  of  a  ship  has  authority  to  commit  a  revolt  within  the  crimes  act 
confine  his  seamen  in  a  common  goal,  of  1790,  ch.  36,  it  is  necessary  th%t 
in  a  forei^  port,  for  offences  and  mis-  there  should  be  some  effort  otr  act  to 
conduct,  m  extreme  cases,  and  where  stir  up  others  of  the  crew  to  disobedi- 
the  proper  correction  or  punishment    ence  of  the  roaster. 

cannot  be  effectual  on  shipboard.  Uni-  To  constitute  a  confinement  of  the 
ted  States  vs.  RuggUs.  192    master  within  the  purview  of  the  same 

8,  The  crew  ofa  ship  who  have  sign-  act,  it  is  sufficient  that  there  is  a  per- 
ed  shipping  articles  for  the  voyage  un-  sonal  seizure  or  restraint  of  the  master, 
der  a  particular  master,  without  any  although  it  may  be  for  the  purpose  of 
clause  pTovidine  for  a  change  of  mas-    inflicting  personal  chastisement  upon 

ter,  are  not  discharged  from  the  articles  the  master.  United  States  va.  Savagf. 
by  the  dismissal  of  the  master  by  rea-  460 

son  of  sickness,  or  any  other  reasonable    •    10.  The  master  has  authority  to  dis- 

cause,  and  the  appointment  of  «  new  '  place  the  mate,  and  all  other  subordin- 
master  ;  but  they  are  bound  to  obe^  ate  officers,  during  the  voyage.  If  he 
the  new  master.  abuses  his  authority,  he  is  respOBiibie 

If  in  such  case  they  combine  togeth-    for  the  wrong. 
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AemUe,  thit  the  mote  Ib  a  teamant 
within  the  crimei  act  of  1790,  cb.  S6, 
%  12.     UnUed  States  vs.  Savage,  460 

11.  Hie  master  of  a  ship  haa  not,  in 
virtue  of  his  office,  any  authority  to  sell 
a  ship,  except  In  cases  of  extreme  ne- 
eessity,  where  the  Tessel  is  wrecked, 
or  unnavlgable,  fcc. 

If  he  sells  without  such  necessity, 
the  sale  Is  Invalid,  notwithstandin^r  he 
has  acted  witli  good  faith,  at  least, 
where  the  contest  is  between  the  own- 
•r  and  the  purchaser. 

Qumry,  how  It  wonld  be  between 
6ie  underwriter  on  a  policy,  and  the 
owner.     Schooner  THUon.  465 

12.  A  wreclc  sale,  made  by  authority 
of  ttie  statute  laws  of  a  State,  is  valid 
to  pats  the  title  to  the  property,  where 
there  Is  no  owner  or  agent  present  to 
protect  or  claim  the  property. 

Construction  of  the  laws  of  J^orth 
CaroKna,  on  this  subject.  A  sale  at 
the  solicitation  or  order  of  the  master, 
is  not  a  statute  sale  under  those  laws, 
binding  the  owner.     Schooner  l^lton. 

465 

IS.  A  statute  sale,  if  fraudulent,  will 
not  bind  the  owner,  unless  in  favour  of  a 
bond  fide  purchaser,  for  a  valuable  con- 
sideration, without  notice,  actual  or 
eonstructlverof  the  fraud. 

What  is  such  notice  ?  Schooner 
TUton,  465 

14.  A  special  contract  between  ship- 
owners and  a  shipper  of  good?,  to  re- 
ceive half  profits  in  lieu  of  freight  on 
the  shipment  for  a  foreign  voyage,  Is 
-not  a  case  of  merchants' accounts,  with- 
in the  exception  of  the  statute  of  lim- 
itations.    Spring  vs.  Gray,  505 

See  ADMinALTT. 

SHIP-MASTER. 

See  Ships  and  Shippino. 
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Britbh   Colonies. 

136.  Tariff  act.  Duties.  SO 

140.  see  6.  Spanish  Treaty.    62 

67.  Ship  Master.       192 

276.  see  22.  High  Seas.       290 

see  3.    Larceny.  SS6 


Massachusbtts. 
1794.  eh,  65.       Tinstee  Proceaa. 
1787.  60.        Process. 

1828.       242.       AtUchment 
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STATUTES  COMMENTED  ON. 
UiriTKD  States. 

1789.  eh.  20.  Jadiciary  act.  Duties.    85 

1790.  9.  sec  12.  Revolt.  .402,404 

i  Ship  Klentor  ) 

**        S6.  sec.  16  Personal  Goods.  637 
**  9.  Larceny.  856 

1798.  eh,  52.  Register.  445 

1199.     128.  aec.  65  Pnority  of  Uni- 
ted States.  572 
*'                        Duties.               880 
*•                    65  Priority  of  Uni- 
ted^tates.  289 
1917.      97.           Navy  Bonds.        82 


Rhods  Island. 
1768.  IntesUte  Estates.  221 

1798.  see  7.  Conveyance.  67, 115 

1822.  Intestate  Estates.  221 

SURETY. 

1.  A  surety  on  a  custom-house  bond, 
who  has  paid  it,  has  the  same  piioiity, 
as  the  United  Siatest  against  the  estate 
of  his  principal  in  the  kumds  of  his  as- 
sign ee. 

If  such  surety  become  insolvent,  and 
the  same  person  is  assignee  of  both  es- 
tates, the  funds  of  the  pilncipal  to  the 
extent  of  the  debt  due  su^h  surety,  as 
a  priority  creditor  is  by  operation  of 
law  deemed  assets  of  the  surety  ;  and 
if  the  latter  is  also  indebed  to  the  Uni' 
ted  States  for  other  debts,  the  United 
States  may,  by  a  bill  in  equity  against 
the  assignee,  ensure  Its  priority  out  of 
such  fun<l  or  assets.  United  States 
vs.  Hunter.  62 

2.  The  act  of  1817,  ch.  197,  respcctii^ 
the  bonds  of  persons  in  the  navy,  hav- 
ing required,  that  every  person  then  in 
service  &c.  shviU,  instead  of  the  bond 
required  by  a  former  act,  enter  into  a 
new  bond  with  sureties  conditional  for 
the  faithful  performance  of  his  duties 
&c.,  the  sureties  on  the  old  bond  are 
discharged  from  all  responsibility  for 
monies  received  by  any  person  &c.,  af- 
ter he  has  given  the  new  bond,  the  lat 
ter  being,  by  the  act,  a  substitute  ttx 
the  former  United  States  vs.  Ward- 
weU,  82 

8.  If  an  administrator  be  at  the  same 
time  guardian  of  the  legatees  or  distrib- 
utees, and  receive  foreign  assets  as 
abovesaid,  and  do  not  inventory  or  ac- 
count for  them,  or  procure  any  settle- 
ment of  them  in  the  Probate  Court,  and 
a  distribution  of  them  according  to  laWf 
he  will  be  deemed  to  receive  them  as 
administrator,  and  not  to  retain  them 
as  guardian.  Some  act  or  admisdoo 
showing  a  retainer  aa  guardian,  u  an 
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aceoutiiig  in  the  probate  office  m  gnmr*  beii^  dtizens  of  the  stete  of  PemuyU 

diui  for  the  'same,  is  necessary  to  ex-  vama  ;  it  was  held,  that  the  assigii- 

ooerate  him  from  liability  as  administra-  ment,  if  bond  fide,  was  a  sufficient  title 

tor.  to  pass  the  goods  to  the  assignees,  and 

The  sureties  of  an  administrator  are  to  overreach  the  trustee  process.    Bho' 

liable  in  the  same  manner  as  their  prin-  len  vs.  Cleveland.                           174 

cipal  for  assets  so^  received,  until  some  2.  Under  the  trustee  process  of  Mae- 

art  or  lidmltoion  establishing  a  retainer  eaehueetts  by  statute  oi  1794,  ch.  65, 

as  guardian,    jt  fortiori  the  rule  is  so,  if  the  trustee  swears  he  has  no  goods, 

where  the  administrator  has  never  ad-  effects  or  credits  of  the  debtor  in  his 

mitted  the  receipt  of  such  assets  as  hands,  be  is  entitled  to  be  discharved, 

guardian  or  administrafor ;  but  fraodu-  unless,  from  other  parts  of  his  disclos- 


lently  concealed  the  fact  from  all  the  ure,  that  averment  is  overthrown.    Urn- 

parties  in  interest     Prait  vs.  JVor-  ted  Statea  vs.  Langton.                  289 

thorn,                                                 96  8.  The  trustee  process  lies  against  as- 
signees in  fevour  of  the  United  Statee, 

TAXES.  where  a  debtor  makes  an  assignment 

See  Trespass;  1.  of  his  property  in  trust  to  pay  custom- 
house bonds,  or  other  debts  dusito  the 

TENANT  IN  COMMON.  United  Statee,  to  attach  the  funds  to 

A  tenant  in  common  can  recover  no  the  amount  of  such  trust,  in  the  hands 

more  than  his  own  moiety  or  portion  of  of  the  assignees,  notwithstanding  at 

the  estate,  where  he  has  not  disseized  law,  the  assignment  passed  the  property 

his  co-tenants.    Stevene  vs.  Muggles,  clothed  with  the  trust,  to  the  assignees. 

221  UniUd  StaUe  vs.  Langton.           289 

TRESPASS.  WASTE. 

Trespass  lies  against  a  collector  of  It  is  not  waste  In  a  tenant  for  Hie  to 
taxes,  for  imprisoning  a  party  who  is  cut  down  timber  trees  for  the  purpose  of 
taxed  as  an  inliabitant  of  a  town,  if  he  making  necessary  repairs  on  the  estate, 
is  not  an  inhabitant ;  for  the  assessors  and  to  sell  them  and  purchase  boanla 
have  no  right  to  tax  a  peraon  not  an  in-  with  the  proceeds,  for  such  ropairs,  pro- 
habitant  ;  and  if  they  do,  it  is  an  excess  vided  this  be  proved  to  be  the  most 
ofjurisdiction.    Thweton  vs.  Martin,  economical  mode  of  making  the  repairs. 

497  LoonUevB,  Wilbur.                         18 

TRUSTEE.  WAY. 

Interest  will  not  he  allowed  against  a  If  a  right  of  way  be  limited  to  f>ar- 

Trustee  holding  a  fund,  when  ne  had  ticular  purposes,  and  there  yet  be  a 

made  no  interest,  if  there  be  no  laches  covenant,  that  the  same  way  diall  be 

or  neglect,  or  use  of  the  money  on  his  kept  open  and  free  of  incumbrances,  the 

part.     Ca$»el$  vs.  Vernon.            832  grantor  has  no  right  to  put  a  fence  on 

me  same,  or  in  any  other  manner  to  ob- 

TRUSTEE  PROCESS.  struct  the  same  way.    BrowneU  vs. 

1.  Where  goods  on  consignment  at  I)yer.                                          •   227 

Boeton  were,  on  the  faUure  of  the  own-    

era,  assigned  for  the  benefit  of  creditors,  WRIT  OF  ENTRY, 

and  before  notice  to  the  consignees  of  A  writ  of  entry,  to  forelose  a  mort- 

the  assignment  could  be  reasonably  giv-  gage,  may  be  well  maintained  against  a 

en,  anoUier  creditor  of  the  debtor's  at-  tenant  in  possession,  who  is  only  leasee 

(ached  them  by  a  trustee  process  in  at  will  to  the  mor^;agor.    Falee  vs. 

Boetonf  the  debtor  and  the  credlton  Qibbe,                                           462 


>aUf 


ERRATA. 

Add  OB  pegia  94,  and  second  line  of  the  opimoB  in  the  cafe  of  the  (Med  SuUa 
VI,  WardieU,  the  foHowuii^  Bcntence,  omitted  by  mistake  in  printing^. 

■*  In  tnith  the  same  point  was  substantially  decided  by  the  Sopnme  Court  in  the 
case  of  the  United  atatet  vs.  KMtpatrkk  [9  Wkeaton  ML  120]  and  fimher  discussieii 
of  it  would  seem  to  be  onnecessajy." 

On  page  444,  line  80,  for  ^  In  Chw  reipeet,**  read  **  in  tome  rttpteU." 

On  page  462,  line  28,  after  '^/brma-f''  insert  **  order  » 
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